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THE SYSTEM ar PRECEDENT—-ITS USE AND ABUSE. 


_ In my paper on “Law Reporting in Madras” * I have 
indicated the place of precedent in the legal system of the 
country and briefly adverted to its value and. scope. To fulfil 
its purpose usefully and as an ideal to achieve , the system of 
precedent must in its character also be ee that the law 
established thereby i is at any time a determinable fact. A state 
“of things ‘when a lawyer cannot with any degree of certainty 
advise his clients as to what the “decision of the court in any. 
particular niatter of law will be; i is certainly to be deplored. The. 
stability and security of society, which are alone assured by 
the certainty rather ‘than the justness of its, laws, would be 
rudely shaken. The very ‘purpose of, the system of ‘law 
and of judicial administration would, be. defeated and set- 
tled titles would be endangéred. The opportunity for. end- 
less litigation would be opened | and new phases of old. questions 
or the old questions themselves cleverly marked would be 
presented for determination afresh. ` In fine,’ litigation would 
be: undertaken and conducted to its ‘bitter end merely upor t the 
off-chance of an accidental ‘success. ©. i 


e 


A 


«That in ‘recent years we have been led fie’ astray from the 
idead carinot be ignored. We feel it day after day, the pressure 
of the growing incongruous case—law. The task of ascertaining’ 
“the law on any particular matter from ‘the multifarious precedents 
that we cannot ignore, has becomé ‘increasingly difficult. ‘The 


reports have begun to get too voluminous to be carried | 


about: in the heads of scholarly lawyers ` and’ judges, or to be 
disclosed in the limited research a busy lawyer Or a judge 15 
able to make. - Where the lawyer had to’ refer to ohe volume 
he has now to study a dozen and that only to find himself 
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landed in a confusion of thought. Often-times it happens 
that some former decision has been overlooked in arriving 
at a decision upon a similar set of facts subsequently 
arising ; or perhaps, the forceful personality of a judge 
and his determined conclusions have manifested them- 
selves in creating a precedent in deliberate revolution 
against the rule established by earlier decisions. Not 
infrequently the subtlety of the lawyer and hi® inventive 
ingenuity account for the perpetuation of erroneots 
decisions and an extension of their scope. Progressing in this 
manner, as we do, manufacturing masses of decisions which 
are not wholly harmonious, a stage must soon arive when it 
will not be possible, at any rate for the judge, to reach any 
definite conclusion from the large body of precedents that 
may be placed before him. The inclination to undertake the 
task would also necessarily decline, when the judge cannot feel, 
certain that the result of his labours would be abiding. In 
fact, the tendency has already begun, to live, so to speak, from 
hand to mouth, to give up the systematic study of Jaw reports 
and to look up in digests particular categories of decisions as 
occasion may require. This branch of the legal stream is over- 
flowing with eddies and whirlpools and cross and under—cur- 
renis, and not only has the fording of it become so difficult of 
achievement but its magnitude and volume threaten to breach. 
the bunds leading to its very destruction. 


The uncertainty of the laws and the futility of re- 
search would naturally tend to reverse the process of the 
decision of a cause. Judges would be tempted to form 
their conclusions first as to which side should win, and then 
seek to support them by appropriate authorities cleverly picked 
and chosen. The judge cannot easily reconcile himself to a 
situation where he has not the assurance what his destination - 
will be on the path which a general enquiry into precedents 
may lead him to. We shall not be surprised if judges confront- 
ed with the tremendous mass of undigested and indigestible 
authorities begin by taking a general survey of the case to 
enable them to arrive at a conclusion, and then alone pro- 
ceed to hear counsel fluttering to discourse upon his 
newly-developed and subtle varieties of legal positions. The set 
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—back must follow and though the process may not altogether 
it:terfere with a decision based upon prior rules, initial geli- 


bération on the desirable result ought almost inevitably to tend 
to the destruction of the system of precedent itself. 


“Thus the existing condition of things will necessarily lead 
to the decadence of the system: of precedent. Judges would 
gladly be rid of it as it no longer serves to be of help to them 
and the °practitioner must naturally adopt himself to the 
Attitude of the judge. The: enquiry into the merits of the case 
and the equities will occupy the time of the lawyer and of the 
judge and the searching out and discussing of the large number 
of precedents will get out of fashion. Decisions -in some cases, 
therefore, would depend upon the personality of the judge and 
his views upon particular matters, which might remind one of 
the “length of the Chancellor’s foot”. Perhaps, the tone of 
high class advocacy at the bar which of late has been displaced 
by ‘ long lists of citations and references to the number of the 
volume and the page, will be helped to revive. But, in any event, 
in our country where much of the legal relations of society, which 
has just commenced an earnest life of economic, industrial and 
commercial progress, have to be based upon common law as 
declared by courts, the destruction of precedent will be fraught 
with consequences, which if they do not cause a retrogression 
in movement, would certainly lead to stagnation and cause a 
deadlock in the march of progress. 

The system of precedent is, therefore, not one which we 
could allow to die out. The conditions: of society and of life 
are.ever changing, moving onwards in civilization and require a 
stabilising force in the sanction of ‘the law. The system of 
law which governs advancing society must necessarily grow 
alongside in parallel lines; for, without such equal growth 
the harmonious movement of society would result in entangled 
dislocation. It follows, therefore, that a system of law which is 
adjustable is always a necessary accompaniment to progressive 
society and such a system can satisfactorily be found only in 
precedents, which, in the hands of able judges, can be made to 
keep pace with its advance. 

The only alternative to the system of precedent is codifica- 
tion. .The legislature may be invited to make laws to answer 
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the growing need. But the machinery will not only be slow 
and, cumbrous but cannot give complete or speedy remedy. 
Codified enactments have a rigidity which deadens. the: life 
of the growing organism of law but which the flexibility. of judge- 
made precedent helps to stimulate. The exhaustive con- 
sideration of all natural, and possible results of a proposed 
legislation is not also possible. There would arise cases 
not directly covered by its language, .or it may be that the re- 
sults flowing from the language of the enactments do not correse 
pond, according to the sounder.judgment of judges, with their 
ideas of justice and equity. There are undoubtedly matters of 
general as well as municipal importance for which the legisla- 
ture must be called in for its due share, but in other cases there 
is no reason why the elastic system of precedent should yield 
place to the inflexible enactment, Moreover, codification. can 
give but temporary relief and the old; evil will reappear.. There 
would in time.arise around it another body of interpretative pre- 
cedents, perhaps the: more embarassing because the more rigid 
and technical. The large body.of decisions under the Workman’s 
Compensation Acts in England well serve as an illustration... 


Shall we then allow the system of precedent to break 
by its own weight ? Shall ‘we not exert ourselves to arrest, ás 
for as possible, the tendéncy’-to abuse it and seek to 
restore'it to its sphere of usefulness?‘ There can be no doubt 
that the remedy lies in the hands of the legal oy the 
practitioners and the judges alike, 

The causes that have led to’ this unhealthy condition ‘of ` 
things wherein the status of precedent is threatened’ and its life 
endangered may be grouped as follows:— 


I. The numerical increase of courts and judges. 

II. The increasing complexity of litigations. i 

IIl. The tendency of counsel to long arguments, not 
always justified by the circumstances. < 


IV. The correspondingly voluminous character of the 
utterances of judges and the lack of directness in them ; and — 
last, but not the least important, 


V. The system of recruitment to the highest judiciary. 
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As regards the first and second of the causes.. above refer- 
red to, it must be admitted that it is not possible, in any way, 
to reduce their effect. With the increase of population and the 
growth of commercial transactions, litigation must grow, and 
courts and judges must correspondigly increase in number. 

The character of the litigations also must become more 
intricate and difficult, not only by reason of the growing com- 
plexity of society and the variety of new legal relationships that 
@ome into existence but also by reason of the fact that some at 
least of the litigations arecontinuations of earlier legal proceed- 
ings or are offshoots from them. The complications in facts 
oftentimes render difficult their analysis into the relevant ele- 
ments with reference to which the law has to be applied, and 
that itself affords great scope for a doubtful class of decisions. 

Then as regards arguments in court, the tendency 
to long arguments may be due to many causes. Judges 
may listen, either through courtesy to the bar or because 
they take time to come -to definite conclusions. Either 
way, it is a satisfactory state of things. While the ad- 
ministration of justice. would be pronounced a mockery 
if first impressions controlled every case, a long hearing always 
satisfies the lay minds, an end which judicial administration has 
also to achieve. But.the cause which tends to an abuse of the 
privilege of addressing the court lies elsewhere.. It seems to 
be the irremediable character of the lawyer, particularly in his 
earlier days, to be pre-occupied with his bread- -winning life. 
Few have second interests and no one practically is able, to 
dissociate himself from the stress and strain of the engrossing 
profession. He is too sincere, too earnest. His cases haunt 
him in his dreams and he even unconsciously rehearses his 
arguments therein. He spends hours and hours in 
. polishing up some nice point that he discovers, perhaps too 
subtle, as we some times imagine, to the i irresponsive judge, and 
eventually deludes himslf intoa belief in the strength and 
soundness of his own arguments. This necessarily leads to 
long attempts at convincing a judge not so biassed. In the 
heavy and laboured attempt, the general impressions of the case 
are ignored, its broad aspects overlooked and its salient and 
telling circumstances lost sight of. Unsavoury details are hugged 
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and when the disinclination from the bench to accept the 
nartow point is expressed, he feels as if the pillars of the temple 
of justice were torn down and his broken faith deteriorates his 
further arguments and possibly prejudices the result of the case. 
For, we cannot forget that even the most careful and conscien- 
tious judge can hardly avoid being prejudiced against an argu- 
ment where the most trivial points as well as the most weighty 
ones are given the same prominence. j 
Again, owing to various forces reacting upon each other in 
the internal life of the legal profession, the profession has, of 
late, become to be carried on more asa business than as a pro- 
fession. The overcrowding of its members has not the least to 
do with such a result. Many young men crowd toit for a 
livelihood. Industry and intellectual power may ordinarily 
achieve a bare competency; but anything beyond, is, in the 
absence of patronage, a matter of very keen competition. Pro- 
ceedings in courts often resemble a fight rather than a combined 
investigation for truth. Winning the case has become the end 
in view and success or defeat ina cause is felt as a success or 
defeat more to the advocate than to the client. Excess of zeal 
and anxiety not to miss a point lead tothe making of argu- 
ments of despair and little wonder, therefore, that the lawyer 
argues not till he has finished the statement of the case but till 
he is reasonably assured of the result. Æ readjustment of the 
profession by the introduction of a dual agency is urgently 
called for and may alone be expected to cure us of our disease. 
. An additional cause for lengthy arguments is the very 
increase in the volumes of reports and decisions. The two 
reciprocally react upon each other and the reform of both has 
necessarily to be concurrent. There is more average ability in 
the profession now than ever before. The 20th century lawyer 
is at least as able and industrious as his brother a quarter ofa - 
century ago. But he isin an entirely different environment. 
The materials available and the intensé activities of modern 
life allow little scope for concentration of thought. Arguments 
necessarily become diffuse and long and the points get hidden 
in a wilderness of citations. 
Turning, then, to the fourth head above-mentioned, we > 
find that our reports are filled with opinions many of them 


PART 11] THE MADRAS LAW JOURNAL, 7 


wholly unnecessary and some of the necessary ones too, 
entirely out of proportion to the unimportant questions ifivol- 
ved. Of course judges should err neither on the side of ambi- 
guity nor on the side of verbiage ; for, obscurity of expression 
and vague generalisations are oftentimes indicative of the 
absence of thought. But long and discursive arguments of 
counsel necessarily provoke lengthy judgments meeting them; 
and in this view, the lawyer by correcting himself would help 
to correct the mischief of voluminous judgments. The com- 
plicated character of modern litigations has also its effect. But 
_ these do not solely account for the evil complained against. It 
should certainly be desirable that judges do not overstrain 
themselves and seek to be exhaustive or attempt to lay down 
law. for all time and all conditions. With the large number of 
judges and not all of one temperament or of one conviction in 
matters coming up before them, the judge who transcends the 
limit of deciding the case before him on its own point only, ex- 
poses himself to ruthless criticism at the hands of even his col- 
leagues, though delicately expressed. Nor is it safe or satisfactory 
that a judge should seek exhaustiveness in his pronouncements. 
Human activities and transactions are so. diverse and varied 
that not even the most powerful intellect can foresee all 
possible phases of a question. It is also laying oneself open to 
attack, to postulate the extensions of a rule relevently enunciated 
with reference to the facts and circumstances of a particular 
case. Law is not always logical and to seek to achieve it is to 
attempt the impossible. The ideal ought to be to confine judicial 
pronouncements to the case on hand and to the narrow points 
arising therein, or in other words, judges ought to content them- 
selves with deciding cases merely. To draw general principles 
and enunciate them may well be left to the lawyer to glean from 
bodies of such precedents. F ortunately for us, our Judges do 
not seek the vanity of a mere display of learning and we may 
well hope that we have already begun to move in the right 
direction. Our volumes of reports grow in size not on account 
of the ill-proportioned length of utterances but on account of 
the large numbers of decisions that are reported. 


Then, while stare decisis ought as a sound rule to be follow- 
ed in cases where the one conclusion or the other may with 
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equal reason follow, the attempt to explain inconsistent decisions 
upot grounds not perhaps thought of by their authors is pro- 
ductive of great evil. The straight expression of a dissent not 
only adds life and vigour to the discussion but increases the 
mutual regard and respect between judges, which is not only 
desirable but necessary to secure steadiness. The expression of 
a half-hearted doubt in one place generally leads to a dissent 
sooner or later; but the intervening uncertainty is anything but 
desirable. 

Yet another fact which may, to some extent, be respon- 
sible for the undue length of judgments is the system of 
dictating to shorthand-writers. Not that that system is abused 
but none’ can deny that itis capable of being abused quite 
unconsciously. Human beings by nature like to discourse 
and the system of shorthand writing facilitates the filling 
of page after page with words. And it is not easy, to 
give up the luxury of talking to a human writing machine re- 
clining ona sofa in favour of the rigorous discipline of bending 
Over the desk, pen in hand. -Nor could one move for the change 
without being eondemned as a hopeless reactionary. But there 
can be no doubt which produces better results. To the petson 
who has not been long trained to it, dictation leaves no time 
for.deliberation and condensation while writing out analyses 
thoughts and almost mechanically punctures sham and specious 
arguments. We have all heard how the late Sir T. Muthusamier 
used to write out his judgments, and we ‘see what they are. 

v. Lastly, as regards recruitment to the judiciary, we are re- 
levently concerned herein only with the recruitment to the High. 
Court: Nor is it our province here to deal with the matter from 
the political or the Indian national point of view. We have jo 
canvass:the question only to examine how far our system appro-- 
aches the ideal that should exist from the point of view the 
profession and the litigant public. l 

Under the present constitution, part of the personnel is 
manned from the bar, British and Indian, and part from the 
ranks of the Indian Civil Service, a service specially recruited: 
in England and-primarily for executive government in India. 
I do. not.in-thejslightest intend to minimise the valued service 
that that.cadre which has given usa Holloway, or a West,.. 
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who were ornaments on the bench in their days, has 
rendered in the judicial administration of the country. 
Nevertheless, when the ideal is sought it becomes necessary to 
pause and consider the place of that service in the constitu- 
tion of the highest tribunal in the land. The members of that 
service are mostly, if not invariably, men who have not had any 
regular legal training either academic in the university or 
practical in the chambers of a practising lawyer. In the early 
life of their service as executive heads of revenue divisions they 
get the training in the trial of criminal cases which that 
anomalous system of the combination of the judiciary with the 
executive, peculiar to us herein India, may be presumed to 
give. The next stage of their judicial life isa few years of 
service as District and Sessions Judge, during which period the 
bulk of their time is occupied again in criminal trials. And 
under the statute a Civilian of ten years standing and of three 
years of judicial service asa District Judge is qualified to 
be a Judge of the High Court. Thus under the existing 
system the civilian Judge who ascends the High Court 
bench has had no special training in civil law worth men- 
tioning. Referring to the recruitment of members of the 
Indian Civil Service to judgeships, the Government of India 
recorded its opinion as early as 1907 that “it is impossible, at 
any rate in the advafced provinces, to justify a system under 
which a gentleman who has no knowledge of civil law and who 
has never been inside a civil court in his life can be and often 
is at one step promoted to be a judge of appeal in civil cases 
and to hear appeals from Subordinate Judges who are trained 
lawyers with years of legal experience”. 

° It is undoubtedly the ideal that the highest judiciary in any 
country should be manned solely from the ranks of the 
vractising legal profession. He who voices the law and who is 
its interpreter must needs be the person who fashions it. The 
lawyer alone directs the movement of the uplifting forces of 
society and he alone can know where the motion is slow and 
requires to be accelerated or where it is too rapid and requires 
to be retarded. 

There are no doubt prosperous practitioners of the law 
everywhere who are not perhaps good lawyers or up to date in 
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their law. But that is no ground for an argument that judges 
might get to the bench with similar equipments. On his 
eevation to the bench, Baron Bramwell is reported to have 
‘aid “when I was at the Bar I did not pretend to read the 
eports, and my clients knew that I did not read them, and 
they took me for better or for worse with notice. But I 
cannot serve the public in that way and I read them now 
diligently and faithfully.” The Indian Civil Sefvice has 
-achieved for us great ends. Since the early days of the British 
advent they have been administering justice civil as well as 
criminal. And even when the High Court was constituted and 
the amalgamation of the Supreme and Sudder Courts was made, 
while the principle that the judiciary should be constituted 
frum the bar was recognised, it was considered necessary that 
places on the bench should be reserved for the Civil Servant 
also. The judges recruited from the English Bar were un- 
acquainted with Indian conditions and unfamiliar with Indian 
life, a knowledge of which is undoubtedly a sine qua non for a 
. satisfactory administration of justice. The Civilian was in- 
tended to supply that element and stabilise judicial administra- 
tion. But those were days when the Indian bar had not 
reached that eminence which it has attained to-day and was 
not expected to supply in the immediate future, the necessary 
talent for the bench. Those conditions dwnot exist any longer. 
And now that the British Parliament is conceding to India 
what is her due place in the Empire, may we not expect those 
who helped us to achieve that competency which made us 
realise our rights and successfuly claim our share in the Go- 
vernment of our country, surrender, though at some personal 
sacrifice, the place that they occupy in the judiciary, gratifed 
with the successful results that their labours have borne. It. is 
an accepted fact that if in any one department the Indian 
intellect and talents have been developed more than in any 
other, it is in the department of law and judicia] administration. 
Again, the one great force that goes to the formation of an 
ideal judiciary, is the existence of mutual regard, natural and 
not forced, between the bench and the bar. There should be 
no lack of understanding and sympathy between the judge 
and the practitioner and the distance between them ought to be 


PART Ili.) - 





bridged. 
difficulties in which the latter are oftentimes placed “and 
welcome them as coadjutors in-the administration of justice. 
The bar also ought to reciprocate that feeling by consdermig 
it its highest duty to help the embarassed judge in T at 
the truth and meting out justice. It cannot-be denied that 
such a state of things can be fully realised only when the 
bench and the bar feel that they are essentially one, though 
they discharge different but mutually supplementary duties. 


It is again necessary that the recruitment to |the High 
Court bench should as far as possible be direct. Th system of 
promotions from the lower ranks, though, so far as we have had 
experience of it, has been quite successful, and has| added life 
and vigour to the general tone, cannot in all cases be éxpected to 
yield satisfactory results. While, therefore, occasional infusion 
of new blood, when proper material is available, should be 
welcomed, to make it an immutable part of the , 
conduce toa healthy growth. The freeg@rtt:'s 
the broad outlook that ought to c ferz yee 
court is not easy of acquisition after a | h l 
consequent narrowness of vision. It AVAR gat “de rates D 
the maintenance of the independence *® Sant fp 
judiciary, that there should be any scope See 
seeking or the exercist of executive patronage in 


such appointments. H2 g A 
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TE SUMMARY OF ENGLISH CASES. 
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VAN LIEWEN:v. HOLLIS BROTHERS & Co. LTD. (1920) A. 
Shipping—Charterparty — Bill of lading— soe to 


| discharge according to custom of the port with usual steamship 


despatch——-Demurrage. 

JM by the terms of a charterparty the charterers have 
agreed to discharge the chartered ship within a fixed 
period of time, that is an absolute and  unconditina 
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engagement for the non-performance of which they are 
answerable, whatever be the nature of the impediments which 
prevented them from performing it, and thereby causing the 
ship to be detained in their service beyond the time stipulated. 
If no time be fixed expressly or impliedly by the charterparty, 
the law implies an agreement by the charterers to discharge 
the cargo within a reasonable time, having regard to all the 
circumstances of the case as they actually existed, “including 
the custom or practice of the port,, the facilities available 
thereat, and any impediments arising therefrom which the 
charterers could not have overcome by reasonable diligence. 


NORTH STAFFORDSHIRE RAILWAY Co. v. EDGE. (1920) A 
C. 254. 


Practice—Appeal—Point of law not raised at the trial. 

An appellant before the House of -lords will not be allowed 
to raise new points of law not raised in the pleadings or at the “ 
trial, unless their lordships are satisfied that they have before 
them all the facts bearing upon the new contention as 
completely as would have been the case if the controversy had 
arisen at the trial and that there could be no further matters of 
fact which could possibly and properly influence the judgment 
to be formed. 


MARTEN v. VESTEY BROTHERS LTDe (1920) A.C. 307. 

Insurance—Marine—Ship — Duration of voyage—Lloyd's 
policy—Construction—W ritten clause inserted in printed form. 

By a written clause inserted in the ordinary printed form of 
Lloyd’s policy a ship was insured on voyage. The policy was 
on the ship only and against total loss. Held by Viscount 
Haldane & Lord Atkinson (Lord Dunedin contra) that in 
order to discover the duration of the risk in sured against as 
well as the nature and character of the adventure; to look at the 
printed terms of the policy relating to goods and merchandise, 





— 


LONDON & N. W. Ry. Co. V. RICHARD HUDSON AND SONS 
Lrp. (1920) A. C. 324. 

Carrier — Railway Company — Loading and sheeting by 
Consignor under arrangement with railway Company —Liability for 
damage caused by defective sheeting. 


PART IIL] , THE MADRAS LAW JOURNAL. | 13 


Under an arrangement with a railway company the con- 

Signors of certain goods who had private sidings connecting 
with the railway loaded and sheeted their goods in separate 
trucks (the railway company supplying the trucks and the 
sheeting) on the sidings, and for their services the consignors 
were allowed by the railway company a rebate on the total 
charge for carriage. By a consignment note the 
consigrfor delivered to the railway company goods ready 
loaded & sheeted in a truck for carriage & delivery to the 
plaintiffs, who were to pay the total freight to the rail- 
way company. The railway company also signed an 
acknowledgment on the consignment note that the goods were 
delivered in a good condition. ‘The goods were damaged by 
water during the transit owing to defects in the sheet by which 
they were covered. In an action by the plaintiffs for damages 
against the railway company Held, by the majority of the House 
of Lords, Viscount Haldane and Lord Phillimore dissenting, that 
the railway company were liable to the plaintiff for the damage 
caused by the defective sheeting either as common carriers or 
under the contract contained in the consignment note, ir- 
. respective of the arrangement with the consignors for terminal 
services. 
Held by Viscount Haldane and Lord Phillimore, that the 
contract of the rallway company was a contract to carry the 
goods already loaded and covered and since the cause of damage 
(z.e.) defective sheeting, arose before the transit, the railway 
company was not liable though the.damage accrued during the 
transit. 


ee e a 


CRAIG v. LAMOUREUX : (1920) A. C. 349 : 

Will—Proof of Undue influence—Husband—instrumental in 
preparing wifes will—Legacy in favour of husband. 

When once it is proved that a wili has been executed with 
due solemnities by a person of competent understanding and 
apparently as a free agent, the burden of proving that it was 
executed under undue influence rests on the party who alleges 
this. Tke burden is not discharged merely by showing that 
the beneficiary under the will had the power unduly to overbear 
the will of the testator. It must be shown that in the particular 
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case the power was exercised, and thatit was by means of the 
exercise of that power that the will was obtained. There is no 
reason why a husband, on whose part it is natural that he 
should do so, may not put his claims before a wife and ask for 
their recognition provided the testator knows what is being 
done. 


ESQUIMALT AND NANAIMO Ry. Co. v. WILSON; (1920) A. 
C. 358. e 

COrown— Addition of as party—Action likely to interfere with 
Crown's right—Petition of Right. ; 

The procedure by petition of right ‘is adopted for the 
recovery from the crown of property to which the applicant has 
a legal equitable right, as, for example, by proceedings equi- 
valent to an action of ejectment or the payment of money. In 
other cases an action is maintainable in the ordinary form. è 
Where an action, if successful, will affect rights claimed by the 
crown but the plaintiff, cannot proceed by petition of right, the 
Attorney General as representing the Crown is a necessary and 
proper party to the action and may be joined as a defendant. 


——— 
— 


CHEANG Taye PHIN v. TAN AH Loy; (1920) A. C. 369. 
Buddhist Law — Chinese — Marriage — Secondary wife— 

Ceremonies. ; | 
‘According to the chinese law of marriage (which is applica- 
ble to the chinese residents of Penang) a chinaman may have 
secondary wives called “ t’sips’”” who’ have the status of legal 
wives and whose children are legitimate. Although some sort of 
ceremony is usual when a secondary wife is taken, proof of the 
performance of a ceremony is not essential to establish the 
relationship | ° 


EMERSON BRANTINGHAM IMPLEMENT COMPANY : (1920) 

A. C. 415. 7 
Judicial Committee—Special Leave to appeal—Rescission of 
order—Omission to state material provision of law. 

The judicial Committee of the Privy Council rescinded an 
order granting special leave to appeal which had been obtained 
without their attention being called to a very material provision 
of a statute passed after the commencemet of the action. 
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MARSHALL'S TOWNSHIP SYNDICATE LTD. v. JOHANNES- 
BURG CONSOLIDATED INVESTMENT Co., (1920) A. C. 420s 

Legislation —Municipality—Rating —Incidence —Retrospec- 
tive operation. 

The legislative body which has power to deal with rating 
has power to deal with its ultimate incidence as among those 
who have rights in the rateable subject, unless prohibited 
expressly or by implication from so doing. The power can be 

"exercised so as to affect existing contracts. If power is given to 
a provincial or subordinate legislature to deal with rating by 
ordinance, it has the same power of making any enactment 
relating thereto with retrospective effect as Parliament would have 
had, subject always to the power of Parliament to repeal or 
modify such ordinances, 


a ee me 


TORONTO RAILWAY Co. v. Toronto Ciry (1920) A. 

C. 426. 

Judicial: Committee—Leave to appeal—Canada— Decision 0) 
Railway Board—Petition for special leave—Inaccurate State- 
ments in. 

The prerogative of granting special leave to appeal is, 
prima facie applicable to all courts in His Majesty’s dominions 
and the Railway Board is not exempt from the general rule. 
The Railway Board is not a mere administrative body but is a 
record whose decisions on points of law might, in some special 
cases, be taken on special leave to His Majesty in council. 
But having regard to the functions of the Railway Board and the 

. Tights of appeal given by the Railway Act, leave should be 
granted with caution and only under special circumstances. 

It is incumbent on the petitioners in any case in which 
special leave is applied for to see that the facts are correctly 
brought to the notice of the Board, and if at any stage it is 
found that there had been failure to do so, the leave may be 
rescinded. 





TORONTO RAILWAY Co. v. CORPORATION OF THE CITY OF 
TORONTO: (1920) A, C. 455. 

Interpretation—Statute—Breach of Statutory duty—Righi to 
sue for damages at common law—Statutory Body—Ezclusive 
Jurisdiction—Canada—Ontario Railway Act S. 260, 


16 THE MADRAS LAW JOURNAL. è [VOL, XXXIx 


It would require the clearest expression on the clearest im- 
plication in order to oust the Jurisdiction of the ordinary courts 
of the country to whom awards of damages for failure of duty, 
breach of contract, or commission of tort, are matters of plain 
and every-day jurisdiction. Held that the powers conferred on 
the Ontario Railway and Municipal Board to enforce agree- 
ments as betwen the railway and the municipality for operating 
street railways, do not exclude the right to sue at common law 


for damages for breach of the agreement or in tort for neglect in" 


performing the duty imposed by the agreement. 


— ee 


HooLty HILL RUBBER AND CHEMICAL Co. AND ROYAL 
INSURANCE Co. In re:—{1920) i K. B. 257 C, A. 

Insurance—Fire—Exception clause—Explosion by fire—Lia- 
bility for loss. 

Certain buildings used for the manufacture of explosives 
were insured against fire by a policy which contained a. clause 
that it did not cover “loss or damage by explosion (except 


explosion by illuminating gas) unless it be proved that such a ` 


fire was not caused directly or indirectly thereby-or was not 
the result thereof.’ A fire broke out in the buildings and after 
some damage had been done,a quality of tri-nitro-toluol 
exposed to the heat of the fire exploded and destroyed the buil- 
dings and their contents. Held that as regards the damage 
caused by the explosion the insurers were exempted from 
liability by ‘the condition in the policy, although the explosion 
occurred in the course of a fire. 


FLETCHER & SON v. JUBB BOOTH AND HELLIWELL (1920) 
1 K. B. 275 C. A, 

Negligence—Solicitor and client—Instruction to make claim 
—.Time allowed to run so as to bar claim—Liability. 

A Solicitor who is instructed by a client to make a claim 
against a public body for damages arising out of neglect or 
_ default on the part of the public body is bound to know the 
special period of limitation prescribed by Statute for such an 
action. If the solicitor loses sight and allows his client to lose 
sight, of the provisions of the statute so that the claim becomes 
barred, the solicitor is guilty of negligence and liable in 
damages to the client. 
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PLUMMER AND JOHN v. DAVID (1920) 1 K. B. 326. 


Landlord and Tenant—Notice to quit—Demand of posses- 
ston if necessary—Ejectment—Right of assignee of reversion. 


Where a tenancy is determined by a notice to quita de- 
mand of possession is not necessary before bringing an action 
for the recovery of possession. 


If & lessee who has sublet the demised premises surrenders 

ə the lease to the owner, the head lessor, while the notice to quit 

is maturing, the head lessor on the notice to quite expiring can 

Sue for possession. If the head lessor has parted with the imme- 

diate right to posession to another lessee, the latter is the person 
entitled to bring the action. 

OWNERS OF SPANISH S. S. SEBASTIAN v DE VIZCAYA 
(1920) 1 K. B. 332. : 

Ship ping—Charterparty—Delay in voyage unavordable— 
Inability of charterer, 

Where both the Shipowner and the charterer agree that a 
specific cargo shall be shipped, the nature of which is known 
to both of them, and when the particular delay and difficulty 
which may arise in the voyage owing to the nature of the cargo 
is known to both of them at the time the cargo is loaded, the 
charterer is not liakle for any delay which may arise through 
shipping that particular cargo. 


CHAPMAN v. LEACH: (1920) 1 K. B. 336. 
Practice—Interrogatories—Slander—Privilege— Information 
on which defamatory statement founded—Name of infurmant. 


ə In an action for damages for slander the defendant pleaded 
privilege. The plaintiff sought to administer an interrogatory 
to the defendant asking him what information he had which in- 
duced him to believe that the words spoken and complained of, 
were true, and what inquiries he made before speaking and 
publishing the words to ascertain whether they were true or not, 
and “ when, where and of whom were such inquiries made ?” 
The correspondence prior to the action showed that the plaintiff 
did not desire to bring an action against the defendant if the 
latter would disclose the name of his informant. There was 
3 
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nothing to show that the plaintiff was bringing the action against 
the defendant merely for the purpose of obtaining the name of 
the informant so that he might sue him. Held that the interrog- 
atory was admissible. 

ELLIS v. TORRINGTON (1920) I. K B. 389. 

Right to sue—Assignment—chose in action—Mainienan ce 
and champerty—Lease—Breach of covenant to repair-—a ssi gn- 
ment to purchaser. 

As a general rule all choses in action are assignable in 
equity though not at law. To that rule there ts an exception, 
namely, that a bare right of action is not assignable. The real 
reason why equity did not allow the assignment of a bare right 
of action, whether legal or equitable, was on the ground that it 
savoured of or was likely to lead to maintenance. Where the 
right of action was not a bare right, but was an incident or sub- 
sidiary to a right in property, an assignment of the right of ac- 
tion was permissible and did not savour of champerty or main- 
tenance. Interest, sometimes of a most shadowy nature, in the 
subject-matter was sufficient to save a transaction from the 
imputation of maintenance. 

Where the appellant’s lessor assigned to the present 
owner of the property the right to sue on the appellant’s cove- 
nant to keep the premises in repair or pay damages’ the assign- 
ment was bad on the ground of champerty or maintenance, the 
right of action on the covenant being so connected with the 
enjoyment of the property as to be more than a bare right to 
litigate. 





JOTTINGS AND CUTTINGS. 


Women Lawyers.—Women are enforcing their claim to 
equality in the most arduous of all Professions. Four of them 
just admitted as students recently dined with the Benchers of 
the Inner Temple, 2 shrine which, during dinner at least, no 
woman has desecrated since Queen Elizabeth visited it to wit- 
ness the first performance of Shakespeare’s Twelfth Night. 

Whether the women will discard the Wig or not it is hard 
to say. With many outside the forum it is already in high favor 
but the color is different and tt is nut made of horse hair. 


+ 
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But women have to face the factthaf there are more 
than ornamentals necessary for success at the Bar; and 
unless the physiology and psychology of woman, so "far as 
they have revealed her idiosyncracies, are false, at the Bar she 
must find herself in an arena utterly incompatible with her 
natural gifts and natural curtailments. 


At all events a Woman’s Call to the Bar should be accom- 
panied*by a barto her marriage. The interests of Society 


e demand this. If she wedded a Lawyer the peacetul home 


might be replaced by a scene of perpstual wrangle ; and if she 
wedded a laymen how readily might she glide from the salutary 
curtain lecture to ‘summary judgment.” Festina lente, 
O. Gracious Womankind. Continue to realise as did your Mo- 
thers that the Creator made two sexes for two distinctly diffe- 
rent purposes ; and that either in the boxing ring with brawn or 
in the forum with brawl, the woman is an incompatibility. The 
Canadian Law Times. p 
* 

Sex Equality.—Women in the old country have recently by 
Statute 9 and 10 Geo. V. C. 71, got an elevation which perhaps 
they did not desire. They are now eligible as jurors ; and pos- 
sibly in this will be found relief from some of the ennui which 
is largely responsible for the agitation of women for. sex equality. 
Equality of rights and obligations | The rights were what they 
wanted ; but the obligations—that is another story. Will the 
obligation of maintaining the spouse which the man has had to 
endure ever since the Briton ceased to be a barbarian, now be 
made reciprocally incumbent on the woman ? If so it seems 
that the day is not far off when from merely equalizing we must 


„pass to discriminating laws against the male element of the 


participators in connubial bliss. Inasmuch as the woman will 
not consent to assume reciprocal obligation, discrimination 1s 
in fact inevitable ; and then will come to counter-agitation— 
Cyclones and Tornadoes.—TZhé Canadan Law Times. 
X 

The Late Lord Cozens-Hardy.—Lord Cozens-Hardy, whose 
retirement from the Mastership of the Rolls two years ago at 
the ripe age of eighty was generally deplored, has not long 
survived his withdrawal from judicial work. He was a signal 
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instance of the EN of power among judges, long 
after the allotted span of man’s ordinary activity has passed, of 
which the English Bench has furnished so many striking 
examples. Pre-eminent as an Equity judge during his twenty 
years’ tenure of office he came late to the Bench. Lord Cozenss 
Hardy achieved special distinction in a new sphere as the 
moulder of the jurisprudence which has grown up round the 
Workmen’s Compensation Act. Here he rendered a great ser- 
vice to the nation, and his liberal tendencies found expression 
in this genuine work of judicial statesmenship. He will be 
remembered for that even when his strong and incisive judg- 
ments have passed into the limbo of legal lore. When he gave 
up his high office we said of him that ‘he never affected dignity, 
and yet never failed to attain it. The simple man, the just 
judge, the true servant of the people, his memory will long be 
treasured as that of one of the best of the varied types which 
have adorned the English Bench. (Law Journal, 26th June ’20) 


af 
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The New Judges.—The Lord Chancellor is to be congratu- 
lated not only upon the promptitude with which he has used the 
authority of Parliament to make two additions to the Bench, but 
also upon the excellent appointments he has made. Mr. Rigby 
Swift has shown in his brief but brilliant career as a leader 
qualities asa lawyer and an advocate whig¢h, it may confi- 
dently be predicted, will enable him to discharge with cons- 
picuous success his duties as a judge. He combines a large 
knowledge of legal principles with a wide acquaintance with 
the world, an innate sense of fairness with a ready grasp of 
facts, anda practised skill in lucid statement with an agree- 
able gift of humour. No more popular appointment could, 
have been made in the whole ranks of the profession. Even 
more noteworthy, from another point of view, is the Lord 
Chancellor’s second selection. Judge Acton, who, until he 
was appointed County Court Judge for Nottinghamshire less 
than three years ago, was a member of the local Bar at Man- 
chester, is the first County Court Judge to be promoted to the 
High Court. The occasional promotion ofa County Court 
Judge to the High Court has been persistently advocated in 
these columns for many years past, and the Lord Chancellor’s 
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courage in the adoption of the oft-repeated proposal will, we 
believe, be cordially welcomed by the members of both branches 
of the profession whose interest in Judicial appointments is not 
of a personal kind. Possibly the appointment of a more 
experienced County Court Judge, and especially of one of the 
more capable judges in the metropolitan area, would have 
given a larger measure of satisfaction. But Judge Acton is a 
very able lewyer, with a large and varied experience of legal 
werk, and the interesting departure which his appointment 
signalises is not likely to suffer from lack of justification at his 
hands, (Ibid, 26th June ‘20) 
$ 
Judges on J üres Tose who believe that Trial by Jury 
is too valuable a part of our Constitution to remain the subject 
of war restrictions have plenty of judicial authority on their 
side. Judges, who have opportunities of recognising the value 
Sf trial by jury not enjoyed by most of its critics, have rarely 
been known to speak disrespectfully of it. They have, 
on the contrary, paid marked tributes to it. ‘A jury assisted 
by a judge,’ Sir Alexander Cockburn once remarked, ‘is a 
much better tribunal for the elucidation of truth than a 
judge unassisted by a jury.’ The late Lord Coleridge, who 
wisely recognised that trial by jury constituted the popular 
element in the administration of justice, attributed to it 
much of the public gatisfaction with the work of the Courts. 
‘Juries, as a rule,’ said Lord Russel of Killowen, ‘take a much 
more common-sense view ofacase than the judges.’ Lord, 
Alverstone, in his ‘Recollections of Bar aud Bench,’ writes: 
‘watching juries frequently and very carefully I have often been 
struck by the fact that they seem to apply their minds to the 
real issues of the case, disregarding the particular language in 
which they are addressed,’ Lord Reading has found occasion 
to stigmatise as baseless the suggestion that ‘a jury are a set of 
unintelligent people, who do not know what a case is about 
until the judge tells them in his summing-up.’ Here, then 
are emphatic expressions of belief in the capacity and integrity 
of juries by the last five occupants of the office of Lord Chief 
Justice. It would be easy to multiply these judicial tributes to 
what Blackstone calls ‘the principal criterion of truth in the 
law of England.’ The Common Law Commissioners, who 
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numbered such experienced judges as Baron Bramwell and Mr. 
Justic Willes among their number, reported strongly in favour 
of trial by jury. ‘The tendency, natural to the professional 
judge, to look only to the strict Jetter of the law.’ they declared, 
‘is corrected and tempered by the opposite tendency of the jury 
to take a more enlarged and liberal view, according to the 
morality and equity of the case. The view expressed by the 
Common Law Commissioners nearly seventy yeers ago has 
recently been emphasised by Mr. Justice Greer’s public state- 
ment that if he himself were personally interested in a case, he 
would prefer to have it tried by a judge presided over by an 
experienced judge than by a jury sitting alone. 

There is no man,-he said, who has not his peculiarities in 
some sense, no individual, whatever his training may be, who is 
without them. But with twelve ordinary men, who have to 
debate a question among themselves and put the pros and cong 
to one another, and who—and this is very important—have not 
to give any reasons for their judgment there is more likelihood, 
on the whole, of getting a fair and reasonable result on a trial 
than if the decision be left to one person, however well trained he 
may be, and however just and fair his intentions. 

More than one judge, indeed, has recently expressed a firm 
belief in the value and convenience of trial by jury, especially 
in regard to the assessment of damages and most of the occu- 
pants of the Bench, like the majority of the practising members 
of both branches of the profession, would, it may safely be 


asserted, welcome its immediate restoration. I bid. 
* OY 


ok OR 

Pedantry in Interpretation—‘Reserving Rights.’—Mr. |us- 
tice Rowlatt was called upon to decide in the case of Mgliby's 
Motor Works, Limited v. The King (June 10), what, if anything, | 
was meant by the words ‘reserving the right to claim’. The 
plaintiffs, in 1916, had been ordered_ by the Ministry of 
Munitions to sell a machine to a munition making firm ; 
and fearing a requisition if they refused to comply, sold 
the machine ata loss. At the same time they informed the 
Ministry that they would like the machine to be returned 
after the war, and if not, they ‘reserved the right to claim’ the 
difference between the selling price and the cost of a new 
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machine, and the Crown refused to pay the difference ; where- 
upon the sellers claimed this by Petition of Right as a matter of 
contract, basing their claim on the reservation they had made‘in 
the words quoted. The learned judge decided against them, on 
the ground that ‘strictly, pedantically, and accurately,’ the 
words meant nothing. Now we should have thought even a lexi- 
cographer would have been able to discover some: meaning in 
the words, but in any case it would be regrettable if judges, in 
matters of business, made a habit of adopting the pedant’s point 
of view. It would, we suggest, be more consonant with true 
principles of legal interpretation to decide the meaning of 
words used in a business transaction not ‘strictly, pedantically, 
and accurately,’ but in their ordinary business meaning. And 
we further suggest that any business man would construe such 
a reservation to mean, in the circumstances, this: ‘You 
compel us to sell our machine at a certain price, to be used 
fora certain purpose. When that purpose is fulfilled, we must 
have our machine returned, or its real value ; and we part with 
it now without prejudice to our claim.’ It may be that the 
learned judge was right in holding that the Crown made no 
contract in this case with the petitioner. We do not express 
any opinion on that point, not having all the facts. But it is 
certainly to be hoped that neither the Government nor the 
Bench will ever shelter itself behind the pedants view, 
where the justice of the case requires a different treatment— 

and, perhaps, a different conclusion. (Ibid—19th June ’20. 

* 
OK 

Counsel and the Postponement of Trials —The Lord 
Chancellor has found occasion in the House of Lords to 
declare that the convenience of councel, apart from illness, is 
not a sufficient ground for the postponement of a case. This 
declaration from the Lord Chancellor is all the more notewor- 
thy coming, as it does, close upon a similar statement by the 
Lord Chief Justice. It is, of course, eminently desirable from 
the point of view of the parties that the counsel who appeared 
in the Courts below should argue their cases in the appellate 
Courts. They have a familiarity with the cases which is helpful 
not only to the clients but also to the appellate tribunals, and 
this familiarity tends, as a rule, to effect a saving of time. But 
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the soundness of the general rule that the convenience of coun- 
sel is not a sufficient reason for postponment is not to be 
denied. It helps to prevent any increase of the delays which 
litigants have to bear, and it tends to arrest the tendency 
of the work of the Bar to get into few hands. It is 
difficult, of course, for a busy leader to attend to all the cases 
in which he is briefed, especially when the sittings of the Courts 
are wanting in regularity. But there are always other capable 
members of the Bar at liberty to give their services, and amy 
rule which secures a better distribution of work has a 
professional value. —The Law Journal 





CONTEMPORARY LEGAL LITERATURE, 


The Harward Law Review for January opens with an article 
on Dependent Relative Revocation, where the writer examines, 
the origin of the expression. Revocations ordinarily dealt with 
under the name of dependant relative revocation are properly 
either conditional revocations or revocations under a mistake. 
These two distinct classes are each in term considered from the 
point of view of (a) Revocation by act to the document, (b) 
Revocation in writing. The writer considers the above four 
heads with reference to the Case Law in England and America. 
In the same number there is a note on Actionable Injuries 
in Street Regulation. The right of a “state to appropriate 
private property for the construction on roads and streets is 
an aspect of the general right of eminent domain. It is 
probable that there is a common law obligation to compensate 
the private owner, but the existence or otherwise of this 
obligation is an academical question since its enforcement 
is generally subject to constitutional limitation or statutory 
regulation. In England compensation has been allowed by act 
of Parliament for “property” “injuriously affected” by the con- 
struction of public works. The law is more or less the same in 
America. Where part only of a tract is taken, compensation 
must include not merely the value ofthat part, but also the 
damage on the remainder caused by the taking and by the use 
for the purpose proposed. So where the grade of a new street 
is to be established above or below a natural surface of the 
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tract and the remaining land is thereby rendered less valuable, 
this depreciation is an element of damage. A more difficult 
problem is presented by the regulation subsequent to the esta- 
blishment of a street. Abutting proprietors may find their 
property seriously damaged by the repair and regrading of the 
street, the writer concludes that even in such cases the proprie- 
tor is entitled to compensation. 

There is another instructive note on the Nature of Salvage 
fervice. Remuneration to those who have saved property from 
destruction at sea is said to be taken from the Roman Law of 
negotiorum gestio by which one who without contract had cared 
for the business or the property of an absent person was enti- 
tled to be compensated for his outlay. The doctrine of salvage 
however goes beyond the Roman Law. Originally in England 
it depended almost entirely:on the generosity of the Lord High 
Admiral or of the owner of the salved property. To-day it 
rests on legal right governed by a due regard for the benefit 
received combined with a just consideration for the public 
interest in the promotion and safe conduct of marine commerce. 
Salvage proceeds upon a theory somewhat analagous to the 
quasi contractual right to prevent unjust enrichment but is dis- 
tinguishable from the latter in that the salvor is entitled to re- 
cover when no request for assistance has been made and secondly 
that a right tn rem is secured against the property saved. No right 
of remuneration for salvage exists unless certain requisites have 
been fulfilled. There is first the requirement that there should 
be a reasonable apprehension of impending danger. It is danger 
to the salved property and not that of the salvors which is 
material in determining whether a salvage service has been per- 
fopmed. Further, it is necessary that the act should be volun- 
tary. Thirdly, to constitute a salvage service, property must 
actually have been saved through the efforts of the party claim- 
ing reward. Once a Court has determined that a salvage 
service has been performed, the degree of danger of the salved 
property, the risk incurred by the salvors, their labour and skill, 
the time occupied in performing the service the value of the 
property saved and its proportion to the value of the property 
in danger all combine to determine the extent of the salvor’s 
right. 

4 
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The Canadian Law Times for January has an editorial on 
legal education where the present system in Canada is condemn- 
ed by reason of the great defect in the Lawyer in Canada viz., 
the absence of a thoroughness in the comprehension of the 
great fundamentals of Law. The present day Canadian Lawyer 
regards quick acuteness and knowledge of the practical details 
af legal procedure, as the equipment of success more than 
qualifying for guiding his clients through the labyrifths of a 
complex science. The editor pleads therefore for a change if? 
the system of Legal Education by the Benchers and Controllers 
of Law Schools and of Legal Education. 

There is an article on Codification which deals with 
the subject under a number of headings. It also gives a 
historical sketch of Codification in various Countries. It 
begins by giving an account of the Codification of Roman 
Law and its c nsolidation under Justinian. Then we have the 
development of Codification in France and Germany. The 
Same number has a short note on the question of the disclosure 
of confidential documents considered by the Court of Appeal 
in the case of Weld- Blundell v. Stephens (1919) 1 K. B. 520. 


The March number of the Canadian Law Times hasa 
continuation of the article on the Codification of Laws and it 
deals with the history of Codification in England from the 
earliest times and ends with the Codificatiom in Canada. 

The Yale Law Journal for January hasan article on the 
Nature of the Trade-mark where the writer examines the essen- 
tials of a Trade Mark and distinguishes it from a trade name 
and patents and designs with which‘it is sometimes confounded. 
Having carefully examined the incidents of a trade mark 
he concludes as follows:— ° 

“ From the nature of a trade-mark as a symbol to distin- 
guish similar goods originating from a particular manufacturer 
or trader I conclude that the trade-mirk does not cover the 
attributes of the article, its character, qualıty, form, color, etc., 
or the covering or envelope, or the label or its common trade 
name, or the name of its geographical origin. The protection 
of all these interests is not covered by the protection of the 
trade-mark; they are governed by their own rules, which do 
not form a part of the law of trade-mark. 
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BOOK REVIEWS.. 


MEDICAL JURISPRUDENCE AND TOXICOLOGY by « Rai 
Bahadur Juising P. Movi L. R. C. & P. S., Messrs. Butterworth d 
Co., Calcutta, Price Rs. 10. 


The book is primarily intended for students but will be 
found to be of use to lawyers as well English Treatises indis- 
pensable as they would be for the determination of any diff- 
cult question, labour under the serious defect of not adequate- 
ly dealing with Indian conditions. Viewed from this part of 
view, this book supplies a real and much felt need. The book 
is written in a clear and lucid manner and all- the essential 
` points that need be known are clearly brought out. 





INTERNATIONAL Law, by Roland R. Foulke in 2 Volumes, 
The John C. Winston Co, Philadelphia. 

We welcome this publication on a subject on eich there 
have not been many treatises in recent years. One of the main 
sources of the growth of International law is the treatise among 
various states ; and wars bring in clear view and tend to solve 
many questions in international law. The value of this work 
is therefore particularly enhanced by reason of its appearance 
after the recent European War. From what we have seen the 
author has dealt with many of the questions of international 
importance which arose during the recent war by the German 
atrocities on land and sea. The author has as usual begun his 
work with the solution of the question whether international 
law is really a branch of law in the strict sense of the term, a 
question on which there is a sharp division of opinion among 
the jurists. The aim of the author is to clear some of the 
misconceptions in the subject, and the summary is specially 
valuable to get a bird’s eye view of the subjects dealt with. The 
get up and printing of the volumes are excellent and we 
heartily recommend the work to the students and others having 
interest in the subject. 


THE Usurious Loans ACT 1918 by Mr. Justice Walsh. 
Second Edition. Rs. 4. The Pioneer Press Allahabad. 

We have great pleasure in announcing the publication of 
the second edition of Mr. Justice Walsh’s book on the Usurious 
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Loans Act 1918. The enactment is a very beneficent piece of 
legislation by the Indian legislature on the lines of the English 
Money-lender’s Acts. There has not been time tor the growth 
of any precedents under the Act. There is only one decision 
under the Act, of the Bombay High Court reported in 21 Bom. 
L. R. 1126 and this we have not been able to find in the book 
under review, but we are glad to say the decision of the House 
of Lords referred to by the Bombay High Court Ras been 
noted and discussed by Mr. Justice Walsh. Weare indebted 
to Mr. Justice Walsh for bringing out this work which will be 
one of high authority from the position he occupies and the 
reputation for learning that he commands. We heartly recom- 
mend this book for the use of the Bench and the Bar, 


—— rmm 


SUCCESSION CERTIFICATE ACT, by M. K. Sen. The Law 
Publishing Press, Culcutta. 

This book meets the want of a well arranged annotated 
edition of the Succession Certificate Act giving the rulings of all 
the highest courts in India. We are sure that as a book of 
ready reference on the subject, Mr. Sen’s publication wili have 
a favourable reception from the members of the Bar. 


THE INDIAN LIMITATION ACT by M. K. Sen Third Edition 
The Law Publishing Press, Calcutta. Rs. 10. 


This commentary on the Indian Limitation Act gives the 
rulings of all the superior Courts in British India and of the 
Privy Council on the Act up to March 1920. The utility of the 
book is enhanced by the appendices which give not merely the 
Limitation Acts of 1859 and 1871 but also the various limita- 
tion provisions in some of the special Acts. We would however 
suggest the addition of the provisions relating to limitation in 
the enactments of the various local legislatures and not merely 


of Bengal. 





THE CURRENT INDEX 1917 CIVIL ANB CRIMINAL. 

We acknowledge with thanks the receipt of the current 
Index of Indian cases both Civil and Criminal for the year 
1917, Published by The Law Printing House, Madras. 
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Tur PRINCIPLES AND PRECEDENTS ON THE ART OF 
Cposs EXAMINATION, by P. Ramanatha Aiyar and P. Raghava 
Aivar Vol. III, Rs. 3-8. : 

This is the last volume of the work-which we have reviewed 
elsewhere with the index to all the volumes in the end. We 
heartily welcome: this publication and commend the same to 
the use of the bar. 


6 ' 


o THe Law or Costs. LAWYER'S COMPANION SERIES, by 
C. S. Somanatha Sastri and P. Ramanatha Aiyar, Published 
by the Law Printing House, 1918. 

We are in receipt of the copy of the Law of Costs pub- 
lished in the Lawyer’s Companion series. Though the Law of 
Costs is mainly contained in S. 35 of the Civil-Procedure Code 
which leaves costs to the discretion of the judge, precedents 
on the subject have grown so largely that there is a real neces- 
sity for a treatise of this kind. That difficult questions may arise 
in exercising the discretion as regards costs will be apparent 
from the recent decision of the Court of appeal in Ritter v. 
Godfrey (1920) 2, K. B. 47, where acting under similar provi- 
sions in the Rules of the Supreme Court in England, the Court 
of appeal reversed the decision of Mc Cardie J. on a question 
of costs. The book under review is a very exhaustive treatise 
on the subject dealing with all its aspects and in all kinds of 
actions and proceedings. We can confidently recommend this 
work for the use of the legal profession and we are sure that it 
will be a very useful addition to the hbrary. 


a m 


T MEN 


THE Law OF LIMITATION, STUDENTS’ EDITION, by K.J. 
Rustomji. Messrs. Butterworth and Co. Calcutta Rs. 6-8-0. 


The students of law are very much indebted to Mr. Rus- 
tomji for his bringing out this edition of the commentaries on 
the Limitation Act. The book isso handy that it will not tax 
the energies of the student in reading up the subject amidst the 
other subjects he has to study for the examination. While it is 
not proper to incumber the book with too large a mass of case 
law we think it may be better to have referred to the more lea- 
ding decisions under the various sections and articles of the 
Act, with a view to illustrate and bear out the propositions of 
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law in the body of the book. Evenas it is, itis one of the 
very best books for the use of students. 


Fee 
Pe amio 


THE ALL INDIA CASE-LAw NOTER UP, by Bishan Narayan, 
Advocate, Lahore. 


‘This is a monthly publication of synopsis of cases pub- 
lished in the various law journals and reports in India. In these 
days when Indian case law is growing so rapidly any similar 
publication isnot without use and we therefore recommend 
it to persons having a busy practice in the law. 





PLEADING AND CIVIL PRACTICE by S. Katiresu. 


A copy of chapters 1 to 4 of pleading and civil practice 
has been sent to us by its author. He had intended to sup- 
plement these chapters which were out of print about 4 years 
ago with other chapters and notes on Civil Procedure and with 
forms and precedents. The New Civil Procedere Code of 
Ceylon having been shelved these chapters are issued with the 
hope that they will be revised and supplemented after the new 
code is passed. This book with copious references to English 
precedents and Odger’s well known book on pleadings will be of - 
great use to the student. 


The Madras Law Journal. 
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* CUSTOM AND CUSTOMARY LAW—THEIR ORIGIN, 
: NATURE AND SIGNIFICANCE. 

While Aristotle was living with his father at the semi- 
barbarous Court of Pella, the customs of that rude region 
appeared to him so very interesting that he made them his 
special study and afterwards composed a treatise (now 
unfortunately lost) which he aplly termed Nomina Barbarika. 
This strong feeling of interest in “ Barbarian Customs” in 
such a master mind, however, should not excite wonder 
in any one, considering that the subject of custom, apart 
from its importance in a historical point of view, is of 
a general engrossing character. Indeed, it is a subject 
which, to use Lord Bacon’s words “comes home to men’s 


‘business and bosoms.” It is not confined to this class 


or to that, but takes in the whole people from the 
prince to the peasant. Law, useful as it is, is confined ‘to the 
few, it is caviare to the general ; not so custom which is 
within the reach of every one and claims interest with all in 
the daily concerns of life. Custom is, as it were the life blood 
of the human race; no community can exist without it,—it is 
not only its framework, but is also its vital principle. Unlike 
law which is a matter of record, custom has a floating existence 
and flies about like “the ambient air that bloweth wherever 
it listeth.’ But though it thus leads a nomadic life and 
exists only in the current institutions and practices of the 
people, still it wields a far greater force than law, even 
though the latter bears the impress of the Ruling power 
and possesses all the formalities of a solemn public docu- 
ment, This force it derives. from  long-continued user. 
Indeed, it 'is its -antiquity that establishes its claim to 
superiority. Custom is long anterior to law and contributes 
Jl 
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mainly to itsformation, We may conceive of u tribe living 
without law, but one without customs to guide itis a moral 
impossibility. Some of the hill tribes are wholly governed by 
customs, they have no law properly so called. This is the case 
with all aboriginal tribes and races with whom Hindu law, asa 
matter of fact, has never been the rule. True itis, amongst most 
of them there is a Chief, but he is as much bound by customs 
as his so called subjects are ; he cannot make any law or 
exercise any authority which is not given him by custom, or, 
what is only another name for it, the common consent of the 
people. In fact, in almost all barbarian nations and tribes cus- 
fom is supreme and regulates all the affairs of life. In civilised 
society also, custom has considerable influence and, if not 
directly, at least in a silent unconscious manner, directs and 
control its ways and affairs. Like proverbial sayings customs 
form one of the surest tests of the thoughts and feelings of a 
people. 

The Hindu law! assigns a very high place to custom. 
The most authoritative as well as the most popular of their 
law makers, Manu says 2 “ [Immemorial custom is transcendent 
law.’ This is very high honour indeed, but that sage is evi- 
dently not satisfied with generally calling it law in excelsis, 
he gives his reason why it should be so surpassingly rever- 
ed, for, says he, such custom is “approved in the sacred 
Scriptures and in the codes of divine legislators.” Thus, 
according to him, custum has for its authority and importance 





1, The Mahammudan law, based as it is, almost entirely on the Koran, 
leaves very little scope for the play of custom. 

2. Brihaspati gives the palm to him. We says: ‘The first rank (amongst 
legislators) belongs to Manu, because he has embodied the essence of the Veda in 
his work ; that Smriti (or text of law) which is opposed to the tenor df the laws of 
Manu is not approved.’’ So Parasara: “The law of Manu is authoritative in the 

Satyayuga, the law of Gautama inthe Treta, in the Dwapara, Sankha and 
Likhita, and in the Kali, his (Parasara’s) law.” 

The age of Manu isa matter of great doubt. Sir W. Jones places it at 1280 
B. O. while Professor Max Muller is loth to assign a date earlier than 200 B. C., 
and Mr. Nelson attributes the present form of the code to between the 11th and 
14th century A.D. (Dr. Maine’s Dissertations on Barly Law and Customs P. 12), 
And not only his age, his personality also is equally doubtful, some representing 
him as a Mere mythioal character. Sir W. Jones, however, accords him 2 real 
existence and compares him with "the Muenes of Egypt. (Preface to hig Trang. 


lation of Manu’s Code). 


2 
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the approval of the Sruti and the Smriti, both the revealed and 
the traditional law. Indeed, among the sources of law, Manu 
assigns to immemorial custom a place only next to the Vedas 
and the Smritis. And he, accordingly, enjoins the three 
twice-born classes to “diligently and constantly observe 
immemorial custom,” at the same time declaring equally 
distinctly that a person of any of those classes who “ deviates 
from itimemorial usage, tastes not the fruit of the 
“Veda; but by an exact observance of it, he gathers that 
fruite in perfection 1”, .He then . winds up his notice of 
the subject by saying, “ Thus have holy sages, well-knowing 
that law is grounded on immemorial customs, embraced as 
the root of all piety, good usages long-established 2%’. By 
‘law’ here Manu evidently means human law as distinguished 
from law divine which is treasured up in the Vedds and by 
using the words “ good usages long-established’, he restricts 
his observations to customs which fulfil all the requirements of 
a good legal custom. Some usages may be of very recent 
origin, while others may be cruel, barbarous, immoral, or con- 
trary to public policy. All these customs, so far from being 
worthy to be called ‘good usages’, deserve, on the contrary, to 
be reprobated and condemned. It is only ‘ approved usages ’ 
which Manu has been all along considering, and which he 
justly regards as ‘the root of all piety’. And he has not left us 
in the dark as to what he means by ‘ approved usage’, for in 
Ch. II., v. 18 he says:—‘‘ The custom, preserved by immemorial 
tradition in that country (¢.¢., Brahmavarta between the two 
sacred rivers, the Saraswati and the Dhrishadwati) among the 
four pure classes, and among those which are mized, is called 
approved usage”. Here the statement is general, and is not 
confined to customs among the three higher classes but 
also includes those prevalent -among pure Sudras and the 
mixed classes, that have arisen from the intermixture of 
the four original classes. And then speaking of the region 
called Brahmarshi* as distinguished from Brahmavarta, he 








1. Chap I, v. 109. 2. Chap I., v. 114. 

* This land of divine sages lies between Brahmavarta (God created tract) and 
the Jumuna and embraces all to the north of that river and the Ganges, includ- 
ing North Bihar ; that is, it is formed by Kurukshetra, Matsya, Panchala or Kanya 
kubja and Surasena or Mathura, y 
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states, “From a Brahman who was born in that region, let all 
men on earth learn their several usages.” 1. Thus, accord- 
ing to that prince of Hindu lawyers, Brahmavarta and 
Brahmarshi are the two regions par egæcellence the customs of 
which are of paramount importance. As for Madhya-desa 
(central region) and Aryavarta (country of respectable men) 
“which he speaks of immediately after, they are, in his opinion 
of secondary ‘importance and cannot at all compare With the 
two referred to above. But though these are inferior in im 
portance, all the four are equally fit to be the residence ofe the 
three first-classes, while a Sudra may sojourn wherever he 
likes, even in the land of Mlechhas or barbarians 2. ` 


Like Manu, Yajnyavalkya,Parasara, and for that matter all 
the Smriti writers regard approved usage as a source of law, so 
a text of Vamana Purana, quoted by Vachaspati and 
Raghunandana, declares :—“ A map should not neglect the 
approved customs of districts, the equitable rules of his 
‘family, or the particular laws of his race In whatever country 
whatever usage has passed through successive generations, let 
not a man there disregard it ; such usage is lawin that coun- 
try:’ 3 Bhishma observes in the Mahabharata that usages or 
practices are’ the root of all Dharma (law). Among all the 
Agamas or Vedic precepts or principles, Achara (Custom) 
is reckoned the first, from Acharae arises Dharma ; 
and Achyuta (Vishnu) is the lord of Dharma (Maha- 
bhrata Anushashana Parva 149 Adh, SI. 137). On this 
Sayana observes that Achara is the source of authority in all 
matters of Dharma... Mr. V. N. Mandlik after considering 
' geveral authorities on the subject of custom thus observes :— 
“Iam inclined to hold that ‘this has always been the main 
source of the Aryan law from the earliest time; and that our 
Smritis and Puranas, so far as they relate to the Dharmashastra, 
have been merely the records of customs that existed in those 
days. In the Vana Parva, King Dharmaraja thus replies to the 
God of Justice ; —‘‘Reasoning is uncertain. The Smritis are 
conflicting. There is nota single sage whose doctrine is 
(unimpeachable) authority. _ The essence of Dharma is placed 


1. Ohap. II, v.20. © < i ; a7 
2, Chap. IL, v. 24. 8. Ool, Dig. Pt. 1, Ch. IIL., pp. 98, 99. | 
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in a cave (.i e., is inaccessible), That path is the (proper) one 
by which great men have gone 1.” ° 


Not only are Manu and other Smriti writers unanimous in 
saying that approved usage is one of the sources of law, the 
Rishi Jaimini also lays it down in one of his well- 
known aphorisms that ‘a fact established by usage must 
prevail, without considering how it came into vogue 2, This 
principle hot only recognises the views of the above text-writer 
but goes a little further. : According to Jaimini, an establish- 
ed usage is valid law independently of the question whether it 
came into force with the tacit consent of the wise, or whether 
it comes with the purview of the Shastra. In the Hindu system, 
custom is given the third place as factor in the formation of 
law, the first two places being accorded to Sruti and Smriti 
respectively. Now, these two, though they are spoken of as 
different, have in reality an affinity to each other, the one 
being based upon what was heard, and the other upon what 


“was remembered. Custom, too, isnot entirely different from 


either but seems to be somewhat akin to them both. No 
European scholar could be considered a better authority on 
Hindu law and usage than Colebrocke and his views on such 
subjects are worthy of the greatest consideration. This is 
what he says about usage :—“‘ Usage generally prevalent among 
good men and by them practised, as understanding it to be 
enjoined and therefore incumbent on them, is mediately, but 
not directly, evidence of duty; but itis not valid, if it be 
contrary to an express text. From the prevalence of any 
usage, there arises a presumption of a correspondent injunc- 
tion by a holy personage who remembered a revelation to the 
same effect. Thus, usage presumes a recollection, which 
again presupposes a revelation. Authors, however, have omit- 
ted particulars, sanctioning good custom in general terms; 
but any usage which is inconsistent with a recorded recollec- 
tion is not to be practised, so long as no express text of Scrip- 
ture is found to support it 38.” Thus, it is not all customs 
that are to be followed as good customs ; there may be 


1. See Introduction to Translation of Manu’s Code, p. XLIII. 
2. Book I, Chapter III, Sutra 7. 
3. Miscellaneous Essays p. 338. 


— 
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customs which are directly contrary to some Vedic or Smriti 
text, and unless some express text be found to support them, 
they must be rejected as bad customs and as such not worthy . 
to be followed or acted upon. Such customs are not valid. But 
though a custom or usage which is directly contrary to an ex- 
press Sruti or Smriti text may not be valid, yet the mere fact that 
it 1s contrary to matters which are permitted by the Sruti or the 
Smriti but not expressly enjoined, would not go to ‘invalidate 
the custom or usage. There are many things in the Vedas antl 
the Smritis which are in the nature of an Arthavada or Prathi- 
pathi karma (incidental acts), and as such are not Vidhis or 
binding rules. Usages which may have sprung up subsequent- 
ly in supersession of such matters cannot be regarded as being 
in conflict with the Vedas, and are therefore perfectly valid 1.It 
isonly where a custom is in direct conflict with an express text 
laying down a positive rule and having the force of what is 
properly called a Vidhi, that itis to be. regarded as invalid 
and having no positive authority and weight. Indeed, Achara 
(custom) is accorded a very high place in Hindu law. An 
Achara accepted by the community becomes Dharma (Law). 
Yajnyavalkya says that even dharma itself, if opposed to the 
usages and wishes of the people is not to be: practised 2, 
The ordinary Digests teem with examples where even reli- 
gious ceremonial in many branches hasebeen thus modified. 
Narada says :—“‘ In case of conflict of Smritis decision should 
be based on reason. Custom is powerful and overrules the 
sacred law 3.” 

The above is true of customin general, but whether 
the same. would apply in the case of local ‘usages and 
customs there is some difference of opinion. Kumanila- 
swami, whose writings are distinguished in a remarkable degree 





1. The practice of achamana (sipping water) and Pranayama (restraining 
' the breath), a8 practised in recent times is not quite in acoordance with the Vedas 
but all the same the practice is valid. 


9 Beo his Smriti, Chap I, p. 155 


* See Sanhita 1, 40. Jn this connection it is necessary to bear in mind the 
observations of Mr. V. N. Mandlik. He says:—‘ Ina conflict between Smriti and 
Sruti, the former is to be obeyed, as in a conflict between Smriti and Purana, the 
latter should give way. This was the theory. but in practice tbe Smritis have 
hardly much scope left. The present achara (practice) is more influenced by 
the Puranas than by the Bmritis.” See Introduction to Manu, p. XXVIII. 
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by judicial spirit, seems to think that the rule does not apply 
to loca] usages and customs which, according to him, are all 
invalid. Butin this respect he fights shy of Manu and many 
other Smriti writers who all lay: down in ‘clear and distinct 
terms that tribal, local, and family customs should be 
maintained. Indeed, Kumarilla stands almost unique 
and should not be followed in the face of a strong 
consensus of opinion to the contrary. The fact is 
fhat good customs, whatever their nature and charac- 
ter may be, whether referring to the tribe, country or family, 
are to be regarded as valid when they are not directly in 
conflict with an express text laying down a Vidhi and having 
the force of such. But whatis to be done where there are 
two conflicting usages. In that case the rule of Hindu 
Law is that the usage which is found in the Shastra or 
is conformable to it as being borne out by its principles shall 
prevail. It is, however, to be observed that a usage which is 
wholly outside the limits of a Shastra would be perfectly 
valid, if there be no other usage at variance with it 
contained in the Shastra or falling within its scope. Shastra 
comes in when there are more than one usage on the same 
matter and in the same locality, It is only where there are two 
conflicting usages in the same locality and with regard to the 
same community th#t one of them must be eliminated by the 
aid of the Shastra. But there might be two different usages in 
respect of the same matter in two different localities or with 
reference to two different communities; in that case these 
differences could not be considered as real conflicts. The 
differences in practice are merely different applications of the 
same general governing rule. 

Manu lays great stress upon the epithet “immemorial” with- 
out expressly defining what he means by it. According to English 
Law legal memory has a limit assigned to it beyond which it is 
not supposed to go. This limit is the commencement of the reign 
of Richard 1., viz., 1189 A. D. Butarbitrary as it is it has been 
sanctioned by long user and may now be considered as part 
of the settled law of England. But Hindu Law knows of no 
suchlimit, and, in fact, considering the extravagant nature of 
popular ‘Hindu chronology, the fixing of any such limit would 
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be simply out of the question. However, when the English 
cante to rule the country, they found the necessity for the fixation 
or determination of some such limit. Accordingy, Chief Justice 
Grey of the late Supreme Court of Calcutta laid down that with 
regard to matters arising in the Presidency town, the year 
1773, when the Supreme Court ‘was established, should be 
taken as the limit of legal memory in Bengal; and, that the 
year 1793, the memorable regulation year, should be similarly 
adopted for the Moffusil.. But to say the least of it, this 
limitation of human memory, or legal memory as it is called, 
is arbitrary and can hardly be defended on any principle 
of sound reasoning. The only thing that could be said in its. 
favour is its plausibility, but even that is so very thin that 
one is not disposed to place any reliance upon it. As I 
have said, Hindu Law does not know of any such limi- R 
tation or restriction: it leaves the matter vague and uncer- 

tain, and it is this vagueness and uncertainty in its birth and 
beginning that gives an ancient long-established custom its im- 
portance and solemnity. Even English lawyers, though 
in theory they have fixed an artificial and arbitrary limit, do not 
observe it in practice. Sir William Blackstone, than whom a 
better commentator on English Law has not existed, distincdly 
says that nothing “‘is more difficult than to ascertain the precise 
beginning and first spring of an anciént 4nd long-established 
custom.” 1 And we all know that in English law as in all 
other systems of law the goodness of a custom depends upon 
its having been used times out of mind, or, to use a solemn 
legal phrase, time whereof the memory of man runneth not to 
the contrary. Thus, its seems to me that the initial mistake 
which lies at the root of the fixation of the limit referged 
to above, is to create a fictitious kind of memory other than 
human memory. Reason, and, I had almost said, ` law, 
also, do not know of any ‘such distinction. Thus it is 
neither wise nor reasonable to fix a limit to the antiquity 
of a good long-established custom.,—a thing which in 
all systems of law is the basis and foundation thereof, 
This is pre-eminently so in English Law where common 
law, that “unwritten code which is engraven on the 

| 1, Bl See Vol. I, Séo. IIT, 
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minds of the people ”—is regarded as something like a 
legal Scripture, if one might use such an expression in secular 
matters. The spring and origin of such law is rightly deemed 
to be lost in dim obscurity which it would be vain and uscless 
to attempt to break through. And Lord Hale—that eminent 
Judge whose honoured name the good poet Cowper has wedded 
to immortal verse—has justy observed, at a time when the 
source of the great Egyptian river, famed of old, was qu:e 
unknown to the civilized world, that “ the origin of the 
common law is as undiscoverable as the head of the Nile.” 1 
Mr. Fortescue, a respected name in legal matters, has 
said that general customs are as old as fhe primitive 
Britons, and continued down, through the several mutations 
of Government and inhabitants, to the present time 
unchanged and unadulterated 2 and it is well-known that 

° Alfred the Great, one of the best Kings England has ever 
had, made a collection of the local customs of the several 
provinces of the kingdon, calling the compilation Dome book, 
or Liber Judicials 3. Unfortunately, this book was lost long ago, 
but it clearly shows that customs which are recognised in Great 
Britain are very much older than the reign of Richard I, and 
it would not be correct or reasonable to make ihe latter event 
the limit of human memory in England. In fact, .whatever 
may be said of legal themory as it is called, there is no doubt 
that historical memory goes far beyond that limit and 
calls up events which took place in the remote past. 

The term ‘Customary law’ commonly means and refers 
to a collection of unwritten rules which have been in existence 
from before laws, properly so called, were made by a king or 
legislative authority, and which though not possessing all the 
requisites of positive law, regulate societies all the same with 
equal, if not greater, force. Austin, whose treatise on Juris- 
prudence justly marks an epoch in the history of English legal 
literature is, however, loth to apply the term ‘law’ to such 
unwritten rules. His view is that a custom can never be called 
law until it has received legislative or judicial sanction or 


1. See History of Common Law. p. 66. 

2. Selden, however, observes that this assertion of Fortesoue’s must be 
understood with many grains ofallowance. 

8, Sea Stephen's Commentaries, Vol. I, Seo. III. 
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recognition ; that it has no inherent force as substantive law : 
andethat it is in truth a species of judiciary or judge-made 
law 1. Thibant, though he generally concedes to each class 
of persons a power of establishing a law by their own 
will, says that the acts of individuals are not the foundation 
of law but the signs of the existence of a common idea of 
law, in this substantially agreeing with Savigny who 
Observes that usages and customs are only “evidence 
of law. And as regards the force of custom he says that 4 
good custom is binding in itself, and does not require either 
the special recognition of the ruling power or its confirmation 
in court of law, although either of them tends very much to 
prove the existence of the common consent upon which cus- 
tom is based 2. Thus, he runs counter to the view advanced 
by Austin. Indeed, such a view cannot be sustained, open as 
it is to the obvious objection that, in the absence 
of legislation, no custom could even be judicially re- 
cognized for the first time. A decision in its favour 
would assume that it was already binding 3, the duty of a Judge 
being jus dicere, and not jus dare,—not to make. the law but to 
declare what the law is, Sir Henry S. Maine who represents the 
historical scnool is also of opinion that no Court of Justice 
“can convert a custom into law which was not law before, and 
assailing the view’ of Austin of the Analytical School as very 
narrow, says that to call a custom a rule of morality as the 
latter does, is an inversion of language which need not be 
formally protested against 4. Indeed, a uniform and persistent 
usage which has moulded the life and regulated the 
dealings of a particular class of the community deserves 
to be recognized and enforced by the Courts unless it, is 
injurious to public interests, or in conflict with any-express 
law of the ruling power. Such a usage may well be designated 
customary law. 


ee 


1. See Juris. I, 148 and II, 299. < : 
2. See The Pandecti, Lindley’s translation, ss. 29 eto; See abso Tara Chand v. 
` Reeb Ram, 8 Mad. H. 0., R. 50, at pp. 58—58. 

3. In the Homeric poems the sentences or themistes (of the king)—which isthe 
same word with the Teutonic word ‘dooms’—are doubtless drawn from pre-existing 
custom or usage, (Mainie’s Dissertatioon on Early Law and Custom, p. 167). 

4. See Village Communities, p. 68. 
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- andian customary law being of very great importance, one 
would be naturally disposed to determine, if possibley its 
source and origin. This isa subject of great interest, but the 
information we possess regarding it, is so scanty that there is 
very little chance of its being thoroughly investigated. One 
thing, however, is beyond ali reasonable doubt that this 
customary law is of very great antiquity. Nobody knows 
when or under what circumstances a particular custom 
Originated. All that is known is that it has been in use from 
remote antiquity which human memory cannot fathom or 
pierce through. This dimness and uncertainty in the origin 
of custom is also recognized among others by Greek authors- 
The great tragic poet, Sophocles, in his Antigone, some pass- 
ages whereof he evidently borrowed from his famous 
contemporary, the prince of historians, Herodotus, thus 
speaks of customs :— 


“ Unwritten laws by all men recognized ; 
They are not of to-day or yesterday, 
But live for ever, nor can we declare 
From whom or whence they spring” 


Thus, the poet not only testifies to the unknown and 
uncertain origin of customs, but also says that their authority 
and influence are acknowledged all over the world. l 


The origin of custom being, asa matter of fact, lost in 
utter darkness, it is simply useless to attempt to trace it back to 
its source. Indeed, the more we advance to trace it, the 
further it recedes into “the dim and backward abysm of time”. 
Thus, when certainty cannot be had, the next best course we 
can adopt under the circumstances is to accept probability as 
our guide. This principle runs through Bishop Butler’s wonder- 
ful work, called Analogy, and it is a very sound principle in 
deed. Taking ail things together to appears to us that custom 
originated in the common consent of the people: among whom 
it prevailed, ‘and who were guided by it in their every day affairs 
of life. This is very probable, as bas been noticed by several 
well-known writers on law. Blackstone in his famous Commen- 
taries thus observes: ‘‘And indeed it is one of the characteristic 
marks of English liberty, that our common law depends upon 
custom which carries this internal evidence of freedom along 
with it that it probably was introduced by voluntary consent 
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of the people 1”. Thibant,as we have already seen, also bases 
custom upon common consent. Indeed, this is the general 
Opinion from Cicero downwards. This popular consent need 
not have been given in express words ; it would do equally 
well if it was given only by: implication. Indeed, in the case of 
a custom originating, all that is necessary is the uniformity of 
practice for a long course of years. This uniform uninterrupted 
practice would be very strong evidence of conser, and it 
would also show that the course of conduct thus followed, out 
of mere pleasure and of one’s own accord, without compulsion 
from without, was consistent with propriety and bore almost an 
imperative character. As Mr. Mayne justly observes :—‘'‘'Law 
and usage act and re-act upon each other. A belief in the ` 
propriety, or the imperative nature, of a particular course of 
conduct, produces a uniformity of behaviour in following it; 
and a uniformity of behaviour in following a particular course 
of conduct, produces a belief that it is imperative, or proper, 
to do. When from either cause, or from both causes, a 
uniform and persistent usage has moulded the life and regula- 
ted the dealings, of a particular class of the community, it 
becomes a custom, which is a part of their personal law 2.” In 
this way a long-continued practice ripens into a custom. Thus, 
‘although the origin of a custom is generally unknown and 
cannot be traced, still its growth isa matter of observation 
and the mode in which it grows may be made the subject of 
hard and fast rules 3. 

Custom, as I have already stated, originates in com- 
mon consent and is sanctified by long-continued use or 
time, and law is based upon custom. This is true of 
law in general, and of Hindu law in particular. Accordingly, 
Mr. Mayne justly says that Hindu Law is based upon immento- 
rial custom, which existed prior to and independent of 
Brahmanism. A careful study of the works of Sir Henry 
Maine would show that such primitive customs or usages are 








1. See his Commentaries, Vol. I, Seo III. 

2. Hindu Law and Usage, section 47. 

3. See, as to the growth of agricultural oustoms, Maine's Village Communities 
pp. 109, 110. See also pp. 78-81, 

4, As Mr. Tupper says, opinion is Custom in the making or rather is the stuff 
of which custom is fashioned by practical assent. See Punjab Customary Law 


Vol. 1, p. 34. 
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neither haphazard nor unmeaning ; that even the rudest 
communities of men bring intelligence to bear upon heir 
observances, and presumption from the persistence of any 
practice is that: it at least had once some good reason to 
account for it, whether it has or has not outlasted its design, 
These customary rules, although they are not identical with 
Hindu Law, are by no means a wilderness of single instances 
-unillumified by any guiding principle. ° 

°” From.all that has been stated in the course of this article, 
it is abundantly clear that custom and customary law are of 
very great importance to society, and in the absence of law, 
_ properly so called, supply its place. 

SSHUMBHOO CHENDER DEY. 
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SUMMARY OF ENCLISH CASES. 


ELLIS v. TORRINGTON, (1920) 1 K. B. 399. 

Will—Residuary Bequest—Assent of execiutor—Relation 
back. , 
The doctrine of relation back of a legatee’s title (to the 
death of the testator) upon the assent by: the executors to the 
legacy in the case of a specific legacy does not apply to a 
residuary bequest. The reason is that in the case of a speci- 
fic legacy there is something which had an existence at the date 
of the death of the tgstato: and which the testator intended the 
legatee to receive in that form while in the case of a residue, 
there is, generally speaking, something which was not then in 
existence and which the testator did not intend the legatee to 
receive in any form in which he possessed it at that particular 


time. 





° HAMMOND v. PRENTICE BROTHERS LTD., (1920) 1 Ch. 201. 

Company—l ncorporation—Certificate, conclusiveness of— 
Easement—Grant of—Right of licensees of dominant owner. 

A certificate given by the registrar under S. 192 of the 
Companies Act, 1862, stating that the company was incor- 
porated as a limited company: is conclusive evidence that it 
was a company authorised to be registered under Part VII of 
the Act, even if the company had been formed for the mere 
purpose of being so registered. 
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A grant of aright of way “to the grantees, their heirs 
and assigns, and their servants, customers and tenants ” of the 
dominant tenement is not limited: to the class of persons spe- 
cifically mentioned but extends to licensees of the grantees. 
The enumeration of the Classes of persons is illustrative and 
not exhaustive. 


et rs oe a, 


DAVIES v. THOMAS, (1920) 1 Ch. 217, ii 


LTort—Combination of employers— Protection of trade 
interest—Procuring dismissal of em ployee—Coercion-—Peaceful 
persuasion. | | 

A contract merely because it is in unreasonable restraint 
of‘trade is not an offence at common law and the parties are 
always at liberty to act upon it if they think’ ft. Similarly 
combinations, not amounting to contracts, in restraint of trade 
were never unlawful at common law. | 

A person who procures another to do an act, which is not 
wrongful so far as that other is concerned, can ‘only be made 
legaily responsible for its consequences if he has produced. his 
object by the use of illegal means, This proposition equally 
holds when the inducer are a combination of persons, at all 
events where the combination is formed for the purpose of 
protecting the common trade interests of the combining 
persons and the act procured is incident to*that purpose. (1892) 
A.C. 25 ; (1913) A. C. 781; (1898) A. C. 1 Referred to. 





CROSSE IN RE: OLDHAM v. CROSSE, (1920) 1 Ch. 140. 


Will—Constructton—Annuity free of income-tax, Super-tax. 
A direction in a will made in 1915 to pay a “clear annual 
sum of £ 4000 a year free from income-tax” to the wife of the 
testator means that the wife is entitled to the £ 4000 a year free 
from super-tax as well as ordinary income-tax. . 
The super-tax is merely an additional income-tax (Astbury; J.) 
JOSEPH CLAYTON, LTD., IN RE: SMITH v. COMPANY, (1920) 
1 Ch: 257. 


Execution Sale—Court — Mistake of officer — Refusal OF 
certificate—Effect of bids and knocking down. 


S 
~ 
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In an auction sale held under the direction of the 
Court, it is the grant of the certificate to the highest bidder that 
converts him into the accepted purchaser. Though when the 
certificate is granted, it relates back to the date of the sale, the 
purchaser is not entitled to the benefit of his purchase until the 
certificate of the sale is issued to him. 


The Court ordered the sale of certain debentures fixing 
the reserve price at £ 8400. Owing to a mistake of the officer 
of the Court, the sum of £ 4575 was inserted as the reserve 
price and the property was knocked down at £ 5000 to the 
highest bidder. ; 

Held, that there was nothing to compel the Court to certify 
the highest bidder to`be the’ purchaser and that the certificate 
should be refused. | 


Dot?r’s LEASE, IN RE: MILLER v. Dorr, (1920) 1 


Ch. 281. 
Lease—Construction—Covenant by lessee of theatre to 
maintain prices of admission—Enhancement of rates—Breach. 


The lessee of a London Theatre covenanted to keep it as 
a first class theatre and to “‘maintain’’ the prices of admission. 
“as now charged’’, during the term and not to reduce the 
same without the consent of the lessor in writing. Held, that 
the covenant merely restricted a reduction and did not restrain 
an increase in the prices of admission. 


— sds 


BENNET, IN RE : GIBSON v. ATTORNEY GENERAL, (1920) 
1 Ch. 305. 


o Charity—Bequest to—Discretion of trustees—“ Schools and 
charitable institutions, etc, or any other public objects ”— 


/ Validity of. 


A testatrix made her will in 1889 by which she bequeathed. - 
all her residuary estate to trustees upon trust to apply such 
parts thereof as were applicable by law, for legacies in such 
manner as the trustees should, in their absolute discretion 
think fit, “for the benefit of the schools, and charitable hati 
tions, and poor, and, other objects of charity or any other 
public objects in the Parish of Faringdon.” 
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Held, that there was a valid gift of the whole residuary 
estate for such charitable and other public objects for the 
benefit of the Parish of Faringdon as the trustees might 
select. 


i 


a BATEMAN, (1920) 1 Ch. 313. 


l Power—Contingency—Exercise. of power before Goling ên). 


A power given to a designated person for his own benefit 
and expressed to be defendant ona contingency isas arule 
capable of being exercised either before or after the happening 
of the contingency. The Court is inclined to treat the contin- 
gency as a condition of the operation of the appointment 
rather than as a condition of the exercise of the power. 


—- 





BRITISH RED ASH COLLIERIES LTD., IN RE, (1920) 1 Ch. 326. 


Landlord and Tenant—Trade fixtures—Removal siki 
of tenant—Contract to the contrary. 

Where land is let to a tenant for the purposes of a trade, 
if the landlord wishes to restrict his tenant’s ordinary right to 
remove trade machinery or fixtures attached to the demised 
premises, the landlord must say so in plain language. Where 
a tenant in contravention of a clause against the removal of 
trade fixtures, sells them away during the currency of the term, 
it is open to the landlord to affirm the-sale and to recover the 


proceeds immediately without waiting until-the end of the 
term. 





Warp IN RE: PARTRIDGE v. HOAREWARD, (1920) 1 
Ch. 334. 


Will—Construction—J oint tenancy— Tenancy-in-common— 


. Maintenance clause. 


In a case of ambiguity the Court very properly leans to 
“ that construction of a will which creates a tenancy-in-common 
in’ preference to a joint tenancy. 


If an eerie power is conferred ¢ on trustees to apply all or. 
any part of the “ annual income arising from any property or 
share or shares of property” to which any minor or minors may 
be entitled or presumptively entitled. under the will; towards 


/ 
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the maintenance or advancement of such minor or minors, it 
is a suficient indication that the members of the class to which 
it applies are intended to take as tenants-in-common and not 
as joint tenants. 


——_ 
— 


MONAGHAN 2. W. H. RHODES AND Son, (1920) 1 K. B. 
487 C. A. 


Tort.—Master and Servant —N egligence of Employer —Dangerous 
flant—Knowledge of workman—Injury—Liability. 
= Itis the duty of an employer to take reasonable care to 
provide proper appliances and to maintain them in a proper 
condition, and so to carry on his operations as not to subject 
those employed by him to unnecessary risk. df in the course 
of the employment, the applian as or a part of the appliances 
are provided by some person other than the employer, that does 
not relieve the employer of his common law duty. To escape lia- 
bility the employer must show that the servant had contracted to 
take on himself the risk dispensing with the precautions which 
might be taken to obviate it. The mere fact that the servant was 
aware of the danger or risk when he continued in the employ- 
ment does not disentitle him to damages for injury arising out 
of the negligence of his master in providing defective plant. 





; INDIAN AND GENERAL INVESTMENT TRUST LTD v. BORAX 
CONSOLIDATED LTD., (1920) 1 K. B. 539. i 
Contraci—Discharge of—Loan to American company--Interest 
payable in London—Right to deduct United States Income-T ax. 
A discharge of a contract by the law of a place where the 
contract was not made, or to be performed, will not be a dis- 
charge of it in any other country. An agreement by A to pay ` 
Bea certain sum is not discharged by the payment to B of a 
sum of less amount and the payment to C of the balance 
unless this position is created by statute or common law or by 
express or implied stipulation between the parties. Where 
interest on a loan advanced to an American company is paya- 
ble in England, the payment of income-tax by the debtor on 
the interest to the American state does notoperate as a pro 
tanto discharge of the debt in England. ` There is no Act of 
Parliament which allows the payment of income-tax to an- 
other country to be reckoned as a discharge, 
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WHITEFIELD BILLIARD HALL Co., LTD. 2. PICKERING, 
(1920) 1 K. B. 604, 

Licensing law—Licence—Billiards—Failure to pay fee. 

A public billiard-keeper applied for a.nenewal of his 
license. The licence was prepared and signed by the Justice’s 
clerk, and was duly sealed, but owing to the ‘default of the 
billiard-keeper in paying the fee and taking delivery of it, the 
clerk treated the license as lapsed and so entered “it in his 
minute book. The billiard table keeper was convicted undér 


S. 11 of the Gaming Act with unlawfully keeping on his pre- 


mises a public billiard table without being duly licensed. 


‘Held, that the conviction was illegal, The payment of ihe 


clerk’s fee was not a condition precedent to the grant of the 
licence and the billiard table keeper was duly licensed though 
he had not taken up, and paid for the license. 


ee ee es 


RALLI BROTHERS v. COMPANIA NAVIERA, SOTA YAZNAR, 
(1920) 1 K. B. 614. o 
Contract—Shipping—Charterparty—Place of performance 
abroad—Conflict of laws—Freighi—Liability of Charterers. 
Where an English merchant charters a spanish ship 
belonging to a resident of Spain to carry cargo from India to 
Spain at a stipulated freight to be paid in- ‘Spain after the dis- 
charge of the cargo, the law governing the rights of the parties 


qs this. The Charters incorporated the law of Spain so far as 


far as the mode in which any portion of it has to be perform- 
ed in Spain, but where there has been a failure to perform 
the Contract in Spain the Court in considering whether there 


- has been a breach of the Contract or not considers the failure 


and its consequences from the standpoints of the. English 
law and will notadmit an excuse which might be valid by 
Spanish law unless it was also valid in England. l 


ee — ngamang 


GOLDFARB v. BARTLET AND, KREMER, (1920) K. B. 639. 

Bill of Exchange—Parinership—Dissolution—Notice of dis- 
honour to continuing partner—Surety—Discharge of —Taking new 
bill from continuing partner. 

If a bill of exchange drawn by a partnership before its 
dissolutioa is dish>noured after the, dissolution, notice of 
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dishonour to the’ continuing partner is sufficient notice to the 
retiring partner. ° 
Quaere.— Whether the continuing partner has authority to 
waive the presentation ‘of the bill or the protesting of the bill 
or notice of dishonour, so as to bind the retiring partner, 
where the holder of a bill takes from the acceptor in lieu of 
' payment a new bill payable ata future day, to which the 
drawer and endorsers are not parties, this discharges the 
drawer and indorsers. It is immaterial in what way the giving 
of time is effected whether it be by covenant not to sue for a 
given period. or whether it be by accepting a new bill. 


GRIEBART v. MORRIS, (1920) 1 K. B. 659. 
Practice—Interrogatories—Running down case—Negligence 
, —Discretion of Court to allow interrogatories,—Rules of the Sup- 
reme Court, O. 31, Rr. 1 and 2. 


There are two objects of interrogator ies, one to -obfain an 
admission and thus to support the interrogating party’s case, 
and the other to destroy the opponent's case. There are two 
well-known limitations on the rightto interrogate. Itis not 
permissible to deliver interrogatories which are of a “fishing” 
character or which seek to obtain the names of the opponent's 
witnesses. The party to an action in a running-down case is 
subject to the same general rule as to interrogatories as any 
other party. There is no general rule of practice in the King’s 

` Bench Division that interrogatories are not to be allowed in 
a running-down case. But only such interrogatories however 
should be allowed as may be necessary for disposing fairly of 
the cause or matter or for saving costs under O. 31, R. 2 of 
the Rules of the Supreme Court. 


GEDDLING v. MARSH, (1920) 1 K. B. 668. 


` Sale of Goods—Implied warrants of fitness of receptacle— 
Mineral water in bottles—Sale. of Gocds Act, 1893 S. 14. 


The plaintiff, a retail vendor, obtained her supplies of 
mineral water from the defendant a wholesale manufacturer of 
thé. commodity. The mineral water was packed in glass 
bottles and the plaintiff was charged a penny in respect of 


50 THE MADRAS LAW JOURNAL. [VOL. KAKIK 


each bottle which sum was liable to be refunded to plaintiff 
on return of the bottle. , The plaintiff paid for the mineral ` 
water separately. In an action for damages caused to the 
plaintiff by the bursting of a bottle held that the bottles 
containing the mineral water were “ supplied under a contract 
of sale” within S. 14 of the Sale of Goods Act though not 
actually sold to the plaintiff ; that there was therefore an 
implied condition that they, as well as their contentsy should 
be reasonably fit for the purpose for which they were required 
by plaintiff ; and that the plaintiff was entitled to damages for 
breach of the implied warranty. 


AG, Memakai 


LAVEY, INRE:—THE TRUSTEE, EXPARTE, (1920) 1 K. B. 
674. A 
Contract of service—Termination of—Conduct. 


A contract of service may be ended by dismissal and the 
employer has to justify the dismissal or pay damages. It can 
be terminated by notice on one side of intention not to perform 
the agreement ; but that notice must be accepted by the other 
side as an anticipatory breach. 


a ii 


WHITEHALL COURT LTD. v. ETTLINGER, (1920) 1 K. B. 
680. 
Landlord and Tenani—Suit for rent—Eviction by title 


paramount—Plea of—Requisition by government during war. 


During the continuance of the war the Government took, 
possession of certain buildings of which the defendant was a 
lessee, acting under the defence of the Realm Regulations. The 
lessor brought an action for rent due from the lessee after the 
occupation by Government. Held, that the lessee had not been 
evicted by title paramount so as to suspend the tenancy. Ner 
had the tenancy been determined by the requisitioning of the 
buildings, the doctrine of the termination of a contract by 
reason of the frustration of the adventure not applying to the 
case of a contract creating an estate in land. The landlord was 
therefore entitled to recover rent from the tenant for the period 
in question. — 

REX v. WAKELEY, (1920) 1 K. B. 688. 

Criminal law—Information—Amendment—Limit of. time for 
prosecution. 
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Where the information in respect of an offence was laid 
within the period of six months after the commission of the 
alleged offence, as required by the statute but the information 
was amended after the expiry of the 6 months. Held, that as the 
amendment did not charge a different offence from that charged 
in the information originally laid and that as the dates inserted 
in the amended information as the dates within which the 
offence h4d been committed, were all within 6 months of the 
date when the original information was laid, the prosecution 


was not out of time. 


MELACHRINO v. NICKOL AND KNIGHT, (1920) 1 K. B. 693. 
Contract — Breach — Anticipatory Breach — Damages- 
Measure of—Rules governing. 


In the case of a contract for the sale of goods an antici- 
*patory breach occurs when the seller refuses to deliver before 
the contractual time for delivery has arrived and the buyer 
accepts his refusal as a breach of contract. Immediately on the 
anticipatory breach the buyer may bring his action whether 
he buys against the seller or not. 


It is the duty of the buyer to “ mitigate damages ” by 
going into the market and buying against the defaulting seller 
if a reasonable opportunity occurs. If the buyer does not 
perform his duty in “this respect the seller is none the less 
entitled to have damages assessed as at the date when a fresh 
contract might and ought to have been made. 


When default is made by the seller by refusal to deliver 
within the contract, time the buyer is under no duty to 
accept the repudiation and buy against him but may claim the 
difference between the contract price and the market price at 
the date when under the contract the goods should have been 
delivered. | 


In the case of an anticipatory breach the contract is at an 
end and the defaulting seller cannot take advantage of any 
subsequent circumstances which would have afforded him a 
justification for non-performance of his contract had his 
repudiation not been accepted. 
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JOTTINGS AND CUTTINGS. 


Theatre Tickets and Public Rights—The case of Said v. 
Butt, in which Mr. Justice McCardie delivered a reserved 
judgment last week (June 25), raised a question of some 
interest to the very numerous class of persons who frequent 
theatres, especially to thatselect class known as ‘first-nighters.’ 
The plaintiff, acting through an agent who used his own 
name, bought tickets to view the first performance of a play 
at the Palace Theatre of which the defendant was the 
managing director. Unfortunately the plaintiff had quarrelled 
with the defendant about a play of his own, and had made 
charges of misconduct against certain of the ‘staff of the 
Palace Theatre. Defendant swore that as managing director 
he would not have allowed tickets to be sold to the plaintiff 
for his theatre ; and when the plaintiff presented himself to 
see the first performance he was refused admission. The 
merits of the quarrel between Sir Alfred Butt and Mr. Said 
concern nobody except themselves; but the public are 
interested in knowing how far a theatrical proprietor can go 
in discriminating between members of the public who wish to 
patronise his establishment. Obviously he is not bound to 
admit, say, a drunkard or a leper. Mr. Justice McCardie has 
gone much further, and has decided that a theatrical contract 
is one of a personal character with the result that if A. buys a 
ticket in his own name, but really as agentfor P., the 
management, if its staff object to P., can refuse to admit him. 
In fact the learned judge applied the principle of Gordon v. 
Street, (1899) 2 Q. B. 641, where the Court of Appeal held 
that a borrower of money who thought he was dealing with 
X. Y., and then discovered his creditor to be a notori®us 
money-lender, who had concealed his identity, until after the 
contract was made, could plead ‘no contract’ in answer toa 
claim for the money. It is true there was an element of fraud 
in Gordon’s case, and we do not understand that anything of 
the kind was suggested against Mr. Said. Apart from the 
jegal rights involved there is, of course, another remedy. If 
the right to discriminate were exercised generally, and any 
considerable number of people found themselves excluded 
under it, they might carry their complaint to the licensing 
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authority, and probably with effect. For it must not be for. 
gotten that the theatrical manger is granted a licence by the 
Lord Chamberlain, or the County Council, not merely for his 
own profit but also for the benefit of the public. (The Law 
Journal, 3rd July, 1920.) 

Private property under -the Psace Treaties——So much in 
the -Treaty of Peace between the Allies and Germany has 
Srovoked . the criticism of lawyers that there is a tendency 
that the Austrian Treaty may, in spite of its equally, if 
not more, objectionable features, pass unnoticed, notwith- 
standing the courageous and persistent exposition of its in- 
justices in the House of Lords by certain legal peers. It has 
hitherto been, no doubt foolishly imagined by international 
lawyers that, broadly speaking, the private property of enemy 
subjects in the territory of an opposing state -was sacred and 
immune from capture ‘The absence,’ said Hall.’ ‘of any in- 
stance of confiscation in the more recent European Wars, no 
less than the common interests of all nations, and present 
feeling, warrant a confident hope that the dying right will 
never again be put in force, and that it will soon be wholly 
extinguished by disuse.’ This sentence well expresses the 
state of the law which was supposed to exist. The supposition 
was wrong. The Austrian Treaty las the effect of frankly 
confiscating the property in this and other allied countries of 
subjects of the defeated power. Art. 249 deals with property, 
rights and interests. The Austrian Government is bound to 
discontinue, immediately the treaty comes into force all 
‘exceptional war measures’ directed against the property of 
allied subjects in Austria, to restore and hand back all such 
property, and to. compensate for damage caused to it by such 
measures. The Treaty then immediately goes on to provide that 
the Allies are free to retain and liquidate all Austrain property in 
their territories. The arrangement is thus quite ‘one-sided. 
Paragraph 4 of the Annex following upon Art. 50 places the 
the question of confiscation beyond all doubt,, for it empowers 
the Allied Governments to charge all Austrain property, 
rights, and interests in their territories with payment of all 
sums due by way of reparations, and by way of debis owing to 
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allied nationals by subjects of the Austrian Empire. In other 
_ words, as Lord Parmoor points out in a recent letter to the 
Times, the Austrian who has a debt due to him in this country 
will be mulcted of his money, while he, per contra will have 
to pay his pre-war debts to allied subjects at the pre-warrates 
of exchange. ‘No doubt’ says Lord Parmoor, ‘there is in 
the Treaty an obligation on the Austrain Government to com- 
pensate Austrain nationals who have suffered loss tinder the 
confiscation terms of the Treaty. The conditions, however, 
render this obligation of little value”. That is surely a mild 
way of expressing it. The Austrian State being in a condition 
of virtual bankruptcy, it is dtficult to see what this paper 
guarantee is worth. It may, of course, be a proper and admis- 
sible thing to settle accounts after a War on the principle of 
vae victis ; but then it would be preferable to do so frankly, 
and to throw away the pretence of legal forms. 


Judicial Discretion and Executive claims.—An excellent 
instance of the use to which discretionary powers may be 
applied was afforded by the case of The Minister of Munitions 
yv. Mackrill, which came before the Railway and Canal Com- 
missioners last week (July 1). The Attorney-General applied 
on behalf of the Minister, under Sec. 13 of the Defence of 
the Realm (Acquisition of Land) Act, 1916, for the con- 
sent of the Commissioners to the acqrfisition of land and 
buildings at Hammersmith previously used as a builders’ 
store and works of which possession had been taken and use 
made during the war as a factory for munitions. There being 
no further use for the place, with the additional buildings 
erected on it, for this purpose, the Minister had, without 
giving the owner any option, entered into acontract witha 
distillery company to sell the land with all the buildings on it 
at a price which was represented by the cost to the Ministry of 
obtaining the land from the respondent under its compulsory 
powers plus the value of buildings, There was one block how- 
ever, in the way of these somewhat high-handed proceedings. 
Under the Act land of which possession has been taken during 
the war cannot be acquired against the will of the owner, un- 
less the purpose for which it is required is one of -those previ- 
ously recognised by the Defence, or Millitary lands, or Naval 


—— 
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Works Acts, without the consent of the Court (Secs. 12 (4) and 
13 (5). Hence the present application, for the extension. ol 
distilleres was certainly not within‘the contemplation of the 
old statutes. ‘The commissioners taking a sane view of the 
situation, laid down a broad rule which is to be applied 
to applications of this kind. The Court must consider, 
said ‘Mr. Justice Lush, not only whether the proposed Order 
15 expedient from the public point of view, but whether it 
would work a hardship and injustice to the owner. It is not 
enough to say that he could obtain compensation. He ought 
not to be compulsorily ‘deprived of his property for such a 
purpose as the Crown has in view in this case unless it is just 
and right to compel him to part with it. ‘That isa healthy 
return to the old definition of judicial discretion so often 
ignored during the war as ‘a science or understanding tc dis- 
cern between falsity and truth, between right and wrong, 
between shadow and substance, between equity and colourable 
glosses and pretences, not to do according to the will and 
private affections’ (Rooke’s Case (1598)'5. Co. Rep. 203). 
Holding the balance evenly between the public, as represent- 
ed by the Executive, and the private interest, the Court 
refused the Minister’s application. Every injustice cannot be 
covered by a monetary compensation, and it would have been 
an injustice, as wéll as a hardship, here if the owner had been 
driven out and forced to seek some other place for his works, 
because of a contract which the Ministry of Munitions regard- 
ed as satisfactory to its finances to give the accomodation to 
another enterprise. (Law Journal, 10th July 1920.) 

l mgr 

. The International Court of Justice.—An event of supreme 
legal importance has occurred this week, namely, the success- 
ful conclusion of the labours of the League of Nations Com- 
mission, which has been sitting at the Hague to trame the 
rules for the est .blishment and working of the International 
Court of Justice. The exact details of the recommendations 
which will shortly be laid before the Council of the League 
are not yet to hand, but from the summary which appeared 
in Monday’s Times it appears that the crucial problem of the 
appointment of the Judges has been solved. Each member 
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of the League will nominate two judges‘and from this body 
judges sand substitute judges will be .chosen. The dis- 
putes which will be triable in the court will be confined to 
disputes between State and State, and‘the individual, as such, 
will have no locus standi. This is based upon a- sound prin- 
ciple of Internationa] Law that the Law of nations is concern- 
ed exclusively with the rights- and duties of States, and not 
directly with those of individuals. Provision has been made 
for the contingency that recourse may be had to the Court of 
States by those who are not members of the League, and a dis- 
tinction has been drawn between the position in such an event 
of a former ally, such ds the United States, and a former enemy 
such as Germany. Whether it is juristically sound to draw 
such a distinction, and to set up a preferential scale of treat- 
ment, is a debatable point. Be that as it may, it is a memora- 
ble and most encouraging fact that all the problems which 
proved insurmountable when the scheme was under discussion 
in 1907 at the Hague Conference have been successfully over- 
come, and a forward step, has been taken, the full consequerice 


of which are incalculable. I bid 


kd 
x o 4 


Mr. Justice Darling at the Central Criminal Court on 
July 22, said a letter had been brought to the notice of the 
Commissioners of the Court and himself by the Under-sheriff 
(Mr. T. H. Deighton) submitting an application which was 
of such importance that he felt that he must read it in 
public. The letter, dated July 2I, 1920, was addressed 
to the Under-sherif from the Gaumont Company, Limi- 
ted. Scenario Department, 5 and 6. Sherwood Streets 
Piccadilly Circus, and was as follows: ‘Sir, —I understand tha? 
you occasionally give permits for the attendance of the public 
at times at the old Bailey. Weare at the present moment 
producing several dramas which include scenes depicting the 
passing of the sentence of capital punishment on murderers. 
Could you kindly grant two permits for two of our producers 
to attend the present sessions at the old Bailey for the after- 
noon of the day on which one of the accused murderers is 
being condemned? Thanking you in anticipation. Yours 
faithfully, For the Gaumont Company, Limited, Scenario 


~ 
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Editor.’ ‘W desire to say,’ continued Mr. Justice Darling, 
that this we regard asa perfectly monstrous and indecent 
application. There are two persons for trial on the capital 
_ offence at these Sessions; one case was heard yesterday and 
the other has still to be tried. This is an attempt to produce, 
simply for gain for those who run these exhibitions a scene to 
exploit the misery and anguish of a man on his trial for capital 
p punishment and also to exploit the feelings of the Judge. 
Anyone who has had to preside in.a capital case knows exactly 
what it is to be in the position of the Judge so presiding.’ 
(The Law Journal, 31st July 1920.) 


—_—_—— parani 


BOOK REVIEWS, 


SALES IN EXECUTION PRINCIPLES AND PRACTICE BY 
M. Swaminatha Aiyar High Court Vakil, Madura. 

We are ın receipt of the above publication which collects 
and persents in one Volume the various rules cf substantive 
and processual law bearing on the subject of execution sale. 
The author has spared nw pains in collecting the precedents and 
grouping them under proper heading thus making the book 
useful to the busy lawyer. We should draw particular atten- 
tion to the useful. and interesting introductiun which gives the 
modes of realisation of debts which prevails at persent under the 
different systems of jurisprudence and also the Roinan and the 
ancient Hindu systems and the Mchammadan Law on the 
subject. The value of the book would be greatly enhanced if 
we had the opinions of the author on the questions on which 
there is a conflict of judicial opinion with his suggestions on 
those questions. We must say thatin the printing of the book 
many mistakes have crept which we blieve will be carefully 
attended io in the next edition. 





FROM AN INDIAN BAR Room BY F. W. DILLON. Messrs. 
Butterworth and Co. Calcutta, 

This little book brings together the sketches, talks and 
tales written at different times for publication in the columns 
of a newspaper. They form a light reading and we recom. 
mend the same for the leisure hours of the worried lawyer. 
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ALL INDIAN CRIMINAL COURT MANUAL, VOLUME II. The 
Law Pyinting House,! Madras. 


We are in receipt of Vol. 11 of the All India Criminal 
Cort Manual Imperial Acts, Major Acts, and we gladly 
acknowledge the same. This book fully maintains the high 
level of usefulness which is characteristic of the publications 
of the law Printing House. ; ; 


The Madras Law Journal. 


a 
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THE NEW JUDICIAL COMMITTEE RULES. 


The King’s Most Excellent Majesty in Council. 


Whereas by an Act passed in the 4th year of the reign of 
His Majesty King William IV, entitled “an Act for the better 
Administration of Justice in His Majesty’s Privy Council’ it 
is, amongst other things, enacted that it shall be lawful for 
His Majesty in Council from time to time to make any such 
Rules and Orders as may be thought fit for regulating the 
mode, form and time of appeal to be made from the decisions 
of any Courts of Judicature in India (from the decisions of 
which an Appeal lies to His Majesty in Council), and in like 
manner from time to time to make such other Regulations for 
the preventing delays in the making or hearing such Appeals 
and as to the expenses attending the said Appeals and as to 
the amount or value of property in respect of which any such 
Appeal may be made: 

And whereas Her Majesty, Queen Victoria did by Her 
Order in Council of the 10th day of April, 1838, approve 
certain Rules and Orders for regulating the mode, form and 
time of Appeal from the decisions of the said Courts and also 
certain Regulations for the preventing delays in the making or 
hearing such Appeals and as to the expenses attending such 
Appeals and as to the amount or value of property in respect 
of which any such Appeal may be made : 


And whereas the King’s Most Excellent Majesty in 
Council hath deemed it expedient to rescind all the said Rules, 
Orders and Regulations and to substitute others in lieu thereof: 

His Majesty is, therefore pleased, by and with the advice 
of His Privy Council, to rescind all the said Rules, Orders 
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and Regulations in the said Order in Council of the 10th day 
of April, 1838, contained, and to approve of the several Rules, 
Orders and Regulations contained in the Schedule hereto, and 
to order as it is hereby ordered, that the same be respectively 
observed by all Courts of Judicature in India and by all 
persons whom it shall or may concern. 


Whereof the Governor-General of [ndia in Council and 
all other persons whom it may concern, are to take notice and 
govern themselves accordingly. ° 


ALMERIC FITZROY. 


The Schedule above referred to. 


1. Applications to the Court for leave to appeal to His 
Majesty in Council shall be made within 90 days of the decree 
or order to be appealed from, subject to the provisions of 
Sections 4, 5 and 12 of the Indian Limitation Act, 1908. 


2. The preparation of the Record shall be subject to the 
supervision of the Court, and the parties may submit any dis- 
puted question arising in connection therewith to the decision 
of the Court, and the Court shall give such directions thereon 
as the justice of the case may require. 


3. The Registrar, as well as the parties and their legal 
Agents, shall endeavour to exclude frem the Record all 
documents (more particularly such as are merely formal) that 
are not relevant to the subject-matter of the Appeal, and, 
generally, to reduce the bulk of the Record as far as practi- 
cable, taking special care to avoid the duplication of documents 
and the unnecessary repetition of headings and other merely 
formal parts of documents ; but the documents omitted to,be 
copied or printed shall be enumerated in a manuscript list to 
be transmitted with the Record. 


4. Where in the course of the preparation of a Record 
one party objects to the inclusion of a document on the 
ground that it is unnecessary Or irrelevant and the other party 
nevertheless insists upon its being included, and the Court 
allows the document to be included, the Record, as printed 
(whether in India or in England), shall with a view to the 
subsequent adjustment of the costs of and incidental to such 
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document, indicate in the index of papers, or otherwise, the 
fact that, and the party by whom, the inclusion of the dogu- 
ment was objected to. 


5. Where the Record is printed in India, the Registrar 
shall, at the expense of the Appellant, transmit to the Registrar 
of the Privy Council 40 copies of such Record, one of which 
copies he shall certify to be correct by signing his name on, or 
‘initialling every eighth page thereof and by affixing thereto the 
seal, if any, of the Court. - 

6. Where the Record isto be printed in England, the 
Registrar shall, at the expense of the Appellant, transmit to the 
Registrar of the Privy Council one certified copy of such 
Record, together with an index of all the papers and exhibits in 
the case.. No other certified copies of the Record shall be 


transmitted to the Agentsin England by or on behalf of the 
* parties to the Appeal. 


7. Where there are two or more Appeals arising out of 
the same matter, and the Court is of opinion that it would be 
for the convenience of the Lords of the Judicial Committee and 
all parties concerned that the Appeals should be consolidated, 
the Court may direct the Appeals to be consolidated. 


8. An Appellant who has obtained a certificate for the 
admission of an Appeal may at any time prior to the making 
uf an Order admitting the Appeal withdraw the Appeal on 
such terms as to costs and otherwise as the Court may direct. 

9. Where an Appellant, having obtained a certificate for 
the admission of an Appeal, fails to furnish the security or 
make the deposit required (or apply with due diligence to the 
Court for an Order admitting the Appeal), the Court may, on 
its own motion or on an application in that behalf made by 
the Respondent, cancel the certificate for the admission of the 
Appeal, and may give such directions as to the costs of the 
Appeal and the security entered into by the Appellant as the 
Court shall think fit, or make such further or other Order in 
the premises as, in the opinion of the Court, the justice of the 
case requires. 


10.' An Appellant whose Appeal has been admitted shall 
prosecute his Appeal in accordance with the Rules for the time. 
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being regulating the general practice and procedure in appeals 
to His Majesty in Council. 

11. Where an Appellant, whose Appeal has been 
admitted, desires, prior to the despatch of the Record to 
England, to withdraw his Appéal, the Court may, upon an 
application in that behalf made by the Appellant, grant him 
a certificate to the effect that the Appeal has been withdrawn, 
and the Appeal shall thereupon be deemed, as from the date af 
such certificate, to stand dismissed without express Order of 
His Majesty in Council, and the costs of the Appeal and the 
security entered into by the Appellant shall be dealt with in 
such manner as the Court may think fit to direct. 

12, Where an Appellant, whose Appeal has been admit- 
ted, fails to show due diligence in taking all necessary steps in 
connection with the preparation of the Record, the Court may, 
either on its own motion or on the application of the Respon- 
dent, call upon the Appellant to show cause why a certificate 
should not be issued that the Appeal has not been effectually 
prosecuted by the Appellant, and if the Court sees fit to - issue 
such a certificate, the Appeal shall be deemed, as from the date 
of such certificate, to stand dismissed for non-prosecution with- 
out express Order of His Majesty in Council, and the costs 
of the Appeal and the security entered into by the Appellant 
shall be dealt with in such manner as fhe Court may think 
fit to direct. | 

13. Where at any time between the admission of an 
Appeal and the despatch of the Record to England the Record 
becomes defective by reason of the death, cr change of status, 
of a party to the Appeal, the Court may notwithstanding the 
admission of the Appeal, onan application in that behalf 
made by any person interested, grant a certificate showing 
who, in the opinion of the Court, is the proper person 
to be substituted, or entered, on the Record, in place of, 
or in addition to, the party who has died, or undergone 
a change of status, and the name of such person shall 
thereupon be deemed to be so substituted or entered on 
the Record as aforesaid without express Order of His 
Majesty in Council. If in the opinion of the Court, there has 
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been undue delay in making this application, the Court may 
order the Appellant, or the party interested to take all ngces- 
sary steps to perfect the Record within such time as the Court 
may direct, and, if he fails to comply with such Order, the 
Court may call upon him to show cause why a certificate 
should not be issued that the Appeal has not been effectually 
prosecuted, and if the Court sees fit to issue such a certificate, 
the Appeal shall be deemed, as from the date of such certificate, 
t6 stand dismissed for non-prosecution without express Order 
of His Majesty in Council, and the costs of the Appeal and 
the security entered into by the Appellant shall be dealt with 
in such manner as the Court-may think fil to direct. 


14. Where the Record subsequently to its dispatch to 
England becomes defective by reason of the death, or change 
of status, of a party to the Appeal, the Court may, upon an 

e application in that behalf made by any person interested, cause 
a certificate to be transmitted to the Registrar of the Privy 
Council showing who, in the opinion of the Court, is the 
proper person to be substituted, or entered on the Record, in 
place of, orin addition to, the party who has died, or 
undergone a change of status. If, in the opinion of the Court, 
there has been undue delay in making this application, the 
Court may order the Appellant, or the party interested, to take 
all necessary steps toeperfect the Record within such time as 
the Court may direct, and if he fails to comply with such 
Order, the Court shall report the matter to the Registrar of 
the Privy Council. 

15. These Rules shall come into operation on the Ist day 
of January, 1921, or on such other date as the Governor- 
Gereral of India in Council may determine. 
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° BILL 


Further to amend the Indian Limitation Act, 1908, 
and the Code of Civil Procedure, 1908. * 

WHEREAS it is expedient further to amend the Indian Limitation 
Act» 1908, and the Codes of Civil Procedure, 1908 ; It is hereby enacted 
as follows — | 

4. (1) This Act may be called the Indian 
Limitation and Code of Civil Procedur® 
(Amendment) Act, 1920. 

(2) It shal] come into force on the first day of January, 1921. 

. 2, In the third division of the First Sche- 
Pacer prope eau dule to the Indian Limitation Act, 1908, in 
First Sohedule to Act Articles 176, 178 and 179 for the word “ Ditto ” 
IX, 1908. | in the second column the words “ ninety days, 
“six months ” and “ ninety days, ” respectively, shall be substituted. 


3 In suberule (1) of Rule 7 of Order XLV of the First Schedule 
to the Code of Civil Procedure, 1908, 
Amendment of Rule 


70) of Order XLV of (hereinafter referred to as the said Code), 


ia ai to Act the following amendments shall be made, 


Short title and oom- 
mencement. 


namely :— 

(i) for the words “six months” the following words shall be 
substituted, namely:— 

“ ninety days or such further period, not, exceeding sixty days, 
as the Court may upon cause shown allow ; 

(ii) after the word “security” the words ‘in cash or in Government 

securities’ shall be inserted ; 
(iii) at the end of the sub-rule the following proviso shall be 
added, namely:— 

“ Provided that the Court at the time of granting „the 

certificate may, after hearing any opposite party who 
appears, order on the ground of special hardship that some other form 
of security may be furnished: 

Provided further, that no adjournment shall be granted to 
an opposite party tc contest the nature of such 
security.” 

5. After Rule 9 of Order XLV of the First 
New Rule 9-A. in 


Order” XLV of First Schedule to the said Code, the following rule 


Schedule to Act V, 1908 shall be inserted, namely :— 
ek gr aaa ca ee 


* Since passed into Law. 
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Power to dispense “ 9-A, Nothing in these rules requiring any 
a E of notice to be served on or given to an oppesite 
party or respondent shall be deemed to require 
any notice to be served on or given to the legal representative of any 
deceased opposite party or deceased respondent in a case, where such 
opposite party or respondent did not appear either at the hearing in the 
Court whose decree is complained of or at any proceedings subsequent 
to the decr@e of that Court ; provided that notices under sub-rule (2) of 
réle 3 and under rule 8 shall be given by affixing the same in some 
conspicuous place in the Court house of the Judge of the District in 
which the suit was originally brought, and by publication in such 
newspapers as the Court may direct.” 

Addition to Rule 16 5. To Rule 15 of Order XLV of the First 
err XLV of Act V, Schedule to the said Code, the following sub-rule 
shall be added, namely :— 

“ (4) Unless His Majesty in Council is pleased otherwise to direct, 
“no order of His Majesty in Council shall be inoperative on the ground 
that no notice has been served on or given to the legal representative 
of any deceased opposite party or deceased respondent ina case, 
where such opposite party or respondent did not appear either at the 
hearing in the Court whose decree was complained of or at any 
proceedings subsequent tothe decree of that Court, but such order 
shall have the same force and effect as if it had been made before the 
death took place.’ 

STATEMENT OF OBJECTS AND REASONS. 

Delays in the conduct of Indian appeals to the Privy Council 
have been the subject of much adverse comment in Judgments of the 
Judicial Committee, and remedial measures have been under considera- 
tion for some time past. His Majesty's Order in Council, dated the 9th 
February 1920 has already been issued, and the present Bull has been 
drafted with the object of giving legislative sanction to various further 
measures calculated to expedite the prosecution of those stages of these 
appeals which take place in India. Clause 2 reduces to 90 days the 
period of six months prescribed by Articles 176, 177 and 179 of the 
First Schedule to the Indian Limitation Act, 1908. Clause 3 reduces 
the period of six months prescribed by sub-rule (1) of rule 7 of Order 
XLV, of the First Schedule to the Code of Civil Procedure, 1908, to 90 
days or such further period not exceeding 60 days, as the Court may 
upon cause shown allow. It also provides that security for costs should 
ordinarily be given in cash or in Government securities, Clause 4 gives 
power to dispense with the service of notices on: legal representatives 
of any ‘deceased’ opposite party or deceased respondent in a case; 


Ced 
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where such party or respondent has failed to appear either at the 
hearing in the Court whose decree is complained of or at any proceed- 
ings subseguent to the decree of that Court. Clause 5 is designed to 
prevent Orders of His Majesty in Council from being inoperative 
merely in consequence of the operation of the rule in clause £. 

W. H. VINCENT. 


Be abaan 


A 
BILL 
Further to amend the Code of Civil 
l Procedure, 1908. 

WHEREAS it is expedient further to amend the Code of Civil 
Procedure, 1908; It is hereby enacted as follows:— l 

1. This Act may be called the Code of Civil 
Procedure (Amendment) Act, 1920. 

PEE AET E E 2. For sub-rule (1) of rule 5 of Order TX in 
5 of Order IXin Sch. the First Schedule to the Code of Civil 
JAGI Vok ADOL Procedure, 1908, the following shall be sub= 
stituted, namely:— 

“(1) Where, after a summons has been issued to the defendant, or 
to one of several defendants, and returned unserved, the plaintiff fails 
for a period of three months from the date of the return made to the 
Court by the officer ordinarily certifying to the Court returns made by 
the serving officers, to apply for the issue ofa fresh summons the 
Court shall make an order that the suit be dismissed as against such 
defendant, unless the plaintiff has within the said period satisfied the 
Court that— 

(a) he has failed pee using his best endeavours to discover 
the residence of the defendant who has not been served, or 
(b) such defendant is avoiding service of process; or 
(e) there is any other sufficient cause for extending the time, 
in which casethe Court may extend the time for making such 
application for such period as it thinks fit.” 


Short title. 


STATEMENT OF OBJECTS AND REASONS. 

In order to ensure thata plaintiff shall apply with’ reasonable 
expedition for a fresh summons when a summons issued to a defendant 
has been returned unserved, it is proposed in the Bill to reduce from 
one year to three months the period prescribed in Rule 5 (1) of Order 
TX in the First Schedule to the Code of Civil Procedure, 1908. Power 
is given to the Court to extend the time for good cause shown. 


W, H. VINCENT. 


The Madras Law Journal. | 
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_ ENFORCEMENT OF SURETY BONDS UNDER THE 
CIVIL PROCEDURE CODE. 


Ty, 
ed 








[SUBBARAYA PILLAI v. SATHANATHA PANDARAM, 24 M.L.T. 
416 ; SUBBAREDDI v. VEERAYYA, 25 M. L. T. 220; RAGUBAR 
SINGH v. INDRA BAHADUR, I.L.R. 42 A. 158 (P. C.), CHOLAPPA 
v. RAMACHANDRA, I. L. R. 44 B. 34.] 


è The Procedure Code of 1908, has by S. 145, not merely 
settled some conflicts of rulings under the earlier law but also 
widened the scope of the remedy by way of execution 
against sureties, subject to the limitation introduced by the 
words “ to the extent to which he has rendered himself person- 
ally liable.” In connection with this form of procedure some 
questions both of form and of substance have arisen towards 
the solution of which neither the laconic provision in the Code 
nor anything in the fgrms appended to it affords much help. 
Indeed we venture to doubt whether the forms given in App. F 
and G. to the Code or those usually obtaining in our 
Courts are such as to give an intending surety a clear idea of 
the nature and duration of the liability he is undertaking. 
Taking Cholappa v. Ramachandra, for instance, we are not sure 
that, when a person comes forward to stand surety for a friend 
of his who is applying to set aside an ez parte decree against 
himself, he realises that he is thereby incurring liability for a 
decree that may be passed years later by a second Appellate or 
possibly, third Appellate Court. And what is more important 
still, once the neighbour has got himself entangled in this 
bargain he has, according to the ruling in Chandulal v. Jeshang 
Bhai 1, to stand liable not merely for the defaults of his friend 
but also of his possible legal representatives. 


1. (1916) I. L. R. 41 B. 402. 
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In Linga Reddy v. Hussain Reddy 1, the Court, dealing 
with an objection under S. 244 of the Code of 1882, laid it 
down broadly that “‘ the surety should be treated as a party to 
the suit.” The question of the maintainability of a separate 
suit is one of minor importance under the new Code; but 
there may be other consequences of some importance arising 
out of the view that the surety is to be regarded as a party for 
all the purposes mentioned in S. 47. We will only ° point out 
that S. 145 attractsS. 47 only for purposes of appeal and 
contains no provision (similar to that in Cl. (2) of S. 144) 
prohibiting an independent suit. (See also Ramanathan v. 
Doraiswami 2, Motilal v. Thakur 8, Subbaveddy v. Veerayya 4). 


It is fairly. clear on the language of S. 145 that that provi- 
sion can be availed-of only in cases where the Court has passed 
an order or decree which is intended to be an order or decree | 
enforceable by way of execution as between the parties. (See 
Kuru Godappa v. Soogamma.® But, in Subbaraya Pillai v. 
Sathanatha 6, Sadasiva Iyer and Napier, JJ., went further and 
held that even in such cases the procedure by way of execu- 
tion could be resorted to only when the security has been 
furnished to the Court or the surety bond has been filed in 
Court. Having regard to the object of the provision, we 
do not know if it is necessary so to restrict its application. 
In Subba Reddi v. Veerayya 4, the surety bond had been 
executed in favour of the Court, but as the bond had been 
given under O. 21, R. 43 (as amended in Madras) it was doubt- 
ful if it could be brought within the terms of S. 145 and 
Sadasiva Iyer and Spencer, JJ. held that the proper course 
would be for the Court to assign the bond to the party so as to 
enable him to sue upon it. Spencer, J., notes that there is® no 
provision in the Code (similar to S. 35 of the Guardian and 
Wards Act) under which the Court can make the assignment 
but he thought it would be within the inherent power of the 
Court. It is noteworthy in this connection that in Ragubav 
Singh v. Indra Bahadur 1, the Judicial Committee upheld an 








1, (1904) I. L.R. 28 M. 117. a. (1919) I. L. R. 43 M. 325. 
8, (1911) I. L. R. 86 B. 42. 4. (1918) 25 M. L.T. 220. 
6, (1917) I. L, R. 41 M. 40. 6. (1918)$a4 M L. T, 416. 


7. (1919) 1. L. R42 A. 158 P, Q. 
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order against sureties made in the execution department even 
in a case admittedly not falling within the terms of S. J45. 
The practice in connection with such bonds seems to vary in 
different places. There is no provision either in the Code or 
in the Madras Rules of Practice requiring them to be filed in 
Court; and as to their form, even among the few that are 
appended to the Code of 1908, it is not clear whom it is that 
Forms 2,°3 and 4 of App. G. contemplate as the “ obligee’’— 
the Court or some officer of the Court or the party himself. 
No. 10 of App. F is evidently meant to be in favour of some 
officer of the Court ; but Nos, 2 and 6 provide for the surety 
binding himself ‘to the Court’ (see also No. 15 A of Sch. E 
in the Madras Rules). The difficulty adverted to by the Judi- 
cial Committee in Ragubar Singh’s case will, therefore 
sometimes arise even under the new Code ;—viz., that, as the 
e Court is not a juridical person it cannot take or assign property 
and, therefore, the only mode of enforcing the liability under 
a bond in its name “ must be by the Court making an order, in 
the suit, upon an application to which the sureties are parties.” 
It may be observed in passing that, under the English Practice, 
there is an express provision that a bond securing costs should, 
ordinarily, be given to the party or person requiring the secu- 
rity and not to an officer of the Court (R.S.C. Order 65, R. 7). 
In Cholappa v. Ramachandra, ihe question related to the 
starting point of limitation for an application to execute the 
decree against the sureties. The security had been given in 
connection with an application to set aside an ex parte decree 
'e in the Court of first instance. There had since been an appeal 
and a second appeal in the suit and the execution proceedings 
against the sureties were initiated within 3 years of the decree 
in the second appeal. Thelearned Judges hold that the case 
is governed by Cl. (2) of Art. 182 of the Limitation Act and 
that the application was therefore, in time. The soundness 
of this decision will depend upon the answer to the further 
question dealt with in the case, viz., what is the liability un- 
dertaken by the surety, or, (ın another form) which is the 
decree to be executed against him.—Is it the decree of the 
Court to, or before, which the security bond was executed 
or, is it the final decree in the litigation ? 


70 THE MADRAS LAW JOURNAL. (voi. XXXIX 


Taking the forms appended to the Code it will be seen 
that, according to No. 2 of App. F, the surety binds himself 
(on default) “to pay to the said Court, at its order, any sum 
of money that may be adjudged against the said defendant 
in the said suit.” This is in terms of the provision made 
in this behalf in the second clause of O. 38, R. 2. Form No. 6 
provides for a specified sum, ‘‘or, such sum (not exceed- 
ing the specified amount) as the said Court may adjudge”. 
This is not, exactly, the language of O. 38, Rr. 5 and 6 ; but 
the adjudication contemplated is, evidently, the decree in the 
suit. The expression ‘said Court’ in these two forms clearly 
refers to the tribunal to which the bond is given; and No. 6 
provides only for the amount which that tribunal may adjudge, 
while No. 2 refers generally to the amount of the decree ‘in 
the suit. Forms 2 and 3 of App. G. relate to a claim 
then pending in appeal andthe surety (according to them) 
undertakes that, on default by the judgment-debtor, any 
amount payable by him “ under the decree of the Appellate 
Court” may be realised from the surety. We may note here in 
passing that O. 41, R. 9 requires the security to be for the per- 
formance of such decree or order as may ultimately be bind- 
ing upon the applicant ; but we doubt if the word ‘ultimately’ 
was here used with the definite purpose thal the security should 
cover, not merely the decree of the Court*that makes the stay 
order, but even of a Court of further appeal. This may be 
compared with O. 45, R. 13 according to which the security 
is taken “for the due performance of the decree appealed 
from, or, of any order which His Majesty in Council may 
make on the appeal.” 

In cases in which no form is prescribed in the Code there 
is, naturally, greater scope for uncertainty. In such cases the 
bonds are not always uniform, and, sometimes, they are even 
carelessly drawn up. In Sundara Reddi v. Varadaraja Pillai 1, 
a surety bond under S. 55 (4) C.P.C. had been loosely worded 
but the learned Judges held that it should be understood in 
conformity with the provisions of that section. But, in 
several instances, the law does not in terms prescribe the 
nature and extent of the surety’s obligation, either in the first - 

1. (1916) 841, O. 407: 1916 2M. W. N. 274. 
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instance, or, on default of the principal. Cf. S. 55, Cl. (4) and 
O. 41, R. 40, Cl. (8); 0:9, R.13;.0. 21, Rr. 26, Cl. (3) and,29; 
O..37, Rr. 3 and:4 and O. 39, R.:2. We believe, however, that 
even in these cases, the practice is (except in cases under. O. 39, 
R. 2) to impose on the surety. an obligation co-extensive with 
that of his principal under the decree. in the suit. 

It is, no doubt, the theory of the law that the decision of 
the Courf of last resort is the decision in the suit; and what 
an Appellate Court orders. merely represents what the Court 
below should have done. But, taking the language of the bonds 
as above stated, with due regard to their context and the cir- 
cumstances in. which the bonds come to be executed, can this 
principle be uniformly applied in interpreting them. Will it 
not be more reasonable and natural in some instances, to sup- 
pose that the surety has in view only the decision of the 

e particular Court with which alone he is dealing, so that, if 
that Court should decide in a manner favourable to himself, 
(as for instance by dismissing the suit), his liability would be 
once for all atan end. In-Cholappa v. Ramachandra 1 the 
learned Judges argue that, as.the surety would have taken the 
benefit of an appellate decision in favour of his principal (even 
though the first Court might have decided against him) it is 
only right that he should also be bound by an appeliate deci- 
sion against his prineipal, On the question of intention they 
point out that, when they stood sureties in the trial Court, 
they might well be taken to have contemplated the possibility 
of an appeal which is an ordinary incident of the litigation. 
(Cf. Umermal Janimal y. Firm. of Bhojraj Hassomal 2 where a 
reference to arbitration was held to be an-ordinary incident, so 
that the.surety. will be bound by a decree, based on the award). 
This line of argument receives support from the observations of 
the Judicial Committee in Raghubhar Singh's case where they 
describe the contrary construction as one leading to a ‘strange 
result’; because, as they point out, if the bond should be literal- 
ly enforced, the sureties may be bound to pay even though the 
decision of that particular Court may be wrong and, as such, re- 
versed on appeal. But, unfortunately, their Lordships do not rest 
their decision on this broad ground of principle but take shelter 


1. (1919) I. L. R. 44 B. 84. 2. (1918) 45 I, C. 429, 
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under the accidental circumstance that, in the particular case, 
the bond covered ‘any order’ of the Judicial Commissioner, and 
the final order in question had, as a matter of fact, been pass- 
ed by him, though after a remand by the Appellate Court. In 
Sheik Suleman v. Shivaram Bhikaji, 1 West and Birdwood, |]. 
took something like a middle course and held that whatever 
might happen in the appeal, the liability of the sureties could 
not properly be extended beyond the amount awardéd to the 
plaintiff by the Court of first instance,’ (the Court to which 
the bond was given). This conclusion they rest not merely on 
the terms of the bond but on the presumed intention of the 
Legislature with reference to Ss. 483 and 484 of the Code of 
1882. (O. 38, R. 5 of the New Code.)—-With reference to the 
surety getting the benefit, if any, of the appeal, they observe 
that this is necessarily involved in the nature of the engage- 
ment which is one by way of indemnity. In Appaji Bhiv 
Rao v, Shivial, 2 a similar question arose before a Full Bench of 
the Bombay High Court and they based their decision on the 
ground that the surety bond there used the word ‘decrees ’ 
(in the plural), which sufficed to cover a later decree passed 
on remand. An earlier case to the contrary was distinguish- 
ed on the ground that it used the word ‘ decree’ (in the singu- 
lar.) This state of authorities in connection with a matter of 
almost every day occurrence can scarcély be regarded as 
enlightening or satisfactory. 

In the consideration of this question it will not be irrele- 
vant to take into account the nature of the obligation which it 
is the primary object of the security to guarantee the perform- 
ance of or the contingency which (by giving the security) it is 
intended to avoid. For instance, in a case under O. 38, Ra 6, 
_ the result of the failure to furnish security is that the property 
of the defendant is ordered to be attached. But under R. 9, 
the attachment has to be withdrawn when the suit is dismissed 
i. e. by the first Court itself and there is nothing to suggest 
that it is revived on the filing of an appeal. Sasivama Kumari 
v. Meherban Khan 3. It may not unnaturally be asked why a 
security given to avoid this kind of attachment should involve 


1. (1887) 1. D. R. 12 B, 71. a, (1979) I. L. R. 8 B. 204; 
3. (1910) 13 O. L. J. 248. 
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heavier or more enduring burden than the attachment itself. 
See Gallumudi Venkatasubbarow v. Chaparala Rosayya, 1 also 
Mabi v, Kalidas, 2 and Shanker v. Ram Kishen. 8 Again, in a 
case under O. 38, Rr. 1 and 2 an arrest before judgment may 
be avoided by payment and the sum thus paid has to be ‘held 
in deposit by the Court until the suit is disposed of? We 
believe that, in the.absence' of special circumstances, any 
money sô paid can be withdrawn from the Court on the 
dismissal of the suit by the Court of first instance. Any secu- 
rity given (instead of a money payment as above) may well 
be held to stand on no-different footing. R. 3 seems to us 
to furnish some support to this view; for, it is scarcely 
likely that the legislature meant that while the litigation 
is pending before an Appellate Court, proceedings for the dis- 
charge of the surety should be taken before the trial Court. As 
for surety bonds under S. 55 (4), the language of the Code 
itself shows that the security only covers the appearance of 
the judgment-debtors in any proceeding ‘upon the decree,in 
execution of which he was arrested’ and not in respect of a 
decree that may be substituted for it on appeal. Again the 
liability under O. 21, R. 40 (3):is of very limited duration, 
viz., ‘while any of the matters. mentioned in Sub-R. (2) are 
being considered.’ It is therefore.submitted that no general 
rule can be laid down to the effect that a surety bond whenever 
or for whatever purpose given will serve to secure the ultimate 
liability of the defendant as may be finally determined in the 
Court of last resort. 

Coming now to the point of limitation raised in Cholappa 
v. Ramachandra, the decision will to some extent vary accord- 
ing as it is held that the decree to.be executed against the surety 
is that of the Court before which the bond was given or the 
decree on appeal. Inthe latter case of course the starting 
point will be the date of the appellate decree unless by reason 
of any condition in the surety bond or in the decree the 
liability of the surety arises on some other contigency cf. 
R, Koondoo.v. Sarungy. * We would only observe in passing 


‘that where the right to proceed against the surety is thus made 


1, (1914) 1914 M. W. N. 714. 2, (1910) 5 I.0. 985. 
8. (1915) 29 I. O. 271. 4, (1878) I. L. R. 40, 881 P, 0. 
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conditional, the starting points specified inthe third column 
of Art. 182 of the Limitation Act will not be appropriate and 
jt will be necessary to fall back upon Art. 181 cf. Rungiah 
Gounden v. Nanjappa Row. 1 Where from the terms of the 
surety bond or for any other reason the Court limits the surety’s 
liability as in Sheksuleman v. Shivram 2 with reference to the 
decree passed by the very Court to which the bond was given, 
the question still remains whether what is executed ds against 
the surety is the decree of a higher Court or a final decree on 
remand but only limited in amount to that originally awarded 
„or is it the decree of the Lower Courtitself. In the former view 
it may be again that the date of the appellate decree will fur- 
nish the starting point. But in the latter view we should think 
that the original decree should be the only starting point so 
far as the surety’s liability is concerned, and it may not be right 
to apply the analogy of cases like Krishnamachariar v, Man- 
gammal. 3 For, the principle on which they rest can scarcely 
be extended to one who is a party to a suit only by a fiction of 
law. Nor is the doctrine that the surety’s liability is ordinarily 
co-extensive with that of the principal a sufficient basis to rest 
our conclusion upon, for it has now been decided that the 
application of the law of limitation may differ as between the 
two persons (see the cases referred to in 32 M. L. J. (Article) 
p. 1. Iffor the purpose of a suit an acknowledgment or part 
payment by the principal debtor will not avail to give a 
fresh starting point as against the surety there is no rea- 
son why the rule should be different in respect of proceed- 
ings by way of execution and in Narayan v. Timmayya 4 
the Bombay High Court held that by merely making succes- 
sive applications for execution against the judgment-debtor 
the decree-holder cannot keep his right alive as against the 
surety. We may in this connection also draw attention to 
-another argument whose force was recognised by the Judicial 
Committee in R. Koondoo v. Sarungy, 9 viz., that by greatly 
delaying the execution of the decree against the judgment- 
debtor the decree-holder may be laying an additional burden 


——M ANNA TA 
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upon the sureties. In the particular case their Lord- 
ships merely disallowed the subsequent interest’; but that 
consideration seems to us to afford an additional reason against 
allowing the creditor to postpone execution of his decree till 
the appeal is decided, for events may happen in the meanwhile 
seriously impairing the remedies of the surety against the 
principal debtor. It can no doubt be argued on the other side 
that if the Appellate Court reverses the decree of the first Court 
the proceedings taken in the meanwhile would have been in 
vain. But that may be a good reason for the judgment-debtor 
or the: surety applying for a stay of execution in which case 
of course the Court may make the security a condition of the 
stay or. the surety cannot at any rate justly complain of any 
delay on the part of the creditor. 


When security for costs is given under one or other of the 
several provisions in the Code relating thereto (Cf. O. 25: O. 22, 
R. 8, O. 32, R. 8; O. 87, R. 5 ; O. 41, R. 10 and O. 45, R. 7), 
it must, both on the language of the rules and in the nature of 
the thing, relate only either to the costs to be incurred in the 
Court in which the litigation is then pending or also to the 
costs that have already been incurred in Courts below. We 
believe it is never the practice to direct security to be given 
for the costs of a possible further appeal. In connection with 
the realisation of such securities, the question of the rule of 
limitation governing the execution application will depend 
upon the applicability of the doctrine of Krishnamachariar v. 
Mangammal 1 to such cases. There is of course nothing to 
prevent the decree for costs being separately executed against 
the surety while the portion relating to the subject matter of 
theesuit remains pending in appeal and is not sought to be 
executed against the judgment-debtor. 


Dea 
Se, 


SUMMARY OF ENGLISH CASES. 





MARKWALD v. ATTORNEY GENERAL: (1920) 1 Ch. 348 
C. A. 


Alten—German-born subject—Naturalization in Australia— 
Effect of in the United Kingdom. 


1, (1902) I. L. R. 26.M. 91. F. B. 
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Neither the taking of the oath of allegiance to His Majesty 
norethe taking of the oath coupled ‘with the grant of a certi- 
ficate of naturalization in Australia, makes a natural-born 
German subject hoes in the United Kingdom a British 
subject. : 


_ Inve RICHARDSON, POLE v. PATTENDEN : _ (1920) 1 Ch. 
423 C. A. ; 

Limitation — Accounts — Administration — = Legatee—Sudt 
against executor. 


An action by a residuary legatee against an executor for 
the administration of the testator’s estate is none the less an 
action to recover a legacy within S.8 of the Real Property 
Limitation Act, 1874 by reason of there being no allegation 
by the plaintiff that the defendant had, .at the date of action 
brought assets of the testator in his hands.. Ha ya 


w 


In re BLECKLY : SIDEBOTHAM v. BLECKLY : (1920) 1 Ch. 
450. ; ; ii ae 


Will-—Coustruction—Childr en—Legilimate and ille gitiniate 
Children. 

The term “Children” in a will’ prima facie means legiti- 
mate children but this prima facie interpretation may be 
departed from where there is upon the fac of the will itself, and 
upon a just and proper construction and interpretation of the 
words used in it, an expression of the intention -of the testator 


tí 


to use the term “children” according toa meaning which 


will apply to, and which will include, illegitimate children.” 


LYNE-STEPHENS & SCOTT-MILLERS SONTRESY, In: re: 
(1920) 1 Ch. 472 C. A. 

Vendor and purchaser—Property subject to lease—Breach oj 
covenant—Right to damages. 


Where under a contract of sale a house is sold not subject 
' to and with the benefit of the lease subsisting at the date of 
the contract, but with possession on completion of the pur- 
chase altogether apart from and independent of the lease, the 
obligations and rights under the lease are only a matter 
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‘between the vendor and the lessee. The purchaser is not en- 
titled to the sums paid by the lessee to the vendor as compen- 
‘sation for his breaches of covenant, 


eet eet 


Bick, In ve: EDWARDS v. BusH (1920) 1 Ch. 488. 


Will—Legacy Ademption—Rent-charge—Subsequent pur- 
chase of property in fee simple. 
e By his will made in 1894 a testator devised a rent-charge 
of 15 £ per annum to his daughter absolutely. In 1913 he 
purchased the fee simple of the property charged, the convey- 
ance expressly Stating that the rent-charge was to merge in 
the fee simple. The testator died in 1919. Held, that the 
devise of the rent-charge had been adeemed and the daughter 
took no estate or interest in the property. 


n Team ah 


GARDNER [1 ve: HUEY v. CUNNINGTON: (1920) 1 Ch. 501. 


Will—Construction— Trust—Enforceability of—Intesta CY. 

Where there is no notice of any trust appearing on the 
face of the will, and where the trust is only imposed on the 
legatee, because it would be fraudulent on his part to accept 
the gift without discharging the obligation to dispose of it 
according to the donor's intentions, it is quite immaterial at 
what stage the tesfator communicates to the legatee the trust 
imposed upon him. ‘Where however the existence of- a trust 
appears on the face of the will but not the terms thereof, it is 
incumbent on those claiming under it to establish that the terms 
of the trust had been known and their effect communicated to 
the legatee at or before the execution of the will. The testator 
caynot make a gift to be held upon trusts thereafter to be 
defined by an instrument not executed as a will. 


— ee 
b 


THOMSON’S MORTGAGE . TRUSTS, In re: THOMSON v. 
BRUTY (1920), 1 Ch. 508. 

Morigage—Prior and subsequent—Sale by first morigagee— 
Surplus. sale proceeds—kight of second mortgagee—Interest— 
Limitation. 

Where a first mortgagee sells the mortgaged property under 
his statutory power of sale, he is under a statutory obligation 
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to hand over the surplus sale proceeds after satisfying his 
claim, to the second mortgagee or other person’s entitled to 
the mortgaged property. He cannot retain the surplus in his 
hands and set up the right of a third mortgagee or the mort- 
gagor to be paid the whole surplus proceeds after paying the 
principal moneys due on the second mortgage and six years’ 
arrears of interest only. A summons by the second mortgagee 
as against the first mortgagee and others interested in the 
surplus sale proceeds, claiming repayment of the principal 
moneys owing on the second mortgage and all arrears of 
interest and costs, is in substance an action by a beneficiary for 
execution of the trusts of the surplus sale proceeds. It is not 
an action for recovery of interest in respect of money charged 
upon or payable out of land within S. 42 of the Real Property 
Limitation Act and the second mortgagee will be entitled to 
all the arrears of interest. | 


————— 
rere 


THOMAS, In re: VIVIAN v. VIVIAN (1920) 1 Ch. 515. 
Will—Devise—Words of limitation—A bsence of —Gift over. 


Under S. 28 of the Wills Act a devise of lands simpliciter 
without any words of limitation confers an estate in fee simple. 
Under a will made after the Wills Act, the testator devised 
lands to A and “at his death without an heir” to B who was 
A’s nepwhew. Held, that there was a gift to A in fee simple 
the lands subject to an executory limitation over at his death, 
if he died without leaving an heir of the body. 


— ees ee 


MARSHALL v. CHARTERIS (1920) 1 Ch. 520. 

Receiver—Ejectment suit—Defendani tn possesston— Disere- 
tion. 

In a suit to eject the defendant from a house of which he 
was in actual possession but not in receipt of any rents or pro- 
fits the Court refused to exercise its discretionary jurisdiction 
by appointing an ad interim receiver of the rents and profits 
of the house and ordering the defendant to give up possession ` 
to the receiver. To appoint a receiver on an interlocutory ap- 
plication in such a case would prejudice the defendant in pos- 
session at the trial. 
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In re HEARTS OF OAK LIFE AND GENERAL ASSURANCE 
COMPANY, LIMITED AND REDUCED, (1920) 1 Ch. 544. 2 


Company—Alteration of objects—Locus Standi to . oppose— 
Companies Consolidation Act (1908) S. 9 sub-S. (8). 

The Court, in sanctioning an alteration in the memo- 
randum extending or restricting the objects of a company will 
presume, yntil the contrary is proved, that the company’s busi- 
nass will be carried on in a legitimate and proper manner. In 
dealing with a petition for confirmation of an alteration of the 
objects of acompany the Court will not have regard to the fact 
that the alteration in its objects will enable the company to 
carry on a business competing with that of a body similar in 
name and so facilitate passing of. The alteration of the memo- 
randum of association is entirely a domestic affair, and it is 
only those persons, such as creditors and members of the com- 
pany whose interests in the company itself will be affected by 
the alteration that have aright to be heard. The Court will 
not on a petition like this hear persons having an interest out- 


side the company. 


—_—— 
— m 


MORTIMER V. BECKET, (1920) 1 Ch. 571. 

Injunction...Contract of personal service—Implied negative 
stipulation. 

As a general rule*the Court does not decree specific per- 
formance of a contract involving the performance of a 
personal service. There has been engrafted upon that rule 
an exception which is laid down in Lumley v. Vagner. 1D. 
M. & G. 604—i. e., to say, where a person has entered into 
an independent negative stipulation not to serve any other 
master or at any other place, the Court can lay hold of that 
and restrain him from so doing. 

WILSON, HOLGATE & CO., v. BELGIAN GRAIN & PRODUCE 
Co., (1920) 2 K. B. 1. 

Contract—Sale of Goods—C. I. F, Contract—Duty of seller 
to tender policy of insurance—Broker's cover note certificate of 
insurance. 

Under a. c. i. f. Contract for the sale of goods the 
documents which the seller is bound to tender to the buyer 
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are a bill of lading, an invoice and a, policy of insurance. In the 
absence of a custom or contract to the contrary, the seller 
cannot claim to have performed his.obligation of tendering to 
the buyer along with the other shipping documents a policy 
of insurance by tendering instead of a proper policy, a broker’s 
cover note or a certificate of insurance. 


as mamane 


SLATER & ANOTHER v. HOYLE & SMITH, (1920) 2' K. 
B. 11 C. A. 


Damages—Contract for sale of goods—Breach of warranty of 
qualtty—M easure of damages. ; 

The delivery of inferior goods instead of sound goods 15 
the same as non-delivery of any goods at all. In an action for 
damages for non-delivery of goods under a contract of sale the 
law does not take into account in estimating the damages any-® 
thing that is accidental as between the plaintiff and the defen- 
ant, as for instance an intermediate contract entered into with a 
third party for the purchase or sale of the goods. The default- 
ing seller is neither mulcted in damages for the extra profit 
the buyer would have got owing to a forward sale at over the 
market price, nor can he take the benefit of the fact that the 
` buyer has made a forward sale at under the market price. 


WILSON SHIPPING COMPANY v. BRITISH AND FOREIGN 
INSURANCE Co., (1920) 2 K. B. 25 C. A. 


Insurance — Marine—Partial loss—Unrepaired damage— 
Subsequent total loss Liability Merger. 


A ship insured by a time policy against perils of thesea 
suffered a particular average loss, part of which was repaired, 
and part, of the value of £ 1770 left unrepaired and when on a 
subsequent voyage covered by the same policy the ship was 
totally lost by war perils. At the time she wat under a Gov- 
ernment charter, by the terms of which the Government paid 
in case of her loss by war risks her value at the time of the loss. 
The Government deducted from her sound value £1770 for 
the unrepaired damage. The assured then claimed. on the 
under-writers for the repairs and. the unrepaired damage by 


ti 
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perils of the sea. The under-writers declined to pay the un- 
repaired damage of £ 1770 on the ground that it was merged 
in the total loss for which they were not liable. Held, that the 
partial loss having continued to the prejudice of the owners 
notwithstanding the subsequent total loss, there was no 
merger of the former in the latter and that the under-writers 


were liable. 


e — m 


° RITTER v. GODFREY, (1920) 2 K. B. 47 C. A. 

Practice—Costs—Discretion—Successful defendant, when de- 
prived of costs. 

In the case cf a wholly successful defendant the Judge 
must give him his costs unless there is evidence that the defen- 
dant brought about the litigation, or has done something con- 
nected with the institution or the conduct of the suit calculated 

èto occasion unnecessary litigation and expense, or has done 
some wrongful act in the course of the transaction of which 


plaintiff complains. 





KoTzias v. TYSER: (1920) 2 K. B. 69. 
International Law—Treaty of peace—When comes into force. 


In the absence of any specific statutory or contractual 
provision to the contrary, the general rule of international law 
is that as between civilized powers who have been at war, 
peace is not concluded until a treaty of peace is finally binding 
on the belligerents and that stage is not reached until ratifica- 
tions of the treaty of peace have been exchanged between them. 


——<—_* 


, COB v. KELLY, (1920) 2 K. B. 106 C.A. 

Landlord and Tenant—Holding over—Terms of new tenancy 
—Implied covenants. 

Where tenants hold over after the expiration of aterm, and 
the facts do not exclude an implied agreement to hold upon 
the terms of the old lease, then the law determines that they 
impliedly hold subject to all the covenants in the lease which 
are applicable to the new situation. A holding over with the 
consent of the landlord prima facie gives rise to a tenancy at 

= will, which by subsequent payment of rent may be converted 
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into a tenancy from year to year; or the parties may by their 
acts or by agreement convert the tenancy at will into a ten- 
ancy of a more fixed duration, as a weekly, or a monthly ora 
yearly tenancy. But in all these cases the tenant will be pre- 
sumed, in the absence of anything to the contrary, to continue 
to hold upon the terms of the old tenancy as to repairs, etc. 


a 


ATTWOOD v. LAWONT, (1920) 2 K. B. 146. 


Contract—Restraint of trade—Severability of covenants—. 
Injunction, 


‘To find out whether a covenant in restraint of trade is en- 
forceable the Court has to see if the restriction is reasonable 
—reasonable, that is, in reference to the interests of the par- 
ties concerned and reasonable in reference to the interests of 
the public, so framed and so guarded as to afford adequate 
protection to the party in whose favour it is imposed, while 
-at the same time itis in no way injurious to the public. 
Covenants of this kind are severable where the severance can 
be effected by striking out restrictions which are excessive 
with respect to area or subject matter or classes of customers, 
provided any such restriction isso expressed that it can be 
dealt with as a separate negative obligation but the Courts will 
not split up a single restriction expressed în indivisible terms. 





HARTELL v. BLACKLER, (1920) 2 K. B. 161. 


Landlord and tenant—Notice to quit—Waiver—Accept- 


ance of moneys paid under protest. : 


A lessor who had determined a tenancy by a notice to 
quit accepted money sent by the lessee as and for rent accrued 
due since the expiry of the notice. The lessor at the same 
time wrote to the lessee stating that he did not recognise the 
‘latter as tenant and that he retained the money on account of 
use and occupation but not as rent. Held, that the accept- 
ance and retention of the money operated as a waiver of the 
notice to quit and a recognition of a continuance of the 
tenancy, notwithstanding the terms of the letter of the lessor. 
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EAGLESHAW v. MCMASTER, (1920) 2 K. B. 169. 


Contract—Arbitration clause—Building contract—Condition 
precedent to right of action. 


A building contract provided that the certificate of the 
architect was a condition precedent to the contractor’s right 
of action against the employer and the architect was to be the 
sole arbitrator or umpire between the employer and the con- 
tractor and to determine any question, dispute or difference 
that might arise between them. The certificate of the 
_ architect’s decision upon such dispute or difference was to be 
binding and final between the employer and contractor and 
without further’ appeal whatsoever. The contractor sued the 
-employer for a further sum than had been certified by the 
_ architect without an application for arbitration. Held, that 
dhe plaintiff could not maintain the suit without a certificate 
‘from the architect unless improper dealing between the em- 
ployer and the architect was proved. 

N ee: 
“THE KING v. CHARLES EDWARD Woop, (1920) 2 K. 
B. 179. 

Evidence—Previous conviction—Offence later but conviction 
prior—Admissibility of evidence. | 

Where an accused person gives evidence of his own good 
character, he may be cross-examined and required to answer 
a question tending to show that he has been previously con- 
victed of an offence, notwithstanding that the other offence 
was committed subsequently to the offence for, which he is 
undergoing trial. 


p tel 


THE KING v. JAMES PAUL, (1920) 2 K. B. 183 C. A. 


- Criminal trial—Joint trial of prisoners—Evidence of one 
prisoner—Right of prosecution to cross-examine $0 as to ineri- 


“minate another. 

As soon asa prisoner goes into the, witness box asa 
witness for the defence and is sworn counsel for the prosecu- 
tion is entitled to cross-examine him, although the only state- 
ment he makes in the witness box is that he is guilty. Counsel 
for the prosecution is entitled to cross-examine a pone h 


J3 


84 THE MADRAS LAW JOURNAL. (VOL. XXXIX 


called as a witness for defence so as to incriminate a prisoner 
jomhtly charged with him. 





GOULD v. SOUTH EASTERN AND CHATHAM RAILWAY CO., 
(1920) 2 K. B. 186. 
Carrier—Liability—Defective packing—Knowledge. 
A carrier of goods is not liable for damage causgd to them 
in the course of transit, owing to insufficient packing eveneif 
the carrier was aware of their condition at time.of their receipt. 


o_o 


CARPENTER v. FINSBURY BOROUGH CounciL, (1920) 2 
K. B. 195. | 

` Local authority—Statutory duty—Negligence—Liability. 

Where an accident is alleged to have been caused by the 
insufficient light provided for a street by a local authority» 
charged with the duty of lighting, it is for the Court to deter- 
mine whether the statutory obligation of the local authority 
has been complied with. It is not enough for the local author- 
ity to escape liability to say that in their discretion they 
considered that the lighting actually provided was sufficient. 





BUTTERWORTH v. BUTTERWORTH AND EAGLEFIELD, 
(1920) P. 125. ° 

Damages—Adultery—Divorce—H usbana's claim against co- 
respondent—Measure of damages. 

In a case of adultery compensatory damages only will be 
given and exemplary or punitive damages are not permissible. 
The grounds on which damages are given are these ; first, the 
actual value of the wife to the husband ; secondly, the proper 
compensation to the husband for the injury to his feelings, the 
blow to his marital honour and the hurt to his matrimonial 
and family life. The value of the wife has two aspects: the 
pecuniary, which depends on her fortune and her ability and 
assistance in the heme or business ; and the other, the con- 
sortium aspect which depends on her character and abilities as 
wife or mother. 

The husband’s own character and conduct are, on a claim 
“for damages, as fully in issue as that of his wife. The amount 
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of compensation does not depend on the wealth of the co-re- 
spondent, but the way in which he has used his wealth in gain- 
ing his end may be relevant in the same way as his conduct 
generally. But general evidence of the co-respondent’s rank 
and fortune might be given, because to give damages which it 

is impossible for the co-respondent to pay might defeat the 
aim of giving any. 





CRAMP v. CRAMP AND FREEMAM, (1920) P. 158. 
Divorce—Condonation—F orgiveness—E ffect of. 


Condonation, as used in connection with matrimonial 
offences, is not conditional forgiveness, but a conditional re- 
instatement of the offending spouse. Condonation extin- 
guishes the right of complaint, except for subsequent acts, and 
is accompanied with an implied condition that the injury will 
“not be repeated and repetition of the injury takes away the 
condonation and operates as a revivor of former acts. A 
husband who has several relations with his wife after know- 
ledge of adultery must be conclusively presuméd to have 
condoned her offence. 





JOTTINGS AND CUTTINGS. 


The Law Society sand compulsory nembership.—Signs are 
not wanting of a revival of interest in the oft discussed 
question of compulsory membership of the Law Society. At 
the annual meeting of the Hampshire Law Society, a report 
of which will be found on another page, a letter, it will be 
observed, read was from the Law Society requesting that the 
views of the Society on this question and similar communica- 
tions have, no doubt, been addressed to all the other provincial 
societies. It is not unlikely, therefore, that the subject will be 
discussed at the provincial meeting of the Law society. to be 
held at Liverpool in October, and it will not be unfitting that 
the discussion should be resumed in that city, for, as it:.was 
pointed out by Mr. R. C. Nesbitt, in an article he contributed 
to our columns in 1915, it was at Liverpool, ina paper read 
there by Mr. Bircham in 1875, that the question was. first 
raised. “The Law Society;” said Mr, Bircham, “ will not 
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be what it ought to be until every fitly qualified member 
_of {he profession shal] have joined—it shall have entered into 
its fellowship, given it his aidand influence, and accepted its 
control, and thus does his part in regulating and helping and 
elevating the class to which he belongs.” The question. was 
again discussed at Liverpool in 1903, when Sir George Gray 
Hill urged, in his presidential address, that every solicitor ad- ° 
mitted after a date to be specified should ipso facto be a mem- 
ber of the Law Society. At neither of these meetings at 
Liverpool, however, was any resolution passed. This omission 
was repaired, at Birmingham in 1908, when it was unani- 
mously resolved to request the Council to consider the matter. 
The discussion at Birmingham showed that the Council, were 
sharply divided in opinion on the subject, and the Council, | 
when they came to consider it, resolved “that it is not 
expedient to attempt to enforce compulsory membership of® 
the Society upon present or future solicitors.” And there, with 
the Council still divided in opinion; the matter stands to-day. 
It is obvious, however, from the enquiries being addressed to 
the provincial societies, that the Council are not unconscious, 
as a whole that the past ten years and more have brought 
changes that now make it desirable that the question should be 
re-considered.—Law Journal—August 21, 1920. 


X< e 


k k 

‘The Prerogative of Mercy.—So many appeals have been 
made directly to the King to exercise the Royal Prerogative of 
mercy in connection with the case of the Lord Mayor of Cork 
that Lord Stamfordham has adopted the unusual course of 
explaining at some length, in reply to one appeal that it would 
be unconstitutional for his Majesty to exercise the prerogative 
except upon the advice of his ministers. In comparatively 
recent days the Royal Prerogative, which Professor Dicey 
defines as “the residue of discretionary or arbitrary authority 
which at- any given time is legally left in the hands of the 
Crown,’ would have been wide enough to admit of the per- 
sonal action of the Sovereign in such acase. The scene in 
which Jeanie Deans implores Queen Caroline to intercede 
with the King on behalf of Effice might easily have occur- 
red in the days of George II. Scott, however, does not 
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fail to observe the declining influence of the Crown in 
such matters, for when Jeanie Deans announces that she is 
“gaun to Lunnon to ask Effie’s life of the King and of the 
Queen ” she is told by Reuben Butler that he has read that 
“ the King of Britain does everything by means of his minis- 
ters.” Itis perfectly clear that the Royal Prerogative of mercy 
is now exercisable only on the advice of the Cabinet, or of the 
Minister within whose department the matter at issue lies. A 
modern Jeanie Deans would be referred to the Home Secre- 
tary. George IV, as Sir Henry Poland has recalled in the 
Times, made more than one endeavour to interfere personally 
with the due administration of the law, and the consistent 
failure of his efforts—well intentioned though they appear to 
have been—definitely established what is now the constitu- 
tional practice. That practice is not less beneficial for the 
Crown than for the people. The Home office is not infrequent- 
ly the target of popular clamour in connection with the carry- 
ing out of sentences. It would be unfortunate if the Crown 
became the object of this clamour.—Ibid.—September 4, 1920. 


% 
kK, 
The Study of Advocacy.—"' There is no school of Advocacy; 
there are no lectures on Advocacy,’ wrote Mr. Richard 
Harris K. C., in the, introductory chapter in his “ Hints on 
Advocacy.” That there is a keen demand among Bar students 
to acquire a knowledge of the principles of their craft is 
shown, sufficiently by the fact that his well-known work has 
recently reached a fifteenth edition. Nobody, of course, 
believes, that a mere lesson in elocution will turn a student 
into an Erskine, or that a course of lectures on the methods 
of great cross-examination will impart to him all the powers 
of a Scarlett. Something, however, they would certainly do 
to assist in equipping a young barrister for the work of the 
Courts, and more than one famous advocate has regretted 
that no attempt was made in his student days to help him to 
acquire more easily a knowledge of the art of his calling. 
Sir Edwards Clarke, for instance, writes in his autobio- 
graphy : 
“ Rhetoric is an art so valuable, indeed so essential to 
advocate who wishes to: be something more than a des 
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prattler, that one would think no pressure would be needed to 
induce the Inns of Court to teachit. But there is no 
teaching in the Inns, the Benchers, for the most part, never 
studied it themselves, and have managed to get on with it...... 
I was determined that if I failed to become a great speaker, it 
should not be from want of trying, so I embarked ona systema- 
tic course of study. Wheatly, Aristotle, Quintilian and Cicero 
(the classic authors, of course, in translation) Were my 
teachers, and I studied the speeches of great orators—especial- 
ly Erskine and Plunkett to find in them examples and illustra- 
tions of the rules laid down in the books.” 

The course of study which Sir Edward Clarke had to 
undertake alone might usefully form a part of the systematic 
training of the Inns. The editor of the latest edition of ‘Hints 
on Advocacy ” even finds it necessary to emphasise the golden 
rule of speaking slowly. “ How often” he observes, “has one seen 
counsel who, knowing all about his case, makes the common 
mistake of disregarding the fact that the jury did mot know, 
and he has proceeded to reel off his facts at the rate of 150 to 
200 words a minute, while the jury were vainly trying to 
follow him-always many sentences behind. In the Courts, no 
less than in other spheres, the simple rule holds goou: 

Learn to speak slow: all other graces 
Will follow in their proper places. 

That so elementary a rule should need to be emphasised in 
the preface to the fifteenth edition to Harris’ Hints on Ad- 
vocacy is a further proof that some kind of teaching in -the art 
of advocacy might advantageously be introduced-into the Inns 
of Court. The rules of the art will certainly not become less 
important when women barristers are addressing women jurgrs. 
—J bid.—September 4, 1920. 





CONTHMPORARY LEGAL LITERATURE. 


The Harward Law Review for March opens with a lengthy 
article on the proximate consequence of an act and sums up 
the requirements of proximity of result as follows:—(1) The 
defendant must have acted (or failed to have acted) in violation 
of a duty, (2) The force thus created must (a) have remained 
active itself or created another force which remained active 
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until it directly caused the result, or (b) have created a new 
risk of being acted upon BY the active force that caused the 
result. 

The notes to the same number consider the effect of 
bankruptcy on a right of entry for condition broken. A land- 
lord who prior to the bankruptcy of his tenant became entitled 
to terminate the lease for a default in the payment of rent and 
poyalties may do so subsequently against the latter's trustee in 
bankruptcy. Bankruptcy Courts evince at times a rather high 
handed tendency to extend the effect of bankruptcy in de- 
feating existing rights beyond that called for or authorised 
by the Bankruptcy Act. The jurisdiction they assert to 
sell free and clear of encumbrances property of the bank- 
rupt already subject to valid liens and to remit the lien hold- 
ers to a claim upon the proceeds is an example of this 
* tendency. Logically unless the Bankruptcy Act so provides 
there would seem to be no satisfactory reason why the 
rights of the landlord, an innocent third party, should be 
impaired by the bankruptcy of his tenants. If the landlord 
is already entitled as against the tenant to enter for condition 
broken the trustee should stand squarely in the tenant’s shoes. 
Apart from bankruptcy, the right of a landlord to terminate a 
lease upon breach of condition is well settled. At law the right 
may be waived by af act affirming the existence of the tenancy 
subsequent to and with knowledge of the breach as for instance 
by the acceptance of rent not yet due at the time of breach. 
Besides, equity abborring a forfeiture will enjoin the enforcement 
of the legal remedy when money damages would offer exact and 
adequate relief for the breach. Such equitable interference 
however seems to be restricted, in the absence of fraud or 
accident, to cases where the condition broken was one for the 
payment of money and where compensation for the delaying 
performance can be made by payment of interest. Accordingly 
though bankruptcy should in no wise impair the landlord’s 
right of entry, yet a bankruptcy court, because it is a court of 
equity may properly take cognisance of the abeve restrictions 
on that right, equitable as well as legal ; and bankruptcy per se 
gives to the tenant in this connection no new immunities 


whatsoever. 
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A note on the Restrictive Interpretation of Statutes consi- 
ders the advisability of departing from the words of the statute 
when it is clear what those words provide for, on the ground 
that, had the legislature adverted to the particular situation at 
issue it would not have desired the statute to be applicable to 
it. To admit such a rule, is according to the writer to enter 
on a dangerous ground. Once the jurisdiction to apply some 
other standard than that indicated by the words of the statute 
is admitted, then in a doubtful case it becomes open to ques- 
tion whether the law as written is really applicable. The 
Court’s discretion is in some measure substituted for the 
written law and there is the danger of abuse. It 1s however 
necessary here to say that under prevailing methods of draw- 
ing statutes, this sort of interpretation seems at times neces- 
sary to avoid absurd and untimely results from ill-framed 
legislation. 

Then there is a note on compensation for a ‘property 
taken for the defence of the realm. This note considers the 
decision of the Court of Appeal in De Keysers Hotel v. The 
King, (1919) 2 Ch. 197 since affirmed by the House of Lords 
in 1920 A. C. 508. The writer observes that the Court 
of Appeal have gone back upon the decision in In re 
a petition of Right,, (1915) 3 K. B. 649 and ascribes this 
result to the effect of external events on public opinion rather 
than the law itself. This later decision according to him marks 
a return to the point of view of peace time and he shows fur- 
ther that the tremendous impetus given to the power of the 
executive arm during the recent emergency is already suffering 
a check in favour of the older “ Rule of Law.” 

A note on Hired Motor Vehicles and respondeat superior 
considers a guestion which is very frequently likely to arise in 
the future. For the purpose of establishing the liability on the 
ground of respondeat superior the question is, shall the driver of 
a hired motor vehicle be deemed, during that enterprise the 
servant of the owner or the servant of the hirer ? Wheré the 
hirer obtains both car and chauffeur from the owner as in the 
case of the taxicab, the latter is liable for the negligent driving 
of the automobile ; indeed it is usually the hirer himself or 
another occupant of the car who is seeking a recovery for the 
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injuries sustained. The hirer of the taxicab is often injured in 
a cOllition due to the combined negligence of the chauffeur and 
some other party, and the cases establish that the contributory 
negligence of the taxicab driver cannot be imputed to the 
hirer, The contract of hire is of comparatively brief duration 
and the hirer exercises no substantial control over the opera- 
tion of the car. The chief difficulty is presented in those 
cases whtre vehicle and chauffeur are hired not for a brief 
frip, but upon a contract extending for a considerable 
period. In such a case the Appellate Court of the New 
York decided that the hirer was a master and hence liable. 
The question of who is the master is primarily one of fact. 
Of the many tests which have been prescribed for deter- 
mining which of two persons shall be deemed to be the master 
ata particular time it seems that the most satisfactory is 
‘whose work is being done and who during course of that 
work, has or exercises control over the doing of that work ?” 
If the hirer has virtual control, he should be deemed to be the 
principal even though the owner or general employer engages 
and pays the chauffeur. A transfer of control should ipso facto 
effect a transfer of responsibility. In such cases it would be 
safe to allege the cause of action in the alternative against the 
owner or the hirer and submit it to the decision to the Court. 


The Yale Law Journal for February, 1920 has a comment 
on the question when silence gives conseot. In general the 
Courts have held that the maxim “ silence gives consent” is not 
a part of the law of contract. It has been held that silence will 
not operate as the acceptance of an offer even though the 
offeror expressly states that it shall so operate. See Felthouse v. 
Biadley, 11 C. B. N. S. 868. The writer concludes, after criti- 
cising a Tennessee case, that if the plaintiff should establish 
that the two parties had previously acted as if silence were an 
acceptance and had always sent a notice in case of rejection, 
or if he should establish that such was the general custom of 
businessmen in the community, the Court would be justified 
in holding that a contract was made. In the absence of such a 
showing, silence alone is hardly sufficient evidence of the 
offeree’s actual assent and there is hardly sufficient reason to 
hold him bound by estoppel. 

J 4 
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The Yale Law Journal for March 1920 has a comment of 
the subject of “last clear chance and contributory negligence”. 
This note considers the decision of the Court of appeal in 
Ellerman Line Lid., v. H. and C. Grayson Lid., (1919) 2 K. B. 
D914. (since, seme by the House of Lords in ‘Law Reports 
(1920) A. C. 466.) The writer thinks that the judge below and the 
dissenting judges of the Court of appeal appear to have reach- 
ed a more satisfactory conclusion of fact than did thémajority 
of the Court of appeal. The decision of the majority serves tô 
emphasize the inadequacy of the statement of the rule contain- 
ed in Lord Penzance’s famous opinion in Radly v. London and 
North Western Railway Company, that though a plaintiff may 
have been guilty of negligence and although that negligence 
may in fact have coutributed to the accident which ‘is the 
subject of the action yet if the defendant could ‘in’ the result 
by the exercise of ordinary care and diligence have avoided the 
mischief which happened, ‘the plaintiff's negligence will ‘riot 
excuse him. This statement according to the writer glosses 
over the requirement that the defendant, and the defendant 
only must have had the last clear chance to entitle the plaintiff 
to recover. This requirement is strongly insisted upon by 
Salmond and Pollock and quite properly. A failure to observe 
this stringent requirement has according to him, ee led 
the Court into error in the case. 

The Medico Legal Journal for ana and Baka has 
a short editorial strongly advocating the abolition of capital 
punishment. 

The Yale Law Journal for May has an article on “ Real 
Evidence” by Mr. Sidney L. Phipson, where he considers the 
various meanings and views held by authorities on the law of 
evidence on “‘ Real evidence” and asks whether in view of all 
this ambiguity misinterpretation and confusion the phrase 
Real Evidence is worth preserving, He then continues and 
concludes as follows :— 

“In view, then, of all this avibigdie misinterpretation, 
and confusion, is the phrase “Real Evidence” worth preser- 
ving? It is never used in practice. Forensically, material objects 
are either referred to by name, or under the general head of 
circumstantial evidence. But in text-books, which: have to 
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deal with classification, its adoption may, perhaps, in default 
ofa better term, be defended. If so, which of its meanings 
should be retained ? It seems advisable to rule out both 
Bentham’s and Best’s “any object belonging to the class of 
things,” and Gulson’s mere “ perception by the tribunal,” and 
to adhere to the more usual definition “Material objects, other 
than documents, produced for the inspection of the Court.” 


° With regard to Bentham’s general divisions “ Immediate 
and Reported,” Gulson’s alternative of ‘ Real and Oral ” is, 
as we have seen, unsatisfactory. But if any change is desired, 
it might perhaps take the form of substituting for the term 
“ Immediate’, which Bentham applies sometimes to the ‘Court 
and sometimes to the witness, that of ‘‘ Produce,” which is in 
common use and unambiguous, and would emphasize the 

e point that evidence 1 is furnished by the parties and not by the 
tribunal.” 


-ae — p 


BOOK REVIEWS. 


PROVINCIAL INSOLVENCY ACT 1920 WiTH COMPLETE 
COMMENTARIES AND FORMS ae Ghosh Masieri Law House, 
Calcutta. Rs. 4. 

The enactment ef the Provincial Insolvency Act of 1920 
will give rise to a number of commentarises on the Act as 
many of its provisions will frequently come before the Court 
for interpretation and construction. We are now in receipt 
of Mr. Ghosh’s handy volume which gives the statements of 
objects and reasons in the Council, the speech and the notes 
onethe clauses of the bill ; then follow the commentaries 
on the Act and towards the end of the book are given 
the forms of the petitions and pleadings prepared by the 
author for use under the Act. We would draw particular at- 
tention to this last feature of the work as itis likely to 
be very useful for practitioners especially in the muffussil. 
The book also gives the Provincial Insolvency rules of 
Madras, Calcutta and Agra in force under Act III of 
1907. We believe that this volume will be found useful 
both by the Bench and the Bar. 
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HANDBOOK OF CRIMINAL CASEs, 1915-18, COMPILED by 
L. Na Ganatra Raj Kot. ; 


There are some practitioners in this country whose. 
practice is purely restricted to the Criminal side. They will 
find'this publication of great ‘use as it contains a verbatim 
reprint of all Criminal cases reported in the four series of 
indian Law: Reports, Calcutta, Madras, Bombay and Allahabad 
between the years 1915 and 1918. This book also gives as 
index of all those cases and a digest of them. The usefulness 
of the work might have been enhanced if the cases reported in 
the unauthorised reports were also given. Even as it is we 
think this. publication will be of use to the practitioners and 
the maygistracy. 


REPORT OF THE MADRAS LAWYERS CONFERENCE, 1920. 
Rs. 2. 


We have received from the Secretaries to the Madras 
Lawyers’ Conference a copy of the Report of the Conference 
held. in January last. Besides the introductory report by the 
Secretaries, it contains a full account of the proceedings of 
the Conference and the rules and : resolutions passed _ therein. 
Several papers presented to or read at the Conference are 
printed as Appendices. The. first, Conference seems to have 
been marked by undoubted enthusiasm and interest but we 
must look to the coming years | to see how far the organisation 
thus created proves to be a living and working institution. 


The Madras Law J ournal. 
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i INAMS: WHAT THEY COMPRISE. 


[AMRIT VAMAN v. HARI GOVIND, I. L. R. 44 B. 287, 
GADADHARDAS v. SURYANARAYANA, 38 M. L, J. 342.] 


The rule that an Inam is ordinarily an alienation only of 
the Revenue and not of the soilhas long been in vogue in 
Bombay as. well asin Madras. .What exactly. is the effect on 
ethis view of the recent pronouncements of the Privy Council in 
Suryanarayana v. Potannaland Venkatasastrulu. v. Seetha- 
ramudu,2is by no means clear. In Gadadhardas v. Surya- 
narayana. 3 Wallis, C. J., and Sadasivier J. understood these 
decisions as laying down a ‘presumption that the grant was a 
grant of the proprietary right in the land including the kudi- 
waram as well as the Melwarum interest’; but ‘other (unreport- 
ed} decisions seem to have taken a different view. In Bombay, 
Hayward J. understands the Privy Council decisions as only 
holding that there is ‘no a priori presumption’ that such grants 
are limited to the Royal share of the revenue. (Amrit Vaman 
v. Hari Govind, * but Shah, J., is inclined to think that the 
Privy Council decisions are not irreconcilable with the Bom- 
bay decisions even in so far as’they have held that in the ab- 
sence of any words indicating a grant of the soil an Inam 
must be taken to be a grant of the royal share of the revenue 
only. 


_ The reported decisions disclose two aspects of the rule, 
viz, (1) asarule of construction, where the grant itself is forth- 
coming and (2) asa presumption (whether we call it one of 
fact or of law) in the absence of any document evidencing the 
grant. The basis, of the rule in either aspect has not been 








1, (1918) I. D. R. 41 M. 1022, 2. (1919) I. TL. R. 48 M. 166. 
8. (1919) 88 M. L. J. 849, 4. (1919) I, L., R. 44 B, 287, 
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stated with any degree of precision or uniformity in the earlier 
casęs. In Amrit Vaman’s Case, Shah J., would have it that so 
far as the Bombay Presidency is concerned, the piesumption 
limiting the grant to the revenue has been made, not because 
the courts have felt any doubt -as to the power of the rulers 
to make a complete grant of the land, but because the 
grants by ‘the crown must be’ construed strictly so that 
nothing more may be deemed to have been “conveyed 
than what appears clearly from the words of the grant 
and because suitable words are generally used when a 
complete grant of the soil is intended.’ If this were the reason, 
we doubt if even that would suffice to justify the application of 
the presumption to cases where no grant is forthcoming; but 
with all respect, we must take leave to observe thatin the 
earliest case (to which all the later decisions refer back as 
authority for this position) the statement of Westropp, C. Je 
on the point is based, not on any legal reasoning, but on the 
authority of Historians and administrators like Elphinstone. 
See Krishna Rao v. Ranga Rao 1 In Ramachandra v. Venkata 
Rao 2 Melville, J., supports this view in respect of Saranjams 
or Jaghirs by the authority of Colonel Etheridge, Professor 
Wilson, Mr. Steeleand Mr. Baillie. In Raghojirao v. Lakshman- 
rao 8 the Judicial Committee unhesitatingly-assume that a 
Jaghir (or Saranjan) ‘implied no grant of the soil but a personal 
grant only of the revenue.’ It is only in Waman Janardhan 
v. Collector of Thana’ that the Court seems to have pressed into 
service the rule of English Law that a grant from the Crown 
must be construed strictly against the grantee and that nothing 
will pass under it but by clear and express words. 


Even taking the rule in this form, it is by no means clear why 
when a grant contains no indication limiting it to the revenue, it 
should be construed in that manner. As observed by the Judicial 
Committee in Lord v. The Commissioners of Sydney, 5 ‘upon a 
question of the meaning of words, the same rules of common 
, sense and Justice must apply whether the subject matter of 





1, (1887) 4 Bom. A.O. R. A.0.J.1. 2. (1882) I. L. R, 6 B. 599, 
8. (1912) I. L. R. 36 B. 639. 4. (1869) 6 Bom. H,O R. A.O. J. 191 
5. (1859) 12 Moo, P, 0, 497. 
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construction bea grant from the Crown or from a subject.’ 
If the grant purports to be of a village, there is no prima facie 
reason for cunstruing the words ‘ village’ as referring only to 
the royal revenue therefrom, even in a case where the state is 
in a position to grant the soil as well. If one is to be guided by 
English analogy, there may be some justification for restricting 
the grant to the Kudivaram interest in such a case and ex- 
cluding tht State’s share, for the latter in a manner corres- 
ponds to the prerogative rights of the Crown and it is these 
that are particularly the objects of exclusion under the rule of 
strict construction. Looking at the matter from the point of 
view of the probable intention of the grantor, it seems scarcely 
reasonable to assume that when the state grants a village to a 
subject, it meant to put him in the place of the state for pur- 
poses of revenue collection and ‘place’ itself in the position of 
“a subject as the ‘proprietor of the soil. Such a theory is, 
furthér, scarcely reconcilable with the view affirmed in more 
than one Bombay decision that as regards waste lands in the 
village, the Inamdar may by himself cultivating them become 
the indefeasible holder thereof. See Balvant Ramchandra v. 
Secretary of State. 1 ‘To maintain that even then he is not the 
owner of the soil seems to us, with all respect, to insist on a very 
unsubstantial distinction.’ Where at the time of the grant itself 
the land is occupied by strangers, the right of the grantee will 
be restricted to the revenue, not by any presumption or rule of 
construction, but by the simple fact that the state might not 
` have had the power or could not have intended to affect exist- 
ing rights (cf.: the preamble to Madras Act 8 of 1869). But even 
in such a case, the decision in Balvan: .Ramachandra’s case 
put» the Inamdar in practically the same position as the 
proprietor of the soil should it by any subsequent events happen 
that the rights of the original occupants cease. The reasoning 
of Melville, J., in Vaman Janardhan’s case rests to a considerable 
extent on the terms of the grant in the particular case and the 
other portions of the judgment. are directed more toa discus- 
sion of the uncertainty. of the inamdar’s title under native rule 
than to a determination of the extent of his right. 


1. (1908) I. L. R. 32 B, 432-and (1905) I. D. R. 29 B, 480, 
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A stronger argument in support of the restrictive construc- 
tion may be derived from the ascertained practice of the 
Mahratta rulers that, when intending to grant aright to the 
soil itself, they generally employed words of almost technical 
import such as ‘Jala’ Tharu, Pashana, etc., so that, in any 
particular case, the absence of such words from the grant may 
well be held to justify the inference that the ownership of the 
soil was not intended to pass. This appears to be the basis of 
Justice Hayward’s decision in Amrit Vaman’s Case; but “as 
pointed out above in another connection, it will not support any 
rule of presumption in cases where no grant is in evidence. It 
is however difficult to follow the statement of Melville, J. in 
Ramachandra v. Venkata Rao 1 that ‘the circumstance that 
grants of this kind (Jagir, Saranjans etc.,) were ordinarily of a 
temporary nature raises a presumption even stronger than 
that which exists in regard to inams generally, that the 
grants were ordinarily grants of the land revenue and not of 
the soil’; nor do we see any justification in the reason of the 
thing for the distinction drawn by Justice Shah in respect of 
the present question between vatans on the one hand and 
Saranjans and other inams on the other. The temporary or 
personal character of a Jaghir may (as held by the Privy 
Council in Raghojirao’s Case) justify the inference of imparti- 


bility or nonheritability or inalienability, but that is a different 
matter. 


In Madras too, we are not aware of any discussion as to 
the basis of the restrictive rule in the early cases. But the 
presumption has probably come into vogue on the authority of 
administrators like Sir thomas Munro. At the time of Reg. 
31 of 1802 the state seems to have concerned itself more “with 
claims to hold lands exempt from revenue, że., alienations of 
revenue in favour of the occupants of the land, than with the 
claims of assignees of revenue to collect it from the occupants. 
Even in Reg. 6 of 1831, the preamble does not indicate that 
the emoluments of village officers were, at that time, regarded 
as consisting, generally, of revenue assignment only, but, Reg. 
4 of 1831 shows the consciousness at the time that, in certain 
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cases, persons had been rewarded by grants of land revenue 
(This would correspond to Jaghirs). Later on, when, all 
varieties of benefactions from the state came to be dealt with 
under the general heading of ‘Inams’ the characteristics of 
some varieties probably came to be regarded as general 
characteristics. Even the proceedings of the Inam Com- 
mission in this presidency do not always seem to have kept 
Clearly ir view the distinction between grants of the soil and 
grants of the revenue only. 


The preamble to Act 4 of 1862 refers to grants of land 
revenue because it deals with cases falling under Regulation 
IV of 1831 and connected enactments but it draws no distinc- 
tion between the one class of inams and the other. Nor is 
such a distinction made in Act 4 of 1866 dealing with inams 
falling under Regulation VI of 1831. In the ‘preamble to Act 
8 of 1869 the distinction is taken note of belween inamdars 
possessing the proprietary right in the soil and those who may 
be only entitled to the right of receiving the rent or tax 
payable to the Government in respect of the inam lands. But 
the enacting clause is framed in the negative so as only to 
save the rights, if any, of the holders or occupiers of lands. It 
is difficult to find in any of these enactments any recognition 
of or support for the view that an inam is prima facie, an 
assignment of the revenue only. By 1895, however, this 
theory seems to have been well established here, and in the 
Hereditary Village Officers’ Act of 1895 we find a provision (in 
S. 13) laying down a presumption restricting service inams to 
assignments of revenue. In some of the later cases, the rule 
has been sought to be supported on the ground that, prima 
Jace, the state is entitled only to the land revenue and, 
therefore, this is what must be presumed to have passed 
under the grant. But, in .respect of unoccupied lands there 
can be no such presumption and the question has, there- 
fore, sometimes resolved itself into one: of onus of proof 
as to whether the lands were, at the time of the grant, 
occupied or not. In Upadrasata Venkata Sastrulu v. Div; 
Sitaramudu 1 Sadasiva Iyer, ]., went further and held that, 








1, (1914) I. D, R. 38 M. 891, 
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if at the time of the grant of a village, portions of it are 
occupied and other portions unoccupied, the presumption even 
in respect of the unoccupied portion must be that the melwaram 
alone was intended to be granted. An inference in favour of 
a restricted interest has, sometimes, been drawn from the posi- 
tion of the grantee, as for instance, when he is a Brahmin or a 
non-resident landlord. This circumstance, it is said, indicates 
that the grantee could not have been expected to cultfvate the 
lands and, therefore, the lands themselves are not likely to have 
been granted. 

. In recent years, the question of the nature of Inam grants 
has come into special prominence in this Presidency in connec- 
tion with suits in ejectment by inamdars against the cultivating 
tenants. Prior to the enactment of the Madras Estates Land 
Act, the point for consideration in such suits was whether the 
‘presumption in favour of occupancy rights recognized in the 
case of Zemindari tenants should be extended to tenants in 
Inam villages also ; but the inclination of our Courts was 
against the extension. (See Marapur Tharalu v. Neelkanta 1). 
The.right to eject (in the absence of proof of occupancy rights) 
rested accordingly on proof by the Inamdar of the origin or 
terms of the tenancy (cf Venkatacharlu v. Kandappa 2 Veeran 
Ambalam v. Annasami ® Under the Act, the first question is 
whether the ‘inam’ is an ‘Estate’ or not. If it is, the forum is 
necessarily changed and the statutory declaration of occupancy 
rights (in S. 6) will apply as-regards all ‘ryoti’ lands. Hence, 
the discussion in recent cases has turned on the definition in cl. 
(d) of S. 3 (2) of the Act. Itisin the application of the first 
part of this definition that Courts have relied on the presump- 
tion that an inam is prima facie, a grant of the land revenue 
alone. Some discussion has also taken place as to the onus 
of proving the other requirement of the definition, viz., that 
the grantee did not, at the date of the grant, own the kudi- 
varam in the lands. See Jagannathacharyulu v. Kutumbara- 
yudu, * and the cases there cited. And in this connection 
also it has been suggested that the circumstance of the grantee 
being a Brahmin ora non-resident may justify an inference 


1. (1907) I. L. R. 30 M. 502, 2. (1891) I. D. R. 15 M. 95. 
3. (1911) 21M L.J. 845. 4. (1914) 27 M, L. J, 288. 
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against his ownership of the kudivaram at the time. See the 
case last cited; also Venkatanarasimha v. Subba Reddi. L A 
further question of onus of proof has arisen, as already stated, 
in the attempt to decide whether, at the time of the inam 
grant, the lands were waste or occupied. And more than one 
decision threw upon the inamdar the onus of proving that 
they were waste, because it was he who thereby sought to dis- 
place theepresumption that the revenue alone was granted. 


Judging from the report of the arguments, most of the 
points and considerations above'adverted to seem to have 
been brought to the notice of their Lordships of the Privy 
Council in the two recent cases. One: thing is clear, that their 
Lordships negative the supposed presumption of law that an 
inam grant ofa village is, prima facie, a grant of the mel- 
varam only. The circumstance that the grantee was a Brahmin 

eor that he only recently came and settled in the village does 
not seem to have weighed much with their Lordships, 
While laying down that ‘ each case must be considered on its 
own facts’ their Lordships are prepared to infer a grant of 
both warams from circumstances which, in the opinion of the 
High Court, did not suffice to warrant such an inference. A 
description in the Inam Register that the whole village had 
been granted in inam and the absence of any assertion or 
recognition ofa claim by other persons toa right of perma- 
nent occupancy are taken by the Judicial Committee to be 
strong evidence that the grant was of the whole interest. An 
Observation at the bottom of p. 1020 in the 41 Madras series 
would also seem to suggest that itis for the person seeking 
to restrict the nature of the inam to prove “ that at the date of 
theegrant there were any tenants in the village holding lands 
with any rights of occupancy by custom or otherwise.” This 
leaves some room for doubt as to whether, in their Lordships’ 
opinion, the mere fact of the lands being under cultivation at 
the time of the grant would of itself suffice to restrict the 
inam to the melvaram. But, whatever protection may have 
to be afforded to the cultivators, whether permanent or other- 
wise, the tenor of the judgments clearly negatives all basis for 
a A E NG 





3. (1912) 34 M. L. J. 655, 
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presuming a reservation of the kudivaram ‘interest in favour of 
the Crown. As observed in Lord v. Commissioners of Sydney, } - 
where ‘ the Crown had the power of granting it, no reason can 
be assigned why it should have reserved what might be useful 
to the grantee and could scarcely have been contemplated as 
of any probable use to the Crown, and this too, where it was 
the manifest and avowed policy to encourage settlement and 
the cultivation of land by grants.’ ih 


It seems therefore, fair to infer from the recent decisions 
that, in the absence of special circumstances, the ordinary rule 
must be applied even as between the State and the inamdar 
and the latter presumed to have got whatever the former could 
have granted. And in this connection their Lordships’ opin- 
ion is clear that there is no reason for assuming a priori that 
the State in India could only grant the melwaram. If this be 
correct, the onus of establishing the requirements of the first ° 
part of the definition in cl. (d), viz., that the land revenue alone 
has been granted in inam would also fall on the tenant. Where 
the first or the second requisite of the definition is not esta- 
blished, the application of the Act will, of course, be excluded 
and the Court will have to fall back upon the rule in Venkata- 
charlu v. Kandappa. 2 





SUMMARY OF ENGLISH CASES. 
H. AND C. Grayson, LTD., v. ELLERMAN LINE, LTD., 
1920 A. C. 466. 

Negligence—Contributory negligence-—-Ship repairers—Fire 
on ship. 

The repairers of a ship entrusted by the Admiralty with 
the duty of fitting ships with apparatus for protection against 
mines are liable in damages to the ship owners for loss of the 
ship and her cargo arising from fire caused by their negligence. 
The fact that the ship owners had left exposed an inflamable 
cargo of jute did not amount to contributory negligence on 
their part. The repairers professed to be experts and were 
dominii negotii and it was their duty to guard against fire by 
taking the necessary precautions. 

J, (1869) 12 Moo. P. O. 497, 2. (1891) LL, R. 15 M95, 
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DIRECTOR OF PUBLIC PROSECUTIONS v. BEARD, (1920) 


A. C. 479. j 
Criminal Law—Drunkenness—Exemption from Criminal 
liability. 


1. Insanity, whether produced by drunkenness or other- 
wise is a defence to the crime charged. The law takes no 
note of the cause of insanity. 

A Obiter : Insanity, even though temporary, is an answer to 
the charge. 

2. Evidence of drunkenness which renders the accused 
incapable of forming the specific intent essential to constitute 
the crime should be taken into consideration with the other 
facts.proved in order to determine whether or not he had this 
intent. If he was so drunk that he was incapable of forming 
the intent required he could not be convicted of a crime which 
was committed only if the intent was proved. 

3. Evidence of drunkenness falling short of a proved 
incapacity in the accused to form the intent necessary to con- 
stitute the crime, and merely establishing that his mind was 
affected by drink so that he more readily gave way to some 
violent passion, does not rebut the presumption that a man 
intends the natural consequence of his acts. 

ATTORNEY-GENERAL v. DE KEYSERS HOTEL, LIMITED, 
(1920) A. C. 508. $ 

Crown—Prerogative—Defence of the realm—Temporary 
acquisition of property of subject—Liability to pay compensation 
—Use and occupation—Implied contract—Interpretation of 
statute. 

Neither under the prerogative nor under any statute has 
the Crown a right to take possession of the lands or buildings 
of a subject for administrative purposes in connection with the 
defence of the realm without paying compensation. 

The powers which the executive exercises without Parlia- 
mentary authority are comprised under the comprehensive 
term of Prerogative. Where, however, Parliament has in- 
tervened and provided by statute for powers, previously within 
the Prerogative, being exercised in a particular manner and 


J2 


i 
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subject to the limitations and provisions contained in the 
statfites, they can only be so exercised. The Royal Prerogative 
is to that extent abridged. | | 

Per Lord Atkinson. In order to recover in the ordinary 
action for use and occupation, the plaintiff must prove the 
existence, of an agreement, express, or implied, between him 
and the defendant, to the effect that the latter shall at least be 
the tenant at will of the former of the lands or ” premisgs 
occupied and shall pay for that occupation. 

Per Lord Parmoor. Unless no other interpretation | 15 
possible, justice requires that statutes should not be construed 
to enable the land of a particular individual to be confiscated 
for the benefit of another or the public, without payment of 
compensation. ; 


[ag Ng anan 


O'ROURKE v. DARBISHIRE AND OTHERS, (1920) A. C. š 
58l. 

Practice—Discovery of documents—Professional privilege— 
Solicitor trustee acting for himself and co-trustees—Allegations of 
fraud—Sufficiency of affidavit. 

Trustees are entitled to consult a solicitor with reference 
to the affairs of the trust and the communications between 
them and their lega! adviser are privileged if for the purpose of 
obtaining legal advice. The professional privilege as a ground 
for resisting production of documents is not displaced by the 
fact that the solicitor consulted is himself a trustee and is 
acting as professional adviser to himself and his co-trustees. 

Professional privilege does not attach to communications 
made by or to a solicitor for the purpose of carrying out a 
fraud ; but in order to displace the privilege on this ground, a 
mere allegation of fraud in a pleading is not sufficient; a prima 
facie case of fraud must be made out in fact. 

Privilege claimed by a party on the ground that the docu- 
ments relate exclusively to his own case is not limited to 
documents admissible in evidence in support of his case. 


The fact thata party claiming privilege fora mass of docu- 
ments is shown to have misapprehended the effect of one of 


the documents is not of itself a sufficient reason for . refusing 


PART xvi] THE MADRAS LAW JOURNAL. 105 
protection to all the other documents included in the same 


_ head of claim on the footing that the affidavit of documents is 
untrustworthy. 


— e 


ISABELLA TAYLOR v. DAVIES AND OTHERS: (1920. A. C. 
636.) 
Limitation—Trustee—Resulting trust-Trustee Act 1888. S. 8. 


Apart from statutes, the possession of an express trustee 
was treated by the Courts as the possession of his cestui que 
trustent, and time did not run in his favour against them. This 
disability applied, not only toa trustee named in the instru- 
ment of trust, but to a person who, though not so named, had 
assumed the position of a trustee for others or had taken pos- 
session or control of property on their bebalf. These latter 
persons, though not originally trustees, had taken upon 
themselves the custody and administration of property on 
behalf of others; and though sometimes referred to as con- 
structive trustees, they were in fact, actual trustees, though not 
so named. They were like express trustees disabled from 


taking advantage of the time bar. 


The position however of a constructive trustee in the 
usual sense of the words, that isto say, of a person who, though 
he had taken possession in his own right, was liable to be 
declared a trustee in a court of equity was widely different, and 
it had long been settled that time ran in his favour from the 
moment of his so taking possession. 


— ———— 


e UNION STEAMSHIP COMPANY OF NEW ZEALAND, LTD., v. 
Mary ROBIN : 1920 A. C, 654. 

Interpretation of Statute—A mending Act—Omisston of nega- 
tive provision. ; 

The mere omission in a later statute of a negative provie 
sion contained in an earlier one cannot by itself have the 
result of a substantive affirmation. Itis necessary to see how 
the law would have stood without the original proviso and the 
terms in which the repealed sections are re-enacted, 
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QUEBEC RAILWAY, LIGHT, HEAT AND POWER COMPANY 
LTD.,.v. VANDRY AND OTHERS: 1920 A. C. 662. 


Tori—Statutory body—Ezecution of works—Damage toin- 
dividuals. 


Powers given by statutes to local bodies to construct or 
execute works are not in themselves charters to commit torts 
and to damage third persons at large. But that which is 
necessarily incidental to the exercise of the statutory authority 
is held to have been authorised by implication, and therefore 
it is not the foundation of a cause of action in favour of stran- 
gers, since otherwise the application of the general law would 
defeat the purpose of the enactment. The Legislature which 
could have excepted the application of the general law in ex- 
press terms, must.be deemed to have done so by implication in 
such cases. 


Held, that an electric company authorised to carry electri- 
city through a public street was liable for the injury caused 
to owners of houses by the escape of electricity from the wires 
since the company had failed to establish that they could not 
have prevented the escape of the electric current. The com- 
pany’s statutory powerg afforded no defence, since the escape 
of the current was not necessarily incident to the exercise of 
their powers. 


= Naam—— 


COMMISSIONERS OF TAXATION. v. ENGLISH, SCOTTISH 
AND AUSTRALIAN BANK, LIMITED. 1920 A. C. 683. 


Bills of Exchange Act 1882, S. 82 Customer who is. 


The word ‘customer’ in S. 82 of the Bills of Pe 
change Act 1882 signifies a relationship in which duration is 
not of the essence. A person whose money has been accepted 
by a bank on the footing that they undertake to honour 
cheques up to the amount standing to his credit is a custome? 


of the bank irrespective of whether his connection is of short 
or long standing. 


The question whether a banker acts with negligence in 


collecting a cheque is one of fact. The standard. of care 
required is that derived from the practice of bankers. 
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McCAWLEY v. THE KING: 1920 A. C. 691. 


Constitutional Law — Australia —Power of legislature — 
Appointment of Judge for a ale Nave eee Laws 
Validity Act, 1865 S. 5. 


The Legislature of Queensland has power, by ordinary 
enactment passed by both houses and assented to by the 
Governor in the name of the Crown, to alter the constitution 
of Queensland, including the judicial institutions of the state, 
. and the tenure of the Judges. The power to alter the consti- 
tution by ordinary law exists both in virtue of the Colonial 
Laws Validity Act, 1865, S. 5 and (b) independently of that 
Act, in virtue of Cl. 22 of the Order in Council of June 6, 
1859, and Ss. 2 and 9 on the Constitution Act of 1867. 


Constitutions the terms of which may be modified or re- 
pealed with no other formality than is necessary in the case of 
other legislation are known as “controlled ” constitution, con- 
stitutions which can only be altered with some special forma- 
lity, and in some cases by a specially convened assembly, are 
“uncontrolled” constitutions. 





THE ORTERIC: 1920 A.C. 724. 
Prize—Condemnation—Release—Tiile to goods. 


Goods which at the date of their seizure in prize are not 
enemy property cannot be condemned as enemy goods. But 
a claimant to obtain the release of the goods to himself has 
to prove that the goods were his when seized, and that he is 
still the person who, so to speak, can give a good discharge for 
them if the Court decrees their release to him. 


— 
——_—— 


Li Hone Mi v. ATTORNEY-GENERAL FOR HONGKONG: 
(1920 A. C. 735.) 

Constitutional Law—British Subject—Hongkong—De porta- 
tion of—Grounds for. 

Under letters patent the Crown has conferred on the 
Governor of Hongkong power, with-the consent of his Legis- 
lative Council to make laws for the peace, order and good 
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Government of the Colony. The Government of the Colony 
can therefore legislate freely, even to the extent of altering the 
common law of England and such statutes of the Imperial 
Parliament as have not been made applicable to the Colony by 
express words or necessary intendment. The Deportation 
Ordinance of Hongkong is not ultra vires, but betore a deporta- 
tion is made there must bea charge of a specific offence of 
misconduct upon some particular occasion against “the person 
deported. 


—— Was sar 


THE OSCAR II: (1920 A. C. 748.) 
Prize—Capture at sea—Damage to goods—Ltability for loss. 


Captures at sea in time of war are made under the 
authority of the Crown in the exercise of its belligerent rights. 
In the regular course those who effect the capture must hold 
the Sovereign’s commission, though a capture made without it 
may be afterwards ratified and adopted by the Crown. Subject 
to condemnation prize, the capture is for the benefit of the 
Crown, and it is by the Crown's bounty that the actual captors 
participate in the fruits of the prize. On the other hand, the 
obligation is unquestioned to bring the prize in for condemna- 
tion and, pending its delivery into the custody of a Court of 
Prize, to safeguard it from avoidable injury or loss. This 
` obligation is for the benefit of the parties interested, to whom 
the property may be released by the Court if grounds of 
condemnation fail. These belligerent rights and these obliga- 
tions towards neutrals are correlative and ought to correspond. 





TETLO v, ORELA. (1920 2 Ch. 24.) 


Practice—Substitution of parties—Action commenced in the 
name of a dead person—Rules of the supreme Court O. 16, Rr. 
2 and 1l. 

Where an action is commenced in the name ofa dead 
man his representative cannot be substituted as plaintiff. 

O. 16, R. 2 of the Supreme Court Rules only means that, 
where an action has been commenced between two living 
parties by a living plaintiff, and the living plaintiff afterwards 
turns out to be the wrong person an application may be made 
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to the Court, and the Court can substitute another person for 
the living plaintiff or -may add another person as co-plainjiff 
as the case may be. But it does not justify the Court in 
creating a plaintiff in an action for the first time. 


ý Bima nan 


WILSON AND SCOTTISH INSURANCE CORPORATION, in Te. 
(1920 2 Ch. 28.) 
© 


e Insurance—Fire—Renewal of policy—Implied conditions. 


The renewal of a fire policy is impliedly made on the basis 
that the statements in the original proposal are still accurate. 





MORYOSEPH v. MORYOSEPH: (1920 2 Ch, 33.) 


Where real property is given absolutely in the frst 
jnstance so as to segregate it from the estate of the testator, 
and then this absolute giftis modified by the settlement of 
the property upon trusts, then tothe extent to which those 
limiting trusts are not exhaustive the original absolute gift 
prevails. 


JONES. v. Evans: 1920 (2 Ch. 59.) 


Will—Bequest to charity—Missionary purposes—Admission 


of evidence. 


Wie a testator bequeathed funds to G for “ missionary 
purposes” evidence is admissible to show that the testatrix 
and G had often met at conferences of christian workers and 
discussed religious subjects and that she had sent him 
considerable sums of money to aid him in his work as pastor 
‘of aeChurch belonging to a body created solely for evangelistic 
purposes. Having regard to that evidence the court held the 
gift was not void for uncertainty but was a good charitable 


gift. 





HODGES v. WEBB. 1920 (2 Ch. 70.) 


In the absence of conspiracy or unlawful combination, a 
firm or even emphatic statement by one person that unless the 
person whom he is addressing consents to the adoption of a 
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particular course which he can lawfully take, the speaker will 
do, that which he is lawfully entitled to do, is nota threat for 
which the speaker can be held liable at law. | 
” Cases discussed. 
PUBLIC WORKS COMMISSIONERS v. PONTYPRIDD MASONIC 
HALL COMPANY. (19202 K. B. 233.) 


Crown—Statute of limitations—Incorporated body. x 


If persons, whether incorporated or not, are in fact acting 
in any particular matter as agents of the Crown, they are to be 
treated in law as such agents though they possess a statutory 
right to bring the action in their own name. The Statute of 
Limitations does not therefore apply to them. 


m ngetara KA 


REDMOND v. DAINTON (1920 2K. B. 256.) 


, a a a e 
Lease Covznant to repair destruction by king’s enemies. 


Where a lease of a dwelling house contains a covenant by 
the lessee to substantially repair and maintain the dwelling 
house at all times during the term, the lessee is liable to repair 
the damage caused to the house by a bomb discharged from an 
enemy aeroplane. 


el se 


RALLI BROTHERS. v. COMPANIA NAVIERA SOTA Y AZNAR. 
(1920) (2). K. B. 2S7. 

Contract—Conflict of laws—Performance of part of the con- 
tract in a foreign country—lIllegality. 

When a contract is made in one country and is to be per- 
formed either wholly or partially in another, then the proper 
law of the contract, especially as to the mode of performance, 
may be presumed to be the law of the country where the “ per- 
formance is to take place. A contract is in general, invalid in 
so far as the performance of -itis unlawful by the law of the 
country where the contract is to be performed. 

Per Scrution, L. J. Where a contract requires an act to be 
done in a foreign country, it is, in the absence of very special 
circumstances, an implied term of the continuing validity of 
such a provision that the act to be done in the foreign country 
shall not be illegal by the law of that country. 
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The law as laid down in Pavadin. v. Jane, Aleyn. 26 that 
illegality by foreign law is only an impossibility in fact, 
which the parties must expressly provide against by their 
contract if they want to escape liability, has been modified by 
recent decisions, e.g. 1919 A. C. 119 and 1918 1. K. B. 540 and 
b 46. 





REM. v GOVERNOR OF WoRMWOOD ScRUBBS PRISON: 
(1920.) 2. K. B. 305] | 

Defence of the Realm Regulations—Suspension of trial by 
jury—Proclamation—Validity of. 

By section 1 of the Defence of the Realm (Consolidation) 
Act 1914, power was given to His Majesty in Council “ during 
the continuance of the present war to issue regulations. 

- «for securing the public safety and the defence of the 
’ realm”. 

Held, that the regulations thereby authorized were not 
limited to regulations for the protection of the country against 
foreign enemies, but included regulations designed for the 
prevention of internal disorder and.rebellion. 


So long as the war continues, acts of rebellion which are 
in effect military operations ‘against the executive power, 


must be acts which have the effect of weakening the forces 
which the country can oppose to the enemy, and as such must 
be acts endangering the public safety and the defence of the 
realm. | 


—_— —- 


EVANS v. ENEVER (1920) 2. K, B. 315. 


«Landlord and Tenani—Breach -of Covenant—Forfeiture— 
Acceptance of rent. ; 

An action for rent accrued due subsequently to a ground 
of forfeiture known to the plaintiff waives.the forfeiture if the 
action is brought for the rent alone. But if an action is 
brought for recovery of possession for breaches of covenants 
in the lease that isan irrevocable election to determine the 
lease, and no subsequent acts of the plaintiff can be relied on 
as qualifying that position. 


J 3 


P 
———— e 
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JOTTINGS AND CUTTINGS. 


“The Law and the poor.—Not the least attractive feature of 
Mr. Herman Cohen’s series of scholarly articles in the Law 
Quarterly Review on the “ Origins of the English Bar ” is that 
they not infrequently throw the light of history upon questions 
of modern interest. He quotes, for instance,a quam poem by 
John Lydgate, called ‘ London Lackpenny ” which shows 
how difficult it was for “ poor persons ” to find a remedy for 
their.legal grievances six centuries ago. 

To London once my steppes I bent 

Where trouth in no wyse should befyant ; 

To Westmynster Ware (Hall) i forthwith went 

To a man of law to-complaynt ; 

I said for Maries love (that holy saynt) 

Pyty the poore that wold proceede ; 

But for lacke of money, i cold not spede. 


The aggrieved balladist, who seeks “ howe my goodes 
were defrarded me by falsehood, ” approaches reverently a 
Judge-at the “ Kynage Bench ” appears before the “ Clarkes 
of the Chauncery” at the Rolls, and implores the aid of 
counsel, but all in vain 

I got not a move of his mouthe for my mede, 

And for lacke of mony, i myght not spede. 

The poor are always with us even in the region of the law, 
but in the recent issue of a new set of “ poor persons” rules 
is a sufficient reminder that the “ lacke of mony ” is not quite 
so serious a hindrance in the Courts as it was in Lydgate’s 
time. Even now, however, there are persons so “lacking of 
mony ” that they cannot “ spede.” The Committee which 
inquired into the working of the ‘‘poor persons” system 
towards the end of last year reported that “unless a fund is 
constituted out of which the expenses of poor persons can be 
defrayed, the really poor or quite destitute have no chance of 
availing themselves of the Rules to obtain a divorce.” That, 
of course, is not less true of poor persons who are defrauded 
of their goods than of those who are robbed of their wives. 
Lydgate concludes his poem with the lines, 

Save London and send trew lawyers there made, 
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For whoso wants mony wyth them shall not spede. 
The voluntary service which barristers and solicitors render in 
connection with the ‘poor persons” system makes it impos- 
sible for any modern rhymester to hurl such a reproach at the 
legal profession. It isthe state-and in a democratic age too- 
which is slow to “ pyty the poore that wold proceede.” The 
Law Journal, August 14, 1920. f 


$ 

The Law and the Church.—In the early days of English 
advocacy priests played a considerable part in the Courts. Did 
not the coif of the ancient order of the Serjeants possess a 
priestly origin ? In modern times the early indebtedness of 
the Bar to the Church has not infrequently been repaid by 
barristers becoming clergymen. The Rev. Seymour F. Harris, 
whose death we record in our obituary column this week, was 
the author of “ Harris on the Criminal Law” one of the most 
successful of students’ law books, which he wrote while he was 
a practising member of the Northern Circuit, and which is now 
in its thirteenth edition. The Bar can even claim to have 
made a contribution to the Episcopal Bench, Dr. Macurthur, 
who is the Bishop of Southampton, was a practising advocate 
at the Scottish Bar, and had entered the Inner Temple with a 
view to joining the English Bar, before he sought Holy Orders. 
It can also claim a Canon among its members. Canon Pol- 
lock, who is ason of the “ last of the Barons” is a member of 
the Inner Temple, and practised on the South Eastern Circuit 
for several years before his ordination. Mr. R. W. Burnie, a 
well-known member of the Criminal Bar, is among the other 
Barristers who in recent years have abandoned the Bar for the 
Church and devoted their gifts of advocacy to “higher things.” 
On the other hand, the Ministry has not discontinued its con- 
tributions to the Bar. ‘The late Judge Rentoul, K.C., was a 
non-conformist divine before he devoted his oratorical talents 
to the service of the litigants. More remarkable still, the Rev. 
T. J. Lawrence, who died buta few months ago, was one of 
the leading authorities on International Law, though, unlike, 
Mr. Harris, he was never a member of the Bar. He displayed 
his interest in International Law in his student days at Cam- 
bridge by winning the Whewall. Scholarship, but he joined 
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the Church without any legal interrugnum, and his standard 
works on International Law are all the more remarkable by 
reason of being written by one who, from the lawyer's point 
of view, wasa layman. Ibid September 11, 1920. 
K 
kok 

A Ministry of Justice and the Poor.—Since Mr. Samuel 
Garrett delivered his nutable address to the Law Society advo- 
cating the creation of a Ministry of Justice a large amount of 
influential support has been given the proposal. The latest”? 
supporter is the anonymous author of “Concerning Solicitors,” 
the attractive little book to which reference has already been 
made in. these columns. One of the grounds on which’ he 
bases his support is thata Ministry of Justice would be respon- 
sive to criticism, 

All professions are improved by amateur criticism, and 
although clear thinking is conspicuously absent from outside 
legal circles in Great Briton, a Ministry of Justice would re- 
spond to, and be in touch with, much criticism which 
” deserves attention from lawyers and gets very little from any 
one. The Bar is highly conservative by temperament, and is 
far from conspicuous in the House of Commons for zeal in 
regard to legal reforms......0n the other hand, solicitors are 
too much burdened by professional work, and their opinion 
carries little weight, though they know better than any one 
else where the shoe pinches. The next result is a growing rift 
between lawyers and the rest of the community which is 
bound to end in disaster if it is allowed to widen. A Minister 
of Justice could and would do much to create a valuable har- 
mony which is essential to public welfare, 

That is well and truly said. But the author of “‘ Concerne 
ing Solicitors” whose intimacy with professional work and 
Opinion would be more apparent if he did not speak so fre- 
quently of the “ Incorporated ” Law Society advocates the 
formation of a Ministry of Justice mainly on the ground that 
it would facilitate “justice for the poor.’ The poor persons 
rules, however good the object with which they were designed, 
can obviously not achieve their purpose while poor persons 
who are prevented from obtaining the relief to which they are 
entitled in the Divorce Court because they cannot afford 
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expense of bringing their witnesses to London. The 
little use which is made of the rules outside Matrimonial 
matters is another proof that the Courts are not accessible 
to the poor as they ought to be. ‘It is astonishing’ we are 
told, ‘that a poor man should net be able to obtain justice 
at least as easily as he can obtain medical or surgical treat- 
ment.’ It is really not astonishing, because the adminis- 
tration of justice can never be quite so simple a matter as the 
disptnsation of drugs. But itis regrettable that the Courts 
should not be accessible to persons with very modest means, 
and one of the ways in which a Minister of Justice, with the 
driving force of public opinion behind him, could ‘make 
justice more available to the poor is by extending the juris- 
diction of the County Courts, which, though their scale of 
fees does not wholly justify the title, are known not unworthily 
as, the“ Poor man’s Court.” The law can be brought effectu- 
ally within reach of the poor only by making its administra- 
tion more local. Ibid September 25, 1920. 





MOTIONS.—The following scene in an English Court 
is reported : 

“ Divisional Court.—Coram Kelly (L. C. B.) and Mellor 
(J) 11 a. M.—At the conclusion of the ex parte motions. 

Mr. A: Might I mention to your Lordship a case of Snokes 
v. Jones, which stands fifth on your Lordship’s -list ? (The 
learned gentleman was here interrupted by another learned 
counsel, who made some communication to him). I beg 
your Lordship’s pardon ; I find that it is now uselsss to apply 
to your lordship. (Prepares to sit down). 

The L. C. B : What is the name of your case ? Mr. A. 

Mr, A: My Lord, the case is that of Snokes v. Jones, but, 

Mr. J. Mellor: Snooks against what ? 

Mr. A: Jones, my lord. 

The L. C. B.: How do you spell it ? 

Mr. A. : J-o-n-e-s, my Lord, But as I said before. 

The L. C. B.: One moment, pray. (Writes down the 
name) Now, will you have the goodness to tell us what the case 
is, what question is raised for the decision of this Court, and in 
what form ? 
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"Mr. A. : My lord, I was just about to tell your Lordship. 


< The L.C. B,: (with some warmth) : Never mind what you 
were about to tell me, sir. If learned counsel would cons- 
tantly attempt to evade the questions of the Court, the business 
of the Court would be transacted ina much more rapid and 
satisfactory manner, and there would be a great saving of the 
public time. | 
Mr. A. : My Lord, I was not attempting to evade your Lord- 
ship’s questions ; but, with the object of saving public time, I 
venture to think. 


The L. C. B. : I must trouble not'to venture to think any- 
thing until you have told us the facts, When the Court is in 
possession of all the facts, it will then, and not till then, be in a 
position to listen to any application which you may wish to 
make. In the meantime, I must ask you to have the goodness 
to raise your voice. 


Mr. A.: (in stentorian tones) : Ido not wish to make 
any application. 

The L. C. B. : You have not informed us for whom you 
appear. 

Mr. A.: For the plaintiff. But your Lordship will bear 
with me one 


The L. C. B.: Stop, pray ; for the plaintiff, you say. 
Does any one appear for the defendant ? 


Mr. A. : My learned friend Mr. B. 


Mr. B. : I appear for the defendant, my Lord. I perhaps 
may be allowed to tell your Lordship. A 


The L. C. B: One ata time, please. Mr. A. is at present 
in possession of the Court; and I desire, in the first instance, 
to hear from him, if he will have the goodness to tell me, 
which he seems strangely reluctant to do, the facts, the whole 
facts, and nothing but the facts. 

(Mr. J. Mellor here left the Court; and the facts, which 
were of an uninteresting and complicated nature, were gone 
into. Owing to the defective acoustic properties of the build- 
ing, frequent repetition was necessary, and an hour and a half 
were thus consumed. Mr. J. Mellor then returned. 
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The L. C. B.: Very well, you have explained the facts 
lucidly and very clearly, and we shall now be most happy to 
hear the nature of your application. 


Mr. A.: My Lord, I have no application to make (Laughter .) 

The L. C. B,: I must really beg, nay, if necessary, I must 
insist that there is no unseeming interruption to the business 
of this Court. (To Mr. A.) You say you have no application 
to make. ‘Will you have the goodness to tell us, then, why 
you are taking up the time of the Court ? 


Mr. A.: My Lord, I was about to ask your Lordship to 
allow the case to stand over until to-morrow, with the consent, 
as I was informed, of my learned friend on the other side. As 
I was about to apply to your Lordship, I was told by my learned 
friend, who entered the Court at that moment, that he had 
given no such consent ; and I therefore desire to withdraw my 
application. 

Mr. L, C. B.: (after consultation with the officers of the 
Court, of course, without the consent of the other side,) we can 
make no such order. The case will retain its place on the list, 


The court then adjourned for luncheon, 


_— E aa 


CONTEMPORARY LEGAL LETERATURE 


The Harward Law Review for April 1920 has a number 
of interesting notes on questions of general importance. One 
of them deals with the question “ whether Homicide is com- 
mitted where the Blow is Struck or where the Death occurs.” 
In a recent case in the state of Kansas a blow was struck in 
county A, from the effects of which the victim died in county 
B. “The defendant was tried and convicted in the latter under 
a statute which provided that in such a situation either 
county might entertain jurisdiction to punish the homicide. 
In early England it was doubtful whether the crime could 
be punished in either county. The old grand jury was 
composed solely of those who could testify to the event 
of their own knowledge, and could not enquire into nor 
give testimony of any fact which had taken place beyond 
the bounds of their immediate county. They could not indict 
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in county A, since no evidence could be adduced of the 
death, nor could they indict in the second county, since the 
fact of the mortal stroke could not be proved there. To 
prevent however, a complete failure of justice through the 
inadequacy of the judicial machinery, the device was often re- 
sorted to of removing the body to the first county, when the 
jury could take cognizance of the complete offence. This prac- 
tice wasa recognition of the rule of common law that the loca- 
lity of the crime was fixed where the blow was struck. At &ny 
rate, according to the commentators on the criminal law, 
this was the common opinion at that period. Yet Parliament 
as early as 1547, enacted that the venue in these cases “must 
be laid only where the death occurs. Speculation as to which 
one of the two legs the crime stands on ” seems futile. If the 
blow occurs in one state and the death in another, events of 
equal significance take place in both states and there is ng 
- concurrence of stroke and death in either. Why is it not suffi- 
cient to say that events in the train of proximate causation 
occur in each state, for which the sovereigns of either may mete 
out a punishment? In state A the mortal stroke constitutes 
the punishable act and the state may demand retribution 
for the full consequences of that act. That the indictment 
may not be founded until the death, is no indication that the 
blow alone is not the offence. The crime is complete upon 
delivery of the stroke, the fact of death being necessary only 
as evidence to prove that the stroke was mortal. No one has 
denied the right of the first state to punish the defendant, but 
vigorous opposition, has been raised to the right of the second 
state to punish. Mr. Bishop in his treatise on criminal law 
contends, that no act is committed within the territory of, the 
sovereign of the second state and therefore no basis is created 
upon which he may inflict punishment, and secondly that it ig 
a violation of the law of nations inasmuch as the defendant is 
made answerable for an act which took place without the state. 
According to the writer neither objection seems tenable. True, 
no new independent act takes place in the second state, yet 
the force which the defendant set in motion outside the 
jurisdiction continues to operate unabated within the state 
until the death. The forces have not come to rest and the 
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State may therefore well punish for what the defendant has 
caused within its territorial limits. ° 

Next is a discussion of the question “whether bonuses to 
soldiers and sailors are given fora public purpose.” A tax 
may only be levied fora public purpose. The Government 
may take its citizens’ property for its own requirements, but it 
may not take from one to give to another. The doctrine of 
pyblic purposes is no doubt easy to state, but difficult to apply. 
If the gratuities take the form of bounties to encourage 
enlistments at the time of war, they are clearly valid. A second 
type of the gratuities is the pension to those who have been 
disabled in the service of the county. These pensions can be. 
upheld on two grounds because they were promised before the 
war and so tended to encourage enlisting and because the 
Government is morally bound to aid those men who relied on 
*its promise or were injured in its service. Lastly a question has 
been raised of a Wisconsin statute granting a bonus to every 
soldier or sailor who served in the late war on his discharge. 
These bonuses were not promised before the war nor are they 
limited to those who have been ‘disabled. It is not a case of 
charity either, as the bonuses are given to the rich and the poor 
alike. The statute can therefore be sustained if at all on the 
ground that it tends to promote patriotism by encouraging 
Others to follow the example of those who served. The result 
that the State’s generosity will give more volunteers for the 
next war is a public benefit which is too remote. As a means 
of encouraging patriotism a medal would seem more effective 
and permanent, therefore the writer concludes that such a 
statute will not benefit the publicin any way either directly or 
indifectly and he thinks that the State in this case is taking 
from one citizen and giving it to another. 


“ Estoppel of an attorney to act against his client” is 
another interesting topic which is dealt with. In few fields 
has human inability to serve two masters been more clearly 
recognized or more scrupulously regarded than in the relation 
of attorney and client. The duty of an attorney to: abstain 
from inconsistent employment was recognized very early and 
to the credit of the profession, few reported cases are found 
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which involve a departure from professional faith and duty. 
This obligation has not been restricted merely to the duration 
of the relation. While the fact alone that he has once acted 
as counsel for a man will not bar an attorney from thereafter 
representing the man’s adversary, this is true only when such 
service is consistent with, and not hostile to the interests of.the 
former. The test of consistency is “whether accepting the new 
retainer will require him, in forwarding the interests of his naw 
client, to do anything which will injuriously affect his former 
client in any matter in which he formerly represented him, and 
also whether he will be called upon, in his new relation, to 
use against his former client any knowledge or information 
acquired through their former connection.’ This rule is appli- 
cable to criminal as well as to civil proceedings. Thus, one 
who acted as counsel for plaintiff in an action for malicious 
prosecution is disqualified to serve as prosecuting attorney. 
against him upon a subsequent indictment for the alleged crime 
which was involved in that action. A recent American deci- 
sion, shows that the same principle appliesin the case of 
the hybrid proceeding of quo warranto. The procedure 
which the client has to avail himself of for protection 
against the adverse activity of his former counsel in such cases 
is by an injunction which will lie against the attorney. If the 
attorney appears in Court, he may be excluded by the Court 
in the exercise of its plenary power over its officers, 
upon the motion of his former client. In the recent 
American case the State attorney’s prior inconsistent employ- 
ment was set forth in plea and the plea, was held good. This 
the writer thinks is going tow far. If an ordinary action at 
law is brought by A against B, surely a plea by B thaf A’s 
attorney was disqualified would not be considered a good 
defence to A’s action and the fact that A, is the State in the 
quo warranto proceedings, according to the writer, makes no 
difference and he concludes thai the defendants would have 
been fully protected if they had been restricted to their recog- 
nized right by way of motion or injunction, to have the State's 
attorney excluded from appearing against them at the trial, 
and by having the proceeding conducted by the Attorney- 
general or a special State’s attorney appointed for the purpose. 
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Another note draws clearly “the distinction between a 
partnership and joint adventure.” It cannot be said that a 
joint adventure is subject to the same rules as a technical 
partnership. For instance one partner cannot maintain an 
action at.law against his colleague ona claim growing out of 
firm transactions until there has been an accounting in equity ; 
but there is no such limitation on the right of a joint adven- 
tarer. Again under the ordinary statutes a corporation 
cannot.enter a partnership though it may participate in a joint 
adventure. The new Jersey Court has held that a distinction 
between a joint adventure anda partnership lies in the fact 
that there is no mutual agency in the former as there is in the 
latter. This distinction is unsatisfactory, since it assumes that 
mutual agency is a test of partnership while it is merely an 
incident attached to the .relation. Two possible distinctions 
between the two relationships are apparent (1) that while a 
partnership is formed for the transaction of a general 
business of a particular kind, a joint adventure relates to 
a single transaction, (2) that ina partnership each member 
is a co-owner of the business, a fact that does not exist in 
a joint adventure. The former bas sometimes been expressed 
by the Courts as the main difference. But there are 
numerous American decisions to the effect that there can bea 
partnership for a single transaction. Even though this distinc- 
tion exists, still it cannot be.a useful guide to the Courts. ” The 
real distinction therefore, according to the writer, appears in the 
second suggestion. A partnership involves the conception of 
a business, an entity, is a mercantile sense at least separate and 
distinct from the individual affairs of the members. Such 
am entity cannot be created by the doing of a single act, It is 
the performance of a series of acts, all done for the same ulti- 
mate purpose of profit under the joint agreement so as to be 
bound together into a unit, that underlies the conception in the 
minds of mercantile men of an entity quite distinct from their 
individual affairs; and this entity the law recognizes to 
a certain extent and to it attaches certain incidents. But if the 
joint agreement is such that it does not contemplate - the 
certainty of such an entity, there is no need of turning to the 
complex law of partnership for a guide, but each problem 
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arising thereunder can be solved by the ordinary law of con- 
tracts.’ This distinguishing feature is consistent with incidental 
differences which the cases recognize. Mutual agency of 
partners is an established necessary incident of a partnership 
though it may be restricted inter se. It is a sensible rule which 
gives the creators of an entity equal authority to act for it. 
In a joint adventure, however, there is no question as to the 
relation of several individuals to a distinct entity, but 
‘merely of the relation of several individuals interse ; and 
obviously, to find that one is agent of the other by agreement, 
express or implied. So also on the insolvency of partners, by 
the law of partnership, firm creditors, have -priority over the 
separate creditors as to the firm property. But the insolvency 
of joint adventurers should not give the creditors of the joint 
debtors any priority over their separate creditors to the joint 
property since the credit has not been extended to, or enriched, 
a distinct entity, but the individuals alone. 


There is lastly a discussion of “the Obligation of aggriev- 
ed contracting party to accept new offer of defaulter to 
obviate avoidable damage ’’. The fundamental principle of 
indemnification which underlies the law of damages is qualified 
by a second, which imposes on the injured party the burden 
of taking all reasonable steps to mitigate whatever loss is likely 
to result from the wrong and which refuses to regard that 
which he might reasonably have avoided as damage flowing 
from the injury. Hence, whether the injured party has or has 
not forestalled injurious consequences of this nature his 
recovery is limited to the expense incurred or which would 
have been incurred in avoiding them. Then the questjon 
arises whether this principle applies in the case of a new offer 
to perform, coming from the party guilty of the breach. 
If the offer discloses that an accord and satisfaction were 
intended by the party guilty of the breach the aggrieved 
party need not accept it, since acceptance would rob him 
of his legitimate contractual rights. Some courts in America 
have gone the length of holding that even though nothing 
is said of the old contract, the acceptance of anew offer 
would subject the plaintiff to the risk of having abandon- 
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ed his claim to damages. This according to the writer is not 
sound law as no accord should be presumed in the absence “of 
an agreement express or implied to that effect. The wronged 
person by accepting the defaulter’s offer merely does what the 
law insists he should do to avoid the detrimental consequen- 
ces of the breach. In cases of contract between master and 
servant the offer need not be considered if it is a substantial 
vasiance of the original terms of employment or if the services 
are more menial or if anything has occurred to render further 
association offensive or degrading or if the employee has in the 
interval obtained a position elsewhere. Subject to the 
above limitations, slight weight should attach to any element 
of personal pique and the offer of defaulter is like that of any 
other on the market and if the aggrieved party refuses the offer 
he pursues a course not necessary to his own protection and 
must bear the consequences. 


The Harward Law Review for June 1920 has a leading 
article on the history of the treatment of choses in action by 
the Common Law. Here the writer after considering the 
general nature of choses in action traces the growth of the 
different varieties of choses in action. Under mediwval common 
law two tendencies are observable. In the first place, the term 
“choses in action” becomes a technical term. In the second place 
its meaning tends to expand. Bracton associated the term 
“action” mainly with the personal action and it is not much be- 
fore the 15th century that it is extended to cover rights arising 
under the real actions. The latter were sometimes called choses 
in action real. Long before Blackstone’s time, however, it was 
quite, clear that it applied to rights to be asserted by real as 
well as by personal actions. In cases of tort and breaches of 
contract the cause of action arises from matters affecting those 
land two persons and of those only. On that account the com- 
mon law iawyers saw as clearly as the Roman lawyers that such 
rights of action were personal matiers between these two per- 
sons. Therefore the assignment of such a right of action by the 
act of the two parties was unthinkable. Indeed it was with 
difficulty, and gradually that it was allowed to pass by 
Operation of law to the representatives of the deceased 
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person. On . the other hand, to allow the person 
entitled to bring the action to release his right to the person 
against whom it could be brought, involved no logical impossi- 
bility ; for a personal right can as easily be dissolved as 
created by the act of the two parties. The rights arising from 
personal actions are first considered sin the Article, then thuse 
arising in the sphere of real actions and then the results of the 
combination of the ideas derived from the treatments of rights 
of action personal and real. Then the later developments are 
dealt with and the legal incidents of- choses in action in all its 
varieties are considered. 


b eel 


NAH BOOK REVIEWS. 


THE LAW OF TORTS.BY SIR JOHN SALMOND, STH EDITION 
1920, Published by Sweet & Maxwell, Lid., London. Price 30s. net. 

We are in receipt of the fifth edition of Salmond’s Law 
of Torts. Sir John Salmond is well known as a writer of great 
juristic eminence ; and students and lawyers are very familiar 
with the author’s book on Jurisprudence. Salmond’s Law of 
Torts isa work of great value and has been frequently relied 
on by the members of the bench and the bar. The law on 
this subject is growing every day and the portions of the 
Volume which are consequently rewritten mark the change of 
view on many questions since the publication of the last edition. 
It cannot be denied that in some of its branches such as for 
instance, on the subject of contributory negligence, or on the 
question. ot actionable conspiracy or inducing a breacn of 
contract, the law is not very well settled and cannct be stated 
in the shape of a few well established principles. In all*these 
branches and others, the suggestions of the author are 
particularly valuable and deserve respectful consideration. We 
have gone through considerable portions of the work and we 
find throughout the effect of the case law accurately and cri- 
tically noticed. We have therefore no doubt that the book will 
occupy a high rank among the treatises on the law of Torts. 


——— 
et 


The Madras Law Journal. 
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THE RETIREMENT OF Mr. JUSTICE 
SESHAGIRI AIYAR. 


The impending retirement of Mr. Justice Seshagiri Aiyar 
has for sometime been generally known but we believe that he 
will not on this account be mi§sed any the less, when he ceas- 
es to hold his high office. We have on occasions heard it said 
hatasa Judge he has not been ‘ strong’ but it will be ac- 
‘knowledged on all hands that he has been a’ model of genuine 
kindness and unfailing courtesy. 


Beginning his connection with the legal profession as ap- 
prentice to Mr. Eardley Norton, he was enrolled as a Vakil of 
the High Court in 1886. As a lecturer in the Law College in 
the late nineties, he came into contact with the younger genera- 
tion, in whose welfare he has always taken an earnest and 
abiding interest. Failing health at one time greatly hampered 
` his public and professional life but he was soon to the front 
again and the years that preceded his elevation to the Bench 
were associated with his constant effortsin the cause of edu- 
cation, in the Senate and in the Legislative Council. It fell. 
to his lot to get the Hindu Gifts and Bequests Act passed 
through the local legislature and we believe he also had a con- 
siderable share in preparing the way for the Tirupathi Devas- 
thanam Schools Act. In February 1914, he was appointed 
one of the temporary Judges of the High Court and on the 
resignation of Sir Sankaran Nair in November 1915, he be 
came a permanent Judge. 


That his work on the Bench was marked bya conscien- 
tious endeavour to do substantial justice, goes without saying. 
His familiarity with Indian habits and the usual ways of litiga- 
tion in this part of the country greatly helped him to get at 
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the truth. He took a keen interest- in questions of law and 
judging from the reported cases themselves one will easily see - 
that far from shirking them, he erred, if at all, on the other side. 

On the discussion of questions of Hindu Law, he brought to 
“bear a true Hindu instinct tempered by a liberalism by no means 
foreign to Hindu jurisprudence. The result has been a marked 
tendency in the result decisions of this court towards a more 
liberal view on topics relating to woman’s estate, disqualifica- 
tion, etc. Werecord with pleasure that his elevation to the 
Bench wrought little or no change in his relations with.the Bar 
and-he has always felt and acted as one with the profession, It 
is therefore in the fitness of things that the Madras Vakils’ 
Association has resolved to give him an entertainment on the 
eve of his: retirement and we hope that that occasion will 
domonstrate the cordiality of the relationship. 


ay 


In recent years he has endeared himself to a larger though 
less articulate circle by his beneficient activities in the cause 
of social service. We have no doubt that his retirement from 
the Bench will only redouble his interest and usefulness in this 


direction and we pray for his long life and health to continue 
that work. 


This journal has special reasons to be thankful to him for 
the readiness with which he consented to serve on its Editorial 
Committee when the late Mr. Sundara Aiyar had to sever his 
active connection with it on his appointment as a Judge. Even 
after his elevation to the Bench, Mr. Seshagiri Aiyar’s kind 
help and advice have always been at its disposal. 


The Madras Law Journal. 
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RULES OF EXCLUSION FROM INHERITANCE UNDER 
| THE HINDU LAW. 


Many grounds of exclusion are mentioned 'in the texts. 

But in the imperfect state of our knowledge asto the actual 

working of the indigenous judicial system before the advent of 

the British in this country, itis difficult to say what part of 

*these rules were in fact applied. This much may be said of 

them that if the rules were carried out literally to-day, few 
could successfully lay claim to inheritance. 


The grounds of exclusion fall under the following six 
heads: (1) physical and mental defects, (2) incurable or 
agonizing diseases, (3) degradation from caste by reason of 
crimes or otherwise, (4) vicious, criminal or irreligious conduct, 
(5) becoming Naishtika Brahmachary (perpetual student) 
Vanaprasthasrami (hermit) or sanyasi (ascetic). The physical and 
mental defects expressly mentioned in the texts are impotence, 
dumbness, deafness, lunacy, lameness, blindness and idiocy. 
Manu has a further vague ground of exclusion—WNirindriyatwa 
i.e., absence of limb or sense which includes according to 
Sarasvati Vilasa females as aclass. Among the diseases, lunacy 
has Already been referred to. Other diseases expressly mention- 
ed are leprosy (Vishnu) and elephantiasis (Devala). Yagnaval- 
kya has a general ground—achikiisya roga (incurable disease) 
of which consumption is given as an illustration by the Mitak- 
shata and Narada has a similar general ground deergha teevra 
roga—obstinate or agonizing disease. There issome difference 
of opinion as to some of these defects whether they should be 
congenital. As to blindness, idiocy and badhirathwa (deafness) 
the balance of authority is for saying that they should be 
congenital. Lameness also should be that according to Narada 
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As to insanity, opinion is divided. Impotence need not be 
coggenital, 

Degradation for crimes, etc., is a ground specifically men- 
tioned by almost all the leading Smritis dealing with the 
matter. As Sankha and Likhita say “ Of him who is formally 
degraded, the right of inheritance, the funeral cake and the 
libation (Riktha, Pinda and Udaka) are extinct.” f 


The fourth ground of exclusion, viz., vicious, crimisal 
or irreligious conduct has numerous authorities to support it 
but as a general ground it is not referred to in the Mitakshara, 
the Sarasvati Vilasa or the Vyavahara Madhaviya. This is very 
significant as these works proceeded from persons who must 
have had connection with the actual administration of justice. 
The following are some of the texts relating to this matter. 
Brothers who are Vikramasthas, literally those that lead ims 
proper life, given to gambling, for instance, according to 
Kulluka, are excluded from share by Manu ; those guilty of im- 
proper conduct, by Gautama, those guilty of acquisition of 
wealth by illegal means, by Apastamba. Persons who are 
vicious are excluded by Brihaspathi. This is interpreted by 
Jagannatha to mean persons who are negligent in fulfilling the 
indispensable acts of religion. He also excludes persons 
‘‘ who have no sacred knowledge, nor courage, nor liberality, 
nor observe immemorial good custom.” Pitridwits, those that 
hate their father, as Sarasvati Vilasa adds, without good ground 
and who show their hatred according to Vivadaratnakara by 
attempting on his life or omitting to offer libations after his 
death, are excluded by Narada. Lings, i.e., persons that falsely 
and fraudulently pretend to belong to the order of sanyasis, etc,, 
and also those that fall from the order of sanyasis are simflarly 
excluded. These grounds, it must be admitted, even with the 
qualifications introduced by the commentators, ‘are sufficiently 
comprehensive. Of these Vignaneswara refers only to pitri dwit, 
i. e., hater of the father ancl excludes hinm. No doubt reference is 
made in the Milakshara to Narada’s text which excludes the 
aupapatakis or those guilty of secondary sins. The more widely 
accepted reading of Narada’s text however has apapatrita in- 
stead which is explained to mean excluded for heinous sins from 
social intercourse... Some read apayatrita, i, e, one excluded 
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on the ground of sea voyage. Either way it comes under 
degradation. Even otherwise, it seems to have reference, to 
forfeiture incurred as a punishment for certain crimes. 


The reasons for individual grounds of exclusion are stated 
in some of the texts and an attempt is sometimes made even 
at a comprehensive generalization. For instance, Katyayana 
says that property is for sacrifice, and therefore, those that are 
urefit to perform them should not inherit. Brihaspati says that 
a man who does not and cannot discharge his debts to his 
ancestors whether by reason of his present misconduct or past 
miscenduct should not inherit. Satatapa suggests—Manu also 
makes a similar suggestion—thfat diseases, etc. are outward 
marks of unexpiated sins in past births and as such ob- 
structinheritance. Incapacity to transact business is suggested 
by Baudhayana as the basis of the exclusion ; he in fact 
mentions incapacity or disinclination to transact business in 
itself as an independent ground of exclusion. Commenting 
on this text, Jagannatha thinks agreeing with Ratnakara, that 
the share of such persons is held in trust for them by their 
kinsmen. Both Jimutha Vahana and Mitra Misra (author 
of Viramitrodaya) give as the reason for exclusion on the 
ground of vicious conduct that inheritance is a reward for 
duties performed and a person who cannot or will not perform 
them cannot have any claim to inherit. Some of these reasons 
are vigorously canvassed by Viswarupa and Apararka. The 
former suggests incapacity to utilize their shares as the real 
ground of exclusion in the case of the lame, blind, deaf, idiot, 
etc. while the latter suggests that the only justification for 
exclusion is vachanika—the authority of the text. Vigna- 
neswara has no discussion on the subject but. his view that 
property is temporal would seem to exclude the assigning of 
spiritual grounds for exclusion. 


The comprehensive nature of the grounds of exclusion 
and the attempts to generalize as to their rationale has 
reacted on the rules themselves. On the one hand, it has 
led to a widening of the rule; on the other it has led to 
the relaxation of the rigor of the rule. For instance, as 
Jagannatha suggests—the. suggestion is supported by what is 
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said in Madana Parijata and Vivada Ratnakara—that in cases of 
vicious conduct, expiable sins, diseases which are a mark of 
such sins in the past, remediable distempers and incapacity 
for business, the prohibition to take is not absolute but only 
amounts io the appointment of the kinsmen as managers or 
trustees so long as the sins are not expiated or the diseases are 
not cured. On the other hand, degradation from caste which 
is irremediabie is said to terminate the paternal relafion itself 
and there is no duty to maintain the persons outcasted, their 
right being altogether extinguished. In the case of Sanyasins, 
etc., also there is an extinction of the right. 


As regards these last, the born blind and other persons, 
who are specially referred to in the Mitakshara the texts may 
be read as working a forfeiture uniformly in all cases. The 
disqualified persons are declared to be nivamsha or shareless 
persons without qualification. But it can fairly be argued” 
that that result need not follow in all cases. The word 
“ niramsha” may also mean persons to whom no share is 
allotted. No share may be allotted to them and yet their 
right may not be affected if the other sharers are recognized 
merely as trustees for them. Reference has already been made 
to the view of Jagannatha and certain other writers on this 
matter. The texts may be so read as to cover both cases of 
utter negation of right and of cases where there is right but 
no physical allotment of shares. Whether any given case is 
of the one kind or the other would depend upon the ground 
of exclusion, the nature of property, the relation of the 
party to the deceased, &c. .Visvarupa in his commentary 
on Yagnavalkya cites the verse: 


“Yesham jyeshiha kanishtayova hiyet amsha pradanatah mriyel 
anyatarapt tasya Bhago—nalupyate ’’ 


of Manu as authority for the position that the disqualified 
brother’s share does not disappear and only he personally is 
disqualified from getting a share. If he becomes qualified 
after partition, according to the Mitakshara itself ghe gets 
his share. His children, if they are not disqueHfied take 
the share of their father. Thatis how the Mayukha under- 
stands the text of Narada. Vishwarupa says in addition that- 
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sampradaya or usage is—Pitamahasya Dravya Sambandhasin 
apatitanam andhadinam asti yeva—that the blind, etc., not 
being degraded have property connection with the grand- 
father’s property. According to the Sarasvati Vilasa, the blind, 
the lame, the impotent, etc., if capable of marriage take shares. 
This is interpreted by the Full Bench in Krishna v. Sami 1 
to mean that they are share takers though not share enjoyers. 
On the Birth of children qualified to inherit, their share 
becomes separately allottable. In this connection reference 
may be made to the further rule propounded by Vignaneswara, 
viz., that a person is debarred of his share only if his disquaii- 
fication arose before the division of the property but one 
already separated from his co-heirs is not deprived of his allot- 
ment. Mitramisra amplifies the rule by making it apply to 
inheritance as well. So that once property is allotted toa 
*person on partition or vests in him .by -inheritance his 
interest is not divested by any supervenient disqualification. 
Deo kishen v. Budh? Ram Singh v. Mussamat Bhani® Kalidas v. 
Krishna* Bapuji Lakshman v. Pandurang 5, There is no reason 
why the rule should be so qualified as to make the father lose 
his share taken ata partition with his brother or father by 
reason of any supervenient disqualification if in the interval 
it has become coparcenary property by the birth of sons. 
(See 1 Strange on Hindu Law, p. 163). 


It is difficult however to apply the rule as to property 
not being divested to property by birth which a son acquires 
in his paternal and grand paternal estate without violence to the 
actual language of the Mitakshara if we understand by exclusion 
from a share necessarily and uniformly total exclusion. Butas 
we fave suggested above, the rule may well be read as covering 
cases. both of total negation of right and of mere non-allotment 
of shares. The rule of exclusion is a general one applicable to 
coparcenary property, reunited property and inherited property 
and whether the claimants are sons, wives, daughters or bro- 
thers and it applies notonly to a deceased man’s property 
which would be a pure case of inheritance but also to partitions 


1. (1885) I. L. R. 9 Mad. 64. 2. (1888) I. D. R. 6 All. 509. 
3. (1915) 1. D. R, 38-All. 117. 4. (1869) 2 Beng. L. R. 103. (F, B.) 


b. (1882) I. L. R. 6 Bom. 616. 
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during the father’s lifetime and for the matter of that to 
right by birth and there is therefore nothing antecedently 
inappropriate in reading the rule so as to make it a little 
elastic. Ifa person is disqualified at the date of his birth, he 
does not acquire any right even in the grand.paternal property 
till he becomes qualified. But where a person has acquired 
title at his birth being then qualified to inherit the spirit of the 
rule laid down by the Mitakshara as to divesting*by super- 
venient disqualification of property obtained ata partition 
consistently with trend of opinion among commentators 
would justify treating subsequent disability as only affecting 
enjoyment and disposal and not ownership. Vignaneswara 
makes ample references to the distinctions between Swamya 
and Swatatantriya in his discussion as to the nature of pro- 
perty. He explains the word nirdhana in the text about 
sons being nirdhanas, by taking the word to refer to their® 
want of independence. The present would not require as 
much liberty with the text. In fact, all that is required is a 
literal reading of the text. 

The foregoing discussion leads us to the following con- 
clusions,: 

(1) In the case of sins, vicious conduct, etc., other than 
enmity to the father they were probably obsolete as grounds 
of exclusion even in the ‘time of Vignaneswara but even other- 
wise the position of the other coparceners in respect of the 
disqualified person’s share was only that of custodians or com- 
mittees. As-the Civil Courts are not Courts of moral discipline 
and as appointment of committees to persons of vicious or sin- 
ful conduct is repugnant to modern systems of jurisprudence, 
in addition as such appointment does not really form par? of 
any rule of succession, this ground of exclusion has properly 
no place in modern Hindu Law. l 

(2) Degradation from caste is a ground of exclusion 
recognized by all the leading authorities but it has ceased to 
be such by express legislation. That legislation has been 
held however not to save the right of sons of the degraded 


person born after degradation. 
(3) Itis doubtful if crimes apart from degradation from 


caste, ever operated as a ground of exclusion. If they were, 


PART KK.) THE MADRAS LAW JOURNAL. 133 


they must be taken to have ceased to be operative. Forfeiture 
of rights of property is not a normal result of convictions for 
these offences under the modern Criminal law. 

(4) In the case of natural defects like lameness, blind- 
ness, etc., there is the authority of the Sarasvati Vilasa for the 
position that those grounds of exclusion are an absolute bar 


'- to the taking of shares only when the persons labouring 


ufider them are incapable of marrying. See I. L. R. 9 Mad- 
64 and I. L. R. 43 Mad. 464. 

= (5) The interest acquired by the sonin the ancestral 
property by his birth is not divested by any supervenient dis- 
qualification ; the position of the coparceners being only that 
of committees or trustees bound to make over the share 
to him when he gets all right or to his sons or if the family be- 
ecomes divided to the heirs of such person on his death. 28 All. 
247 and 14 Mad. 289. 


(6; Though the rule of survivorship is a rule of tnherit- 
ance according .to the Mitakshara the prevalent theory that 
it is a dropping out would justify the conclusion that in cases 
where a right has been acquired in the family property by 
birth or by partition supervenient disqualification would not 
prevent his “acguiring the entire property by survivorship. 
Muthusami Gurukkal v. Meenammal} 


(7) These rules of exclusion would not apply to a person 
to whom property has been allotted ata partition though he 
may be living in a state of co-parcenary with his sons. 
Abhilakh Bhagal v. Bhekhi Mahto.? and Ram Sahye Bhukkut v. 
Lalla Laljee Sahye. 8 


“The residuum of the grounds of exclusion which is left 
would seem to be deafness, dumbness, lameness and idiocy, (2) 
incurable or agonizing disease leprosy prominently (3) enmity 
to father (4) insanity (5) méirindriyauta (6) Sanyasa or 
renunciation. 


There are cases which have recognized the rule that per- 
sons born deaf and dumb are not entitled to inherit Heera 


1, (1918) I. L. B. 48 Mad. 464. 2. (1895) I.D. R. 22 Cal. 864. 
8. (1881) I. L, R. 8 Cal. 149. 
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Singh v. Gangasaban.1 There are also cases which have 
recognized or assumed that insanity is a valid ground of exclu- 
sion. Brijs Bhoskra Lall Abstee v. Bcchn Dobey.* Duraknatha 
Bynack v. Denslgindoo Mullick.3 Wooma Pethad Roy v. Guuish 
Chander Prochund.4 and Des Kisken v. Bud Prakash.6 A born 
idiot was held incompetent to inherit in Tirumanagal Burd v. 
Ramaswamt Ayyangar. A pangu or cripple is stated by some 
of the texts as being disentitled to inherit A text of Naragla 
however requires it to be congenital. But even as regards 
congenital lameness the Madras High Court was inclined to 
view the rule as obsolete in Venkatasubba Rao v. Purushottam. 7 
Leprosy has come in for discussion in several cases. The point 
has been reached that to disqualify it must be of the agonizing: 
sanious or ulcerous types so as to unfit a man to social inter- 
course. Kayarohaua v. Subba Roye.8 To the extent the rule of, 


stare decisis permits it seems to us that the Courts may well re- 
gard all disqualifications based on disease as obsolete. An in- 
curable tumour on the nose has been held not to be a ground 
of exclusion in Subba Naidu v. Venkataramana Naidu . There 
is no case in which a disease other than leprosy or in- 
sanity has been seriously considered to be a disqualification. 
Blindness has been recently considered to be Obsolete as a 
ground of exclusion. Suryaya V. Subbama.}° Congenital blind- 
ness has been assumed to bea ground for exclusion in more 
cases than any other specific gronnd of exclusion. All these 
grounds of exclusion are in practice so little regarded nowadays 
that the Court might well act upon the well known rule of 
Yagnavalkya: “ Aswargyam Loka Vidwishtam Dharmama 
pyacharennath.’ “ What is abhored in the world would ,not 
lead to heaven and ought not to be practised though the texts 
allow it” and hold the rule of exclusion to be unenforceable. 
Vignaneswara gets rid of unequal partition permitted by some 
of the texts by the application of this rule. 


1. (1884) 1.0%. R. 6, All. 822. 2. (1870) 14. W.R. 329. 


8, (1872) 18. W.R. 805. 4, (1884) 10 Oal. 639. 

5. (1888) I. D. R. 5 All. 609. 6. (1862) 1 M. H. O.R, 214. 

7. (1902) I. D R. 26 Mad. 183. 8. (1918) I.L. R. 88 Mad. 250= 
25 M,L J,251, 


9, (1914) 26 M. L. J. 508, 10. (1919) I. L. R. 48 Mad. 4. 


PART XX.] THE MADRAS LAW JOURNAL. 135 


Hira Singh v. Gangasaha 1 would seem however to exclude the 
application of this rule to deaf and dumb persons, Tirumamagal 
v. Ramaswamy 2 to born idiots and certain other cases already 
referred to, to insanity. Barring those grounds of exclusion in 
others, the way of the Courts seems to be clear to disregard the 
rule altogether if they so choose. Enmity to the father was 
recently recognized as a ground of exclusion in Nil Madhab v. 
Jabindra Nath. 8 There the son was guilty of killing the father. 
It would have been better to put it on the ground on which 
Vedanayaga v. Vedammal 4 proceeds. In spite of the enormity 
of the crime and the marked recognition given to it by Vigna- 
neswara it seems only an aggravated form of vicious conduct 
and hardly a proper basis for exclusion under the modern 
law, unless the Courts are going to constitute themselves into 
courts of moral discipline weighing in nice scales the exact 
‘amount of hatred of the father that will disqualify one from 
inheriting. So early as Kalka Pershad v. Budree Sah b this 
ground of exclusion was considered by the Court to be 
obsolete. 





SUMMARY OF ENGLISH CASES. 


FISHER, REEVES & Co. v. ARMOUR & Co. (1920) 2 K. B. 
329. i 

Contract—Sale of goods store—Goods ex stored in lighters 
and not in warehouse. 

Defendants sold goods to plaintiffs “ ey store” Rotterdam. 
Owing to a glut of goods at Rotterdam the goods in question 
were at the time of the sale removed from the warehouse and 
stored in lighters. 


* Held, that the word “store” was wider than “ warehouse” 
and correctly described the place where the goods were stcred 
at the time of the sale. 





EDEN, In re WATKINS v. EDEN: (1920) 2 K. B. 333. 


Practice—Taxation—Costs—Solicitor — Counsel's fees not 
paid—Preparation of brief by client. 
i. (4683) I. L. R. 6 AH. 822. 2, (1863) 1 M. H. O. 214. 


3. 170. W.N. 841 4, (1904) I L. R. 27 Mad, 691, 
b. (1871) 8 N. W, P. 267. 


io: 
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. Counsel’s fees, which were paid by a Solicitor during 
‘taxation but not before the commencement thereof, should be 
allowed as costs, charges and expenses. But the solicitor is 
not entitled to charge for a brief prepared by the client 
through the agency of another Solicitor and which the former 
merely perused and approved. 





DEY v. Mayo : (1920) 2 K. B. 346. ° 


Practice—A ppellate Couri—New point—Question of evidence 
—Gaming Act (5 and 6 Will 4 C. 41) Ss. 1 and 2—Holder— 
Meaning of—Statute—Interpretation—Preamble. 

An Appellate Court ought not to allow the appellant to 
take a point in that Court for the frst time based upon a 
chance answer of a witness in the Court below which does not 
necessarily bear the interpretation sought to be put upon it, 
-and which, had the point been taken in the Court below, 
would certainly have challenged an investigation which did 
not in fact take place. 

The word “holder ” in 8. 2 of the Gaming Act includes 
persons other than the person to whom the note or the bill was 
originally given, who’are in lawful possession of the note or 
-bill though they be not holders in due course, and therefore 
includes a banker who receives the note or bill for collection. 

Per Scrutton, L. J :—Liegislative remedies sometimes exceed 
the grievance causing the legislation, and where the enacting 
“words are clear they cannot be limited by the preamble, though 
the preamble may be used to indicate the meaning if the enact- 
ment is ambiguous. 





BARWICK v. S, E. & C. R. Co.. (1920) 2K. B. 387.0 


Declaratory relief} —Cause of action—Supreme Court Rules— 
Order 25— Rule 5. 

The effect of Order 25, Rule 5 of the Supreme Court Rules 
is to give. a general power to make a declaration whether there 
be a cause of action or not, and at the instance of any party 
who is interested in the subject-matter of declaration. The 
only limit, is that itdoes not extend to enable any stranger to 
the transaction to go-and ask the Court to express its opinion 
in order to help him in another transaction, 
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GUNSBOURG, in re, (1920 2 K. B. 426.) 


Bankruptcy—Fraudulent transfer—Relation back—Subse- 
quent transferees for value—Title of. 


Per Lord Sterndale and Warrington, L. J. (Younger, L. J. 
dissenting). The title of the trustee in a subsequent bankruptcy 
relates back to that act of bankruptcy. The result of the 
relation Wack is, that -all the subsequent dealings with 
the debtor's property must be treated as if the bankruptcy 
had taken place at the moment when theact of bankruptcy 
was committed. The debtor must be considered as having 
become a bankrupt the moment the deed of fraudulent 
transfer was executed. Neither the original nor any of 
the subsequent transferees taking in good faith and for 
value would acquire any title at all to the property. The 
Position is the same as if the bankrupt had been in possession 
of goods belonging to another person, to which he had no title 
and had sold them to the original transferee who had then 
resold them. 


Per Younger, L. J.—A bonafide purchaser for value with- 
out notice whose title was complete before there came into 
existence a trustee who could seek to avoid the fraudulent 
transfer has a good title. 





BELVEDERE FISH Guano COMPANY v. RAINHAM CHEMI- 
CAL WORKS, (1920) 2 K. B. 487. 

Dama ges—Neghigence—Dangerous substance— Explosion— 
Liability—Em ployment of contractor. 

A person who brings dangerous substances upon premises 
and carries on a dangerous trade with them is liable if, though 
without negligence on his part, these substances cause injury to 
persons or property in their neighbourhood. This liability 
exists whether the land is or is not ownéd by the person re- 
sponsible for the bringing upon itand use .of the dangerous 
substances, and whether he is or is not aware of the danger 
at the time when he brings and uses them. 

Per Atkin, L. J.—When a:person, through a contractor, does 
work which from its nature is likely to cause danger to others, 
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there is a duty on his part to take all reasonable precautions 
agafnst such danger, and he does not escape from liability for 
the discharge of that duty by employing the contractor if the 
latter does not take these precautions. The principle is equally 
applicable where the person is under liability by statute or 
contract to bring dangerous materials on to land: which, if 
done by himself, imposes upon him the absolute obljgation to 
prevent them escaping so as to cause damage. e 





YOUNG v. LADIES’ IMPERIAL CLUB, (1920) 2 K.B. 523 C.A. 


Olub—Proprietary club—Egpulsion of member—Executive 
Committee—N otice of mecting—Omission to serve—Member dis- 
pensing with notice—Effect of —Formalities of notice. 


Under the rules governing a ladies’ proprietary club, it 
‘was provided that if the conduct of any member should, in the 
opinion of the Executive Committee, be injurious to the char- 
acter and interests of the club, the Committee shouid have power 
to suspend the member from the use of the Club and to recom- 
mend her to resign, and if she did not do so within a certain 
time, the Committee should erase her name from the list of 
members. No member could be so suspended or re- 
commended to resign unless a resolution to that effect 
should have been passed by a ‘certain majority of the mem- 
bers of the Committee actually present ata meeting specially 
convened for the purpose. The plaintiff,a member of the 
Club, was recommended to resign and as she did not do 
so, the Committee erased her name from the list of meimbers 
acting under above rule. The notice convening the meeting of 
the Committee stated that the object of the meeting was “ to 
report on and discuss the matier concerning. Mrs. Y (the 
plaintiff) and Mrs. L.” The notice was sent to each member 
of the Committee except one, who had previously intimated to 
the Chairman that she would be unable to attend meetings of 
the Committee. In an action by the plaintiff for a declaration 
that she was still a member of the Club and that her purported 
expulsion was invalid, held, the omission to summon the 
absent member of the Committee invalidated the proceedings 
of that body that the notice did not state the object of the 
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meeting with sufficient particularity and that on both these 
grounds the order of expulsion of the plaintiff was bad. à 
Where a special meeting of a Committee or any other 
body has to be specially convened fora particular purpose, 
every member of that body ought to have notice of and a 
summons to the meeting. If the absent member of the body 
is at sucha distance or so ill that it is physically impossible for 
həm to attend in obedience to a summons, then and then only 
the convener of the meeting is excused from sending notice 
to that member. In all other cases, in the absence of such a 
notice the meeting of the body will not be properly convened. 





D1 FERDINANDO v. SIMON, SMITS AND COMPANY LTD., 
(1920) 2 K. B. 704. 
Contract—Breach—Damages incurred—Kate of exchange. 
In the case of damages incurred in a foreign country the 
“Court in arriving at the proper equivalent in British currency, 
. must have regard to the rate of exchange prevailing between 
England and the foreign country on the date of breach and 
not that prevailing at the date of the judgment. 





BARRY AND OTHERS v. VAN DEN Hark: (1920) 2 


K. B. 709, ; . 

Contract—Breach — Damages incurred abroad.— Rate of 
exchange. ; 

Where a person becomes liable to pay damages in a 
foreign currency for breach of a contract, the damages, for the 
purposes of an English judgment, must be assessed as at the 
date of the default, and the sum payable must be converted 
into English currency, according to the rate of exchange 





prevailing at that date. 


THE Prins DEN NEDERLANDEN : (1920) P. 216. 

Prize — Carriage of contraband — Innocent shipowners— 
Freight—Right to. 

Though the general rule is that neutral shipowners are 
not entitled to payment of freight in respect of the carriage of 
contraband, the court has a discretion which it can exercise in 
favor of innocent shipowners in exceptional circumstances, 


140 THE MADRAS LAW JOURNAL. [ VOL. XXXIX 


RAWLINGS v. GENERAL TRADING Co., (1920) 3 K. B. 30. 

Contract—Public policy—Auction sale of Government goods 
—Combination among bidders to keep down the price and share 
the profits. , 

If on a sale of Government stores by public auction, 
where no reserve is fixed, two or more buyers agree that one 
of them only shall bid in order to keep down the price and 
that they shall share the profits of the purchase between ther, 
the agreement is unenforceable as being against public policy. 





REX v. LEMAL STREET POLICE STATION INSPECTOR, 
(1920) 3 K. B. 72. l , 

Ahen—Deportation—Enquiry—Opportunity to show cause 
— Aliens Ordinance 1919 Art. 12 para if ultra vires. 

_ Art. 12 para 1 of the Aliens Ordinance 1919, made under 
the Aliens S Act, 1914, and empowering the Secre- ° 
tary of State “if he deems it to be conducive to the public 
good” to make a deportation order against an alien is not 
uliva vires. The Secretary of State in acting under that provi- 
sion is not a judicial, but an executive officer and is not bound 
to hold an enquiry are to hear the person against whom he 
makes an order of deportation. 





ADAMS v. LONDON IMPROVED MOTOR COACH BUILDERS, 
(1920) 3 K. B. 82. 

l Practice—Costs—Solicitor retained by Trade Union—Costs 

payable out of common fund. 

A successful plaintiff in an action is not disentitled to his 
costs because a Trade Union, of which he was a member and 
to whose funds he contributed, retained a solicitor for him and 
paid the solicitor’s costs out of the Bion Funds. 





FLANNAGAN v. SHAW, (1920) 3 K. B. 96 C. A. 

Statute—I: nterpretation—Repeal by implication. 

A repeal of a statute by implication is effected when 
the provisions of a later enactment are so inconsistent with 
or repugnant to the provisions of the earlier one, that the two 
cannot stand together, in which case the maxim “ Leges 
posteriores contraries abrogant ” applies. Special Acts are not 
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repealed by general Acts unless there is some express reference 
‘to the previous legislation or unless there is a necessary ircon- 
sistency in the two Acts standing together. 





POLE-CAREW v. CRADDOCK : (1920) 3 K. B. 109 C. A. 
Revenue—Hxemption—Income-Tax—Payment for a long 
time—E ffect of. 

e Where an Actiof Parliament establishing a ferry provided 
that its proprietors for the time being shall not be subject to 
“any tax, rate, or assessment whatsoever, parliamentary or paro- 
chial, for or in respect of the said ferry.” Held, that the exemp- 
tion granted by the statute extended to the income-tax also, 
though it was first imposed subsequent to the Act authorizing 
the ferry. 

The mere fact that the owners of the ferry did not claim 
* the statutory exemption for along time would not prevent 
them from disputing the assessment. 





SCHAFER v. BLYTH: (1920) 3 K. B. 140. 

Pratice—Judgment ‘by defaulti—Setting aside—Ahplication— 
Enlargement of time—Rules of the Supreme Court—O. 36 R. 33. 

O. 36, R. 33 of the Rules of the Supreme Court Rules 
provides that “any verdict or judgment obtained where one 
party does not appear at the trial may be set aside by the Court 
or a Judes asana upon an application made within 6 days 
after the trial.” Held, that the Court had a discretion to enlarge 
the time appointed by that rule, so as to enable the application 
to be made as soon as praticable after the expiration of the 
time to the Judge who tried the action. 





SMITH v. SMITH AND RUTHERFORD : (1920 P. 207.) 


Practice—Pauper action—Security for costs—Divorce. 

A party who has obtained leave to proceed as a poor per- 
son is under ordinary circumstances released from liability to 
stay of proceedings for failure to give security for costs, even 
where security would otherwise be- ordered. This immunity, 
however, does not relieve a husband who is a petitioner for 
divorce or other relief in a matrimonial cause from the obliga- 
tion; upon which the Divorce Rule 158 is founded, to provide 
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according to the directions of the Court such payments as are 
deemed by the Court to be necessary in order that the wife 
may not be deprived of justice from being unable for want of 
funds to appear at the hearing. 





- HUTCHINSON v. NATIONAL REFUGEES FOR HOMELESS AND 
DESTITUTE CHILDREN :(1920) A. C. 794. é 

Will—Construction—Gift to a class on failure of precediug 
trusts—Period for ascertaining class. 

A testator provided foran annuity to his widow and 
gave interests in the residue of his personal property to his 
three daughters and their issue with cross remainders and 
then proceeded as follows:—“And I do further direct that on 
failure of all the trusts hereinbefore declared of the residue of 
my personal estate, such residue shall be in trust for such, 
person or persons as on the failure of such trusts shall be my 
next-of-kin and entitled to my personal estate under the 
statutes for the distribution of the personal estates of intes-, 
tates, such persons if more than one to take distributively 
according to the said statutes.” H eld, that the ultimate gift of 
residue was in favor of those persons who would have been 
the next-of-kin of the testator under the Statutes of Distri- 
bution if he had died at the date of the failure of the antece- 


dent trusts. 


It is a question of construction in each case whether the 
class is to be ascertained at the death of the testator orat a 
later date. It is for those who assert that the cluss is to be 
ascertained at a date other than that of the death of the testator 
to show that this is the fair result of the language of the will. 
If by the use of an adverb of time or otherwise the will shows 
that the class is to be ascertained on the death of the holder of 
some antecedent interest, this settles the point. 





Bullock v. Downess, (1860) 9 H. L. C. 1; Morttnore v. 
Mortinore, (1879) 4 App. Cas. 448 ; In re Wilson, (1907) 2 Ch. 
572 distinguished. 

Decision of the Court of Appeal in (1919) 2 Ch, 17 


reversed. 
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KEMP. v. CORPORATION OF CITY OF GLAsGow: (1920) A. 
C. 8386. z 

Local Government—Corporation—Misapplication of funds— 
Payment of electioncering expenses in adjoining -Constituenctes. 

It is against public policy that a corporation having 
power to make payments out of its funds for the benefit of the 
burgh, should be at liberty to devote its resources to 
promote the return in adjoining constituencies of candidates 
who would be prepared to support a particular policy which, 
at the time, in the view of the. corporation is desirable. Such 
expenditure would have to be kept:secret: at the time and 
certainly has a tendency to influence the representation of the 
adjoining constituencies which ought, as far as possible, 
simply to reflect the opinion of those constituencies them- 
selves. 
6 





BROWN v. GREGSON, (1920) A. C. 860. 


Will—Election—Scope of the doctrine—I mpossibility of Com- 
pliance. 

A beneficiary who is given a share under the will in assets, 
the total amount of which depends on the ‘inclusion of pro- 
perty belonging to the beneficiary himself which the testa- 
tor has ineffectively sought to include, ought not to be allowed 
to have a share in the assets effectively disposed of, excepting 
on terms. He must co-operate to the extent requisite to pro- 
vide the amount necessary for the division prescribed by the 
will, either by bringing in his own property, erroneously con- 
templated by the testator as forming part of the assets, or by 
submitting to a diminuition of the share to which he is prima 
facie entitled, to an extent equivalent to the value of his own 
property if withheld by him from the common stock. But in 
order to put a legatee to his election it must be in his power by 
waiving his objection to the will, or adverse claim, to perfect 
the right of the testamentary disponees. A legatee who has 
not the power of perfecting the right of the disponees cannot 
be called upon to give an equivalent benefit. A Court of 
equity will not decree something to be done by the legatee 
which would amount to a breach of trust or be a mere idle act 
that could only lead to litigation. 


J 3 
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TRINIDAD SHIPPING Co. v. ALSTORS : (1920) A. C. 888. 

, Contraci—lllegality—Foreign law—Performance of contract 
— Right to refund. 

Contracts made between British subjectsin British terri- 
tory for the carriage of goods by sea toa foreign country are 
governed by British law as the lex loci contractus is British. An 
agreement made as aforesaid to allow rebates upon freights paid 
for the carriage of goods by sea to a foreign country cannot, be 
repudiated, after the goods have been carried and the freights 
paid, on the ground that payment of the rebates would subject 
the shipowners to penalties under the law of the foreign 
country. 





RAJAPAKSE v. FERNANDO, (192v) A. C. 892. 

Estoppel—Conveyance withont title—Subsequent acquisition 
of title—Feeding estoppel—Ceylon—Roman Dutch law. ° 

Under the Roman Dutch law as existing in Ceylon, the 
English doctrine applies that where a granter has purported to 
grant an interest in land which he did not at the time possess, 
but subsequently acquires, the benefit of his subsequent acqui- 
sition goes automatically to the earlier grantee, or, as itis 
usually expressed, “feeds the estoppel.” 





JOTTINGS AND CUTTINGS. 

Lord Cockburn.—It is bad enough when common folks 
indulge in a temper fit, but what shall be said when great men 
make a like exhibition of themselves ? Sir Alexander 
Cockburn and Sir Edward Landseer were dining ata table 
where the conversation was varied and cheerful. Sir Alex- 
ander was Lord Chief Justice of England and Sir Edwin was 
perhaps the most eminent English artist of his time. Some 
one spoke of Shakespeare, and Landseer remarked that the 
poet had madea mistake in causing his hunted stag to shed 
“big round tears.” “Now,” said he, “I have made stags my 
special study, and I know that it is quite impossible for them 
to shed tears.” Most of the guests were inclined to accept 
this as an innocent if not very valuable commentary, but 
Cockburn turned upon the speaker and asked him in a loud 


voice: 
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“And you don’t think you are committing’ a most un- 
warrantable impertinence in criticising Shakespeare?” -' 


The explosion of a bomb could not have created greater 
. dismay. .Landseer, the most.sensitive of mortals, turned pale, 
and Cockburn continued to glare.at him. The host, as soon 
as possible, broke up the party and bundled his quarrelsome 
guests off into the garden. Now came another difficulty. The 
hogise was six miles from tuwn, and as it was Sunday evening, 
no cabs were to be had. Landseer must return in Cock- 
burn’s carriage. To that end the host made every possible 
effort to -bring about a eson haton, He entreated the 
artist to forget and forgive : 

“ Remember, Sir Edwin,” said he, “ that long after he 
has joined all the other Chief Justices and is forgotten, ' your 
fame will remain as ee of the greatest English painter of 
this or any other age.” 

“That's true,” said Sir Edwin, i and I am willing to 
make it up and ride home with him. But he’d better know 
that if he begins again I’m the man to get down, take off 
my coat and fight him in the lanes.” 


Then the Lord Chief Justice was told that Landseer was 
willing to shake hands and go hcme with him. 
“I wont take him! said he curtly, and drove away 
alone. ; 
ma 
Cockburn had been detained one day in Court much 
beyond the usual hour, by the dull prosing of an advocate. 
A friend meeting the Judge afterwards, said that the advocate 
was certainly inclined to be tedious. ` 
"“« Tedious” exclaimed Cockburn, “he not only exhausts 
time, but encroaches on eternity.” | 
* ok | 
Cockburn, after a long stroll, sat-down on a hillside 
beside a shepherd, and observed that the sheep selected the 
. coldest situation for lying down. 
“ Mac,” said he, “I think if I were a sheep I should 
certainly have preferred the other side of that hill.” 
The shepherd answered : 
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“Ay, my Lord; butif ye had been a sheep ye would 
have had mair sense.” 
j k% 

Judges at the Banquet: Sir Norman Hill, President of the 
Liverpool Law Society, presided at the Banquet held at the 
Exchange Hotel on October 6, in connection with the Law 
Society's visit to Liverpool. Among those present were Lord 
Sterndale, Lord Mersey, Mr. Justice Rigby Swift, Mr. Justice 
Eve, Sir W. Kyfhn Taylor (presiding Judge of the Liverpool 
Court of Passage) Judge Thomas, Sir Claude Schuster, Mr. 
Hemmarde, K.C., (Recorder of Liverpool) Mr. C. H. Morton, 
(President of the Law Society) Mr. J. D. Boitterell (Vice- 
President) and the other members of the Council who attended 
the meeting. 


Lord Sterndale responding to the toast of “ The Lord? 
Chancellor and His Majesty’s Judges,” proposed by Sir 
Normal Hill, said that the absence of the Lord Chancellor 
even temporarily, from the business of the country was a mis- 
fortune. He regretted the absence of his intellectual capacity 
and sagacity in the counsels of the nation at the present 
moment. During the short time he had held office Lord 
Birkenhead had made an unusually large number of Judges, 
and no member of either branch of the profession could 
quarrel with any of his appointments. He (Lord Sterndale). 
had not recently devoted much time to legal studies, but he 
had occasionally looked at the newspapers, and he thought Mr. 
Justice Rigby Swift, by his trial of a case of a sordid kind, 
which had been written up by the newspapers to the level of a 
great sensation, had given them a fine example of the dighity 
and composure which was proper to the occasion. Excepting 
in so far as the question of perjury wasone of great import- 
ance in the Courts, he had treated the case, and properly 
treated it, as if it were no more than an ordinary case of 
stealing boots. Referring to the efforts which had been made 
in great commercial centres to accommodate the administra- 
tion of commercial law to the somewhat complicated processes 
of commerce, he claimed that the Judges had done their 
best in that direction. It was impossible to geta judgment 
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out of a Judge in the same rapid way that a hundred bales — 
of cotton could be sold on the exchange, just as it was 
impossible to have a Judge sitting under an umbrella at the 
pierhead settling ships’ disputes as fast as the cargo came 
out of the vessels. But although many of the law's processes 
were antiquated and consumed time, it was only necessary to 
read the reports of law cases in foreign countries to see that 
there was’something to be said for our hide bound rules of 
evidence and law. Credit could» be properly claimed for 
Juidges in respect of their impartiality in everything they were 
called upon to do, and'no greater tribute could be paid to 
them in that regard than was implied in the fact that whenever 
there was any specially difficult matter to be referred to any 
special committee, it was a Judge who was chosen to preside. 
That was a practice they did not wish to see pursued more 
“han was absolutely necessary, not only because it removed 
Judges from their proper work, but because it was very difficult 
in such cases to prevent a judge being mixed up with public 
and political affairs. It was of the highest importance that a 
judge should sit absolutely apart and removed from political 
movements. Therefore he held that on all occasions on which 
it was proposed to enlist their services, the most careful 
scrutiny should be given to the circumstances to determine 
that their assistance was absolutely necessary. 

Mr. Justice Eve, who also responded, said there never 
was a time when the maintenance of the judiciary as an 
impartial arbiter between the executive and the individual was 
more essential than it was to-day. In times of unexampled 
difficulty the Executive had imposed limitations on the indi- 
vidual liberty and rights of the subject which were unparalleled 
in the history of the later centuries ; and in modern legislation 
there was a recognizable tendency to substitute for the com- 
petitive activity of the individual the enervating and levelling 
monotony of State control, and to discourage, if not to endan- 
ger, the activity prompting the individual effort by which the 
Empire had been built up. He questioned the wisdom of the 
policy of the minimum wage, being dvuubtful not only as to 
whether it could be of advantage to the community at large, 
but even as to whether it would ultimately benefit those who 


148 THE MADRAS LAW JOURNAL. Lyon, XXXIX 


=- were temporarily enjoying the advantage of it. He mistrusted 
too, the State’s invasion of areas which had hitherto been kept 
efficient by the vitalizing stimulant of strenuous and resource- 
ful individualism, especially in a community in the very bones 
of which was bread a hatred of bureaucracy, an intolerance of 
unnecessary and irritatiag restraint, and the supporting instinct 
that in the race of life the prizes should go to those who best 
deserved them. The Law Journal, 16th October, 1920. 
f k 

Women as Jurors. When the Sex Disqualification (Removal) 
Bill was before Parliament there were not wanting many of the 
cynical kind to suggest that the next step in enfranchisement 
would be a relieving Bill to exempt women from the obliga- 
tions which went with the new “liberties.” And the ex- 
perience which has followed on the application of the less 
than year old statute to women as jurors certainly gives some® 
colour to the unkind suggestion. The Act, which removed 
practically all the remaining female disabilities, provided: S. 1 
that ‘a person shall not be disqualified by sex or marriage 
from the exercise of any public function——and a person shall 
not be exempted by sex or marriage from the liability to serve 
as a juror.’ Jury service is incumbent on every householder 
assessed at £ 30 in the Metropolis or £ 20 in the Provinces, 
and so widely has ‘enfranchisement’ proceeded since the first 
Women’s Property Act that the number of women house- 
holders has now reached the dimensions of a large populace. 
In one magisterial division of London alone it is computed 
that 12,000 female names have been added to the jury lists. 
From all quarters of the kingdom. come reports, daily, of 
feminine applications for exemption. And the grounds of 
appeal are as novel as they are significant of the attitude 
of most women towards the new franchise. Ona single day 
at Willesden Police Court one woman appellant declared 
she could “ never stand the strain of it;’’ another produced 
a.doctor’s certificate stating that ‘the impure air of the 
Court” would be detrimental to her health; and a third 
boldly claimed exemption on the ground that she was the wife 
of an unnaturalized Frenchman (though forty years resident 
here). None of these appeals succeeded, and the same fate 
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befell two ladies at Lewisham, one of whom produced a 
certificate that she was suffering from neuritis, while another 
pleaded her work as a schoolmistress, having left her class of 
twenty-eight pupils to attend the Court. For Bournemouth 
Quarter Sessions, to be held this week, we are told that some- 
thing like sixty summonses were issued to women house- 
holders to attend, but in nearly fifty cases’ medical certificate 
were returned as excuses for non service. And so the tale goes 
on over the whole country. There is, indeed, serious ground 
for thinking that, so far as jury service 1s concerned, sex 
disqualification is of a different kind and quality to that which 
its opponents have conceived, and that its removal will soon 
not be regarded as an unmixed blessing even by the recipients 
of the privilege.—Ibid, 9th October, 1920. 





CONTEMPORARY LEGAL LITERATURE. 


The Canada Law Journal for June 1920 considers some of 
the difficulties of cutting off the right of appeal to the judicial 
committee from Canada, a subject which is frequently mention- 
ed of late. 

The Canadian Law Times for July 1920, has a strong 
condemnation upon the Bankruptcy Act of the Dominion 
which we are told, is a slavish copy of the latest English 
Bankruptcy Act. The system of copying whole-sale the 
complex machinery of the English Bankruptcy Law of the 
present day to communities not highly developed is forcibly 
pointed out. In this connection we may say that the Provin- 
cial [nsolvency Act of India is a simpler enactment suited to 
the Indian conditions and not a copy of the English statute, 
which will be unsuitable to the moffussil in India. 


The American Law Review for March—April 1920, has an 
article on “the Law as a True Induction.” “Induction ” 
properly speaking is merely a process of inference and proceeds 
from the known to the unknown, ascending from a few 
observed instances or phenomena to a general proposition or 
law governing all instances, A real induction when based 
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upon observances of phenomena is never made with absolute 
confidence. Induction is from its very nature incapable of 
affording that degree of certainty necessary to meet the require- 
ments of laws governing and regulating complex human affairs 
and relations, According to the writer, the law—meaning by 
“law ” the established rules governing and regulating human 
affairs and relations, as contradistinguished from the laws of 
nature—is a pure deductive science like mathematics’ To know 
the science of the law is to know these well-established funda- 
mental principles which, when properly applied, control or 
solve every instance or law-suit which can arise and -not to 
know “‘instarces’’ in the shape of decided cases. He who 
does not know these general fundamental principles does not 
know the law—however many “ instances ” or decided cases 
found in the law reports, or existing in manuscript and unre- 
ported, he may be familiar with. s 
k E 

The American Law Review for M ay—June 1920, has an article 
on the Code Napolean where the writer combats the view of 
the author of “ Napolean and his Code ” in 32, Harward Law 
Review 128, that the chief merits of the Code are “ clearness, 
convenience, conciseness and simplicity.” The writer points 
out in the course of this article; that however-simple and 
concise, the code may be to a reader it is no guide to all the 
complex questions that arise in daily life and which can only be 
satisfactorily answered by the case law system as prevails in 
England. He illustrates his position by taking the case of 
contracts in restraint of trade for which there is no specific 
provision in the Code Napolean, a subject which is covered by 
a number of precedents in England which have taken into 
account almost all the possibilities that can'arise on the subject. 


The Journal of the Society of Comparative Legislation for 
October 1920, has a contribution on “Industrial Courts in 
Australia.” The author of the article is the President of an 
Industrial Court and his treatment of the subject requires very 
careful consideration i in these times of grave industrial unrest 
and conflicts between the employer and the employee. The 
legislature of Australia has passed in recent years enactments 


PART XX.] THE MADRAS LAW JOURNAL. 151 


Constituting Courts of Industrial Justice. The implications 
of these Acts are incomparably more significant than may 
appear from any reference to statutory texts. “Courts” intply 
adjudication according to rules or principles of law, expressed 
in statutes, or evolved in a long course of judicial interpretation. 
The ambit and importance of the rules or principles of law 
which are applied by Courts of Industrial Justice, can only be 
estimatedeafter due consideration of the complex and chang- 
in& character of modern industrial conditions, and the extent 
to which the life of the great majority of citizens is governed 
by those conditions. In Australia, the new realm of law 
promises to develope into a Code which, if it will not 
eclipse, will at least challenge, the traditional prestige of 
Criminal and Civil Law. Judging by the existing rate of 
progress, the parvenu of to-day will be an aristocrat of to- 
emorrow, and some ancient views as to the scope of positive 
law, and as.to the relative importance of the law of master 
and servant te the totality of law, will undergo a radical 
change, The writer sets before himself three questions (1) 
Whether or not industrial conditions are capable of just settle- 
ment by private agencies, (2) Whether, assuming some form of 
public control, there is any need or justification for an addition 
to the existing scheme of Courts, and (3) whether admitting 
Courts of Industrial Justice to be necessary, it follows that 
Industrial Law will develope into a Code of such magni- 
tude of importance as to challenge comparison with existing 
Codes of Criminal and Civil Law. On the first question he 
expresses the opinion that when all the factors are viewed 
collectively, they go to show the need for an ever-expanding 
range of State authority and regulation. On the second ques- 
tion, he comes to the conclusion that until Industrial Courts 
_ are constituted, and are empowered to do justice between 
parties, without doing injustice to others than parties, there is 
no hope of any reasonable standardization of wages and 
conditions throughout industry at large. In dealing with the 
last question, to illustrate the quantum of law involved in the 
establishment of Industrial Courts reference is specifically made 
to the question of the rate of wage and the principles deter- 
mining it, This is dealt with under the three headings of the 
j4 7 
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Living Wage, the Primary Minimum, and the Secondary 
Minimum and he points out the difficulty. of fixing each one 
of them. And lastly he deals with the successes and the failures 
of the Industrial Courts in Australia and suggestions are made 
for their Improvement. 


Another article deals with the Imperial Crown and the 
Foreign Relations of Dominions. The extent to which great 
changes have taken place in the relations between tHe United 
Kingdom and the Dominions in the last three years is begin- 
ning to be realized in the Dominions. The problem of 
Dominion Status, the most difficult of all the problems involv- 
ed in the re-adjustments of the constitutional relations of the 
component parts of the Empire is not only unsolved but awaits 
the first essential of a solution, namely, clear statement. The 
article discusses the position of the Dominions in respect of 
foreign relations. There is on the part of the Dominions ofe 
late a demand for absolute equality of status with Unit- 
ed Kingdom, equality of nation-hood has been asserted 
at every available opportunity by Dominion Statesmen, 
but they have not shown that they have in mind any 
rational unifying principle by the application of which 
Dominion autonomy and Imperial unity may be finally recon- 
ciled. The writer then considers briefly the position of the 
Imperial Crown as the supreme unifying force. The Crown 
is the supreme executive in the United Kingdom and all the 
Dominions ; but it acts upon the advice of different ministries 
within different constitutional units. A distinction has to be 
drawn between what may be called “ group” questions and 
“ national” questions of the Empire. The essential character 
of “ group ” questions is that action by the Crown in such 
matters cannot be taken fur one member of the group of states 
without necessarily involving the others. Until recently such : 
actions have been taken by the Crown solely upon the advice 
of British Government and although in many cases the Domi- 
nions have been consulted. The effect of the constitutional 
developements from 1917 has been to introduce the new 
constitutional practice that the Crown should not take action 
in any vital matter of high policy involving each part of the 
Empire unless advised thereto by all the responsible Govern- 
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ments of the group of States. There are again “ national” 
matters regarding which a convention of the constitution is 
growing up whereby the Dominions can secure for the purpose 
of their foreign policies the necessary access to the sove- 
reign powers concentrated in the Imperial Crown ; and the 
writer thinks that the British Ministry should no longer possess 
the constitutional right to close or to restrict the channel 
of the Dominion Ministers approaching the Crown. Then 
„ thé writer concludes as follows :— 

“ All that can be said, in conclusion, is that a system of 
this kind offers a possible via media between formal dissolution 
and an imperial federal Super-State based on the principle of 
majority rule. To tread firmly in this middle road, to work a 
system which assumes the possibility of unanimity amongst 
the members of the group of States on crucial questions of 
foreign policy involving formal action by the Imperial Crown 
will require great goodwill, great forbearance, and great 
political sagacity. These qualities exist whether in sufficient 
strength the future alone can tell. But, whatever, is to be the 
outcome, it is clear that the experiment must at least be tried.” 

There is an article on “ State Immunity in the Laws of 
England, France, Italy and Belgium,” Here is a discussion of 
the liability of a State to its own subjects or the subjects 
of other countries for the acts of the State. With reference to 
the French, Italian and Belgian laws, it is pointed out that the 
laws of these countries renders the State more liable in an 
action of a subject, though the liability even in these States is 
restricted to what may be called the private Acts of a State as 
distinguished from its political Acts by which are meant Acts 
which by their nature can only be performed by the Government. 

The subject of the Alien Enemy in English Law as devel- 
oped in recent years during the course of the late war is consi- 
dered in a contribution by Mr. Roxburgh in the same number. 


BOOK REVIEW. 

THE INDIAN CONSTITUTION by Prof. Panchanan Mukerjee 
M.A., F.R.E.S., Published by Thacker Spink Co., Calcutta, 1920 : 
Price Rs. 12. 

Professor Panchanan Mukerjee, the Professor of econo- 


mics and political science, Presidency College, Calcutta who 
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is already familiar to us by the publication of the Indian Con- 
stitutional Documents has brought out this new work on the 
Indian constitution which contains the fully annotated law 
of the new constitution of Britsh India as embodied in 
the consolidated Government of India Act, 1915 to 1919, the 
Election rules, the Indian Election Offences and Enquiries 
Act, 1920, Indian and Provincial Legislative rules, etc., and 
all relevent documents relating to the Indian Cosstitutional! 
Reforms of 1919. This statement of the scope of the work 
is sufficient to bring to the minds of our readers the scope and 
usefulness of the work just published. The author has fully 
succeeded in his endeavour to give to the public a book 
which will enable it to appreciate the full scope and import of 
the great measures of the constitutional reforms. We there- 
fore, recommend it to all politicians, lawyers, and statesmen 
interested in the subject. ° 





THE LAW AND PRACTICE OF ELECTIONS IN BRITISH INDIA 
VoL. 1. By Mr. E. Vinayaka Row, Vakil, High Court, Madras : 
Price Rs. 6. 
= We welcome the publication of the first volume of a work 
which is bound to be valuable from the comprehensive -nature 
of its contents as given by the author in the opening page of 
this volume. The present volume gives the rules made under 
the Government of India Act for the various legislative bodies 
to be brought into existence under the Act and all the Regu- 
lations applying to the various provinces. We quite agree 
with the author in thinkiny that it is necessary to have 
published the rules and regulations before the Novem- 
ber elections reserving to the second volume the notes 
on the rules. As is observed by the author himseM the 
present plan is not without merits. We may perhaps be 
allowed to say that the Government of India Act might also 
have been printed in this volume. Probably the author 
will include it in the second volume of his work as a book on 
this subject will not be complete without the Act itself. We 
heartily recommend this publication to all who have anything 
to do with the election law and we are eagerly looking forward 
for the publication of the other two volumes which promise to 


be full of interest. 





The Madras Law Journal. 
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SOME RECENT MORTGAGE CASES. 


[HETRAM v. SHADIRAM, (1918) I.L.R. 40 A. 407 (P.C.); 
MATRULAL v. DURGA Kunwar, (1919) I.L.R. 42 A. 364 (P.C.); 
GANPATILAL v. BINDBASINI Prasan (1920) 39 M. L. J. 108 
(P. C.) ; : 

The three decisions of the Judicial Committee noted 
@bove deserve more than a passing notice. Referring to 
Hetram v. Shadiram, Mookerjee, J. remarked in Kalidas v. 
Prasanna 1 that it ‘may have the effect to unsettle what has 
hitherto been understood as settled law and may have affect- 
ed judicial decisions which were not brought to the notice 
of the Judicial Committee.” In Matrulal v. Durga Kunwar 2 
their Lordships have departed from the rule laid down by 
them in Umesh Chandra v. Zahur Fatima 3 and this departure 
is sought to be justified by the language of S. 89 of the 

Transfer of Property Act and the interpretation placed on it 
in Hetram’s case. The observations in Ganpati Lal v. Bind- 
basini Prasad + were considered by Sir John Wallis, C. J. and 
Seshagiri Iyer, J. in A. S. No. 308 of 1919 (39 M. L. J. Short 
notes. p. 10) and the learned Judges were by no means certain 
or unanimous as to their scope or effect. Pronouncements 
like these from the highest tribunal are bound to give rise to 
numerous conflicting rulings in this country, in the inevitable 
attempts to define or limit the precise scope and effect of the 
judgments or the several observations contained in them. 


The decision in Hetram v. Shadiram 9 rests on a principle 
t applied in Mahomed Ibrahim v. Ambika 


1. (1919) I. L. R. 47 Oal. p. 452, 2, (1919) I. L. R. 42914. 364. 


3. (1990) I. L. R. 18 O. 164. 4. (1920) 39 M. L. J. 108, 
5. (1918) I, L. R, 40 A. 407. . 


much tbe same as tha 
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Pershad Singh 1 in respect of the appellant’s claim to priority 

on foot of the Zuripeshgi of 1874. Itis however the observa- 
tiotts with reference to S. 89 of the Transfer of Property Act 
that are calculated to create doubts and difficulties. A prior 
mortgagee who obtained a decree for sale against the mortgagor, 
(without impleading the puisne mortgagee) allowed the exe- 
cution of that decree to become barred by limitation, as he 
himself became entitled, by some other means, to the equity 
of redemption. More than twelve years having elapsed frôm 
the date of the mortgage, a fresh suit to enforce it as against 
the puisne mortgagee would also have been open to objection 
on the ground of limitation, In these circumstances, the ques- 
tion arose whether the puisne mortgagee, in enforcing his own 
mortgage, could bring the property to sale free of the prior 
encumbrance. Following the decision in Mahomed Ibrahim’s 
case, it might have been said that the puisne mortgagee was 
not affected by the decree to which he was not a party and 
that any further enforcement of the prior mortgage (as a mort- 
gage) having become barred by limitation, the puisne mort- 
gagee was entitled to bring the property to sale free of the 
prior charge. But their Lordships rest their decision entirely 
on S. 89 of the Transfer of Property Act, the effect of the last 
clause of which they hold to be “that on the making of the 
order absolute the security as well as the defendant's right,to 
redeem are both extinguished, and that for the right of the 
mortgagee under his security there is substituted the right to a 
sale conferred by the decree.’’ Is this observation intended to 
imply that even as against the non-impleaded puisne mortgagee 
the security is extinguished, by virtue of an order to which 
he was no party and which cannot bind his interest ?, Or, 
was it only meant to say that as between the parties to 
the suit, the security isthen at an end and merged in the 
decree ? In the latter view, the relevancy of the observation 

to the particular question before the Board is not easy to 
see ; and in the absence of any definite reference to the bar 
of limitation to a further suit on the mortgage itself, it is not 

clear from-the judgment what we are to take as the basis on 

which the prior mortgagee’s right was excluded. 


1. (1912) I. L. R. 89 Oal. 527. 
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The last clause of S. 89 only extinguishes the ‘ defendant's 
right to redeem’ and if so, it is not unreasonable to hold that 
the extinction of the security also is only as against the defend- 
ant. Leaving alone any question of bar by limitation to the en- 
forcement of the prior mortgage, it will beanomalous to hold 
that the puisne mortgagee has aright to redeem the prior mort- 
gage (in spite of the decree and sale that had taken place behind 
hig back) but that the prior mortgagee has not, in the same 
circumstances, a right to enforce the mortgage by a separate 
suit as against the puisné mortgagee. As between them, the 
mortgage cannot be deemed to be still in force for the benefit 
of the one but not for the other. 

It is however clear that in the later judgment in Matru 
Lal v. Durga Kunwar 1 this observationin Hetram v. Shad: Lal 
was understood aud applied in its wide significance ; for, 
fhere the question arose as to the terms of redemption by the 
puisne mortgagee who had not been impleaded in the prior 
suit and their Lordships held that the prior mortgagee— 
purchaser was only entitled to claim from’ the -puisne 
mortgagee payment of his decree amount. In Umesh Chunder 
v. Zahur Fatima 2 the Privy Council had held that a 
puisne mortgagee in such circumstances must pay whatever 
amount may be found to be due on that date as per terms of the 
original mortgage itself. For, said their Lordships, ‘the decree 
can only Operate between the parties to the suit . . The plain- 
tiff getting the security of a decree has his interest: reduced. . 
But the plaintiff in this case comes to take away: from Zahur 


the benefit'of the decree....... His case is that as to him 
Zahur is still but a mortgagee and if so, she should be allowed 
such benefit as her mortgage gives her. .... ’ With all 


respect, we venture to doubt if the last clause of S. 89 was deli- 
berately intended to take away the force of this argument. (As 
to its obscurity, of observations in Varmikalinga v. Chidam- 
bara. 3) In any event, it would undeniably be ananomaly if the 
prior’ mortgage should be regarded as subsisting only for the 
_purpose of' giving the puisne mortgagee a right of redemption 
‘but not for the purpose of determining the terms of such 


1. (1919) I. L. R. 42 All. 864 P.O.) 9. (1890) I. L. R. 18 Call -164, 
8; (1905) I. L. R. 29 M: at p. 40. 
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redemption. The question seems to have received no further 
attention in Mirza Yadalli Beg’s case as the Transfer of Proper- 
ty Act is said not to have been in force in, Berar at the time 
that the former decree was passed. 


Both in Hetram v. Shadiram1 and in Matru Lal v. 
Durga Kunwar? stress is laid on the duty of the prior 
mortgagee to search the register of incumbrances and on 
the information derived therefrom, to add all interested 
persons as parties to his suit. Wedo not know whether their 
Lordships would have given any different effect to S. 89 ina 
case where the facts justify a finding (as in Sheo Shankar Ram's 
case) that at the time of his suit the prior mortgagee was not 
aware of the interest of the person who subsequently comes 
forward. Nor is it possible to gather from these judgments 
what, according to them, is the remedy of the prior mortgagee 
against a puisne incumbrancer whom he has failed (whether 
justifiably or otherwise) to implead in his suit. The decree 
cannot of course be executed against him; but if the mort- 
gage is to be regarded as extinguished there would only remain 
for the purchaser at the sale under his decree the alternative of 
redeeming the puisne mortgagee. And where the property is 
not sufficient to meet both the charges, this would mean that 
the first mortgagee is practically to lose his priority. 


It is not clear from the observations of Mookerjee, J. in 
Kalidas v. Prasanna, what the points are on which the. 
learned judge felt that the decision in Hetram’s case may 
unsettle views hitherto regarded as settled. Of the decisions 
referred to by him in this connection, one (Chinnu Pillai v. 
Venkataswami 4) related to the rights of action interse between 
the prior mortgagee purchaser and the puisne mortgagee, 
another (Bibijan Bibi v.Sachi Bewah 5) had decided that under 
S. 89, the extinction of security takes place only when a sale 
had been held and the proceeds distributed and the remaining 
cases dealt with the question whether in spite of an order for 
sale the security cannot be regarded as alive to the extent of 

1. (1918) I. L. R. 40 All. 407 ;P. C.) 2. (1919) I. L. R. 42 All. 864 (P. O.) 


8. (1919) ‘I. L. R. 47 Cal 452. 4, (1915) I. L. R. 40 M. 77. 
5. (1904) I. L. R. 81 Cal. 868, 
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giving a benefit by way of subrogation to a person who lends 
money to pay off the mortgage decree. Anyhow, now that 
the last clause of 8. 89 (and the corresponding provision in 
S. 93) have been omitted from Rr. 5 and 8 of O. 34 of 
the new Code, it may well be hoped that the authority or even 
ratio decidendi of these two decisions will not survive to 
hamper us, except in respect of proceedings that had taken 
place before 1908. That even the reasoning in Mahomed 
Ibrahim v. Ambika Pershad Singh 1is not without its diff- 
culties and possible hardship will be seen from some of the 
considerations set forth in Velayudha Reddi v. Narasimha. 2 
Coming now to Ganpati Lal v. Bindbasini Prasad 3 the case 
raised the familiar question of the rights of coparceners who 
have not been impleaded (or effectively impleaded) in a suit 
to enforce a mortgage of the joint family property. Asa 
natter of Hindu Law, it might have been held that the absent 
members were sufficiently represented by those on record so 
as to make the decree and the execution sale binding even on 
the former (cf. Sheo Shankar v. Jaddo Kunwar, * ) and this 
would be all the more so when the absentees are not prepared 
to question the binding character of the mortgage (Daulat 
Ram v. Mehr Chand, 5). But the Calcutta High Court has, since 
the decision in Lala Suraj Prasad v. Golab Chand 6 held that 
the Hindu Law rule cannot be given effect to in the face of 
the provision in S. 65 of the Transfer of Property Act (now, 
O. 34, R. 1, C. P. C.) requiring that all persons interested in the 
mortgaged property should be impleaded. This question had 
been left open in Sheo Shankar Ram’s case, as it was there 
found that the mortgagee had no notice of the interests of the 
pergons who subsequently sued. Butin the present case, the 
mortgagee had notice (as he had impleaded them, but unfortu- 
nately without a guardian ad litem, in the previous suit) and 
their Lordships had therefore to go further than merely apply 
Sheo Shankar Ram’s case. We may mention in passing that 
O. 34, R. 1,C. P.C. does not reproduce the proviso in S. 85 
as to notice. In Lala Suraj Prasad’s case the minor son was 








1, (1912) I.L.R 89 Cal 527. 2. (1916) 82 M. L. J. 268. 
3. (1920) 89 M. L. d. 108. 4, (1914) I. L. R. 86 A. 888 (P. 0.) 
5. (1887).I. L. R. 16 0. 70 (P.0.) 6. (1901) I, L. R. 28, Cal, 517. 
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allowed to redeem the mortgage, even after a decree for sale 
had been obtained against the father ; but there the minor sued 
before a sale had been held in execution of that.decree. In 
the case under notice, the property had been sold and purchas- 
ed in auction by the mortgagee himself before the institu- 
tion of the subsequent suit by the non-impleaded members. 
It is scarcely necessary to observe that the judgment in Gan- 
patlal’s case should be read in the light of these considera- 
tions ; for it could not have been their Lordships intention to 
lay down unreservedly and without regard to the position and 
relationship of the several parties that by the mere fact ofa 
sale having taken place on foot of a mortgage decree ‘ the right 
to redeem (of every conceivable person ?) is extinguished unless 
the sale be set aside.’ Earlier in the judgment, stress is laid 
on the fact that the plaintiffs admitted the validity of the mort- 
gage and ‘raised no objection to the validity of the decree for? 
sale.’ When their Lordships speak of the necessity for the 
decree or sale being set aside, it can only be understood as 
applicable to a person who is prima facie bound by the same, 
tor that is the principle underlying the judgment in Malkarjan 
v. Narhari 1 whereas, it is clear from the decisions in Khiara;- 
mal v. Daim 2? and Mirza Yaialli Beg v. Tukaram 3 that a sale 
or foreclosure cannot affect and need not be set aside by a 
person whois not prima facie represented in the proceedings 
that led to it. Without determining the precise effect of a 
violation of the rule laid down in S. 85, their Lordships 
seem to .usin the present case to have contented themselves 
with disposing of the matter in the particular form in which it 
was presented by the pleadings. And it was sufficient for the 
purpose to hold that a person who admitted that the mortgage 
in question bound his interest in the property and who was also 
prima facie bound by the decree in the mortgage suit could 
not ignore the sale held under that decree and seek to exercise 
aright of redemption as if the purchaser was still only a 
mortgagee. With this it may be useful to cOmpare the obser- 
vation in Hetram v. Shadiram, 4 where dealing with a puisne 
mortgagee who had not been impleaded in the prior mortgagee’s 


eel 














1. (1900) I. L. R. 26 Bom, 887, 2. (1904) I. L. R. 820, 296, 
3. (1920) 89 M L.J. 147. 4. (1918) I. L. R, 40 All. 407 (P. 0.) 
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suit for sale, they say ‘the second mortgagee was not bound 
by the order for sale which could only have been operative 
subject to his title.’ And it may also be noted that in Mahomed 
Ibrahim v. Ambika Pershad 1 their Lordships allowed to such 
a puisne mortgagee (the appellant in the case) the right to 
redeem a prior mortgage (in favour of one Gajadhur Mahto) 
several years alter the latter had sued upon his mortgage and 
brought the properties to sale in execution. 


But even after thus limiting the observations in Ganpat 
Lal’s case, the question still remains, what is it that their Lord- 
ships could have had in view when they speak of the possibility 
of the sale being set aside ‘in a properly constituted action.’ 
Does the judgment lend any support to the view that the omis- 
sion to implead any member of the joint family in the mortgage 
suit would of itself entitle him to have the sale set aside in 
Whole or in part ? 





FIRST ALL INDIA LAW CONFERENCE. 


Dr. H. S. Gour from Nagpur writes, 

On the 28th October last I had addressed a circular letter 
to all members of my profession inviting an expression of their 
opinion on the subject of holding an All India Law Confer- 
ence during the congress week at Nagpur. I had set out a 
number of subjects for discussion. As the time at my disposal- 
was very short I had fixed time up tothe 15th instant for 
replies, after which I promised to summarize them and to 
convene its first meeting if I found a body of public opinion 
favouring the conference. 

I have up to date received twenty replies from all parts of 
India, and all of them strongly favour the inauguration of an 
annual lawyer’s conference upon the lines indicated by me. 
Many of them lament that such a conference had never been 
thought of before, and one correspondent has even promised to 
read a paper. Encouraged by such general consensus of 
opinions I beg to convene the first meeting of the conference 
at Nagpur on Sunday the 26th December next at 3 P.M. 

Members joining the conference will kindly inform me of 
the date and hour of their arrival here, and whether they want 


—— ty, 


1. (1912) I, L, R. 89 Cal. 627, 
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me: to make any special arrangement for their accommodation. 
Nagpur is only moderately cold about Christmas, and up- 
country friends need not bring’ many warm clothes. The 
Reception Committee of the Congress are putting up a 
temporary congress town for the accommodation of its delegates, 
but those accustomed to the European way of living will 
require more comfortable lodging, and I shall try to accommo- 
date a limited few if I receive timely intimation. Members in the 
several Provinces will now please proceed to form provisional 
committees which the conference will constitute Provincial 
Committees of the Indian Bar. A Provisional Provincial 
Secretary should also be appointed through whom all com- 
munications to me might be made. 

The Provisional programme | propose is as follows :— 

All papers on any of the following or cognate Subjects 
and all suggestions on any legal subject of reform should reaclf 
me before December 15. 

26th December, 1920. 

3 P.M.—Tea and Garden Party to members. 4 P.M. to 
7 P.m.—Conference on the following (amongst other) subjects 
aş previously intimated, namely :— 

(1) The creation of a tribunal of ultimate appeal in India. 

(2) The reform of the High Courts. 

(3) The formation of a Council of legal education for 
India. \ | 

(4) The formation of an Indian Law Association. 

(5) The settlement of rules of professional etiquette. 

(6)- The codification of Hindu and Mahomedan laws. 

(7) A standing law committee to secure uniformity in the 
decisions of tbe various Courts and to draw the attention of 
Government to the defects in the existing Acts, and their 
improvement generally. 

(8) The training and classification of legal pracitioner in 
the country. re 

(9) Maintenance of a Law Journal for the discussion of 
all legal questions of general importance or affecting the profes- 


sion. Rg 4 ; 
8 p.M.—An All India Bar Dinner. 


NAGPUR | 
24th November, 1920. H. S. GOUR. 
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BOOK REVIEWS. 


LAW AND PRACTICE oF LIBEL AND SLANDER IN A GIVIL 
ACTION, by Clement C. Gatley, LL.D., B. C. L., Bar-at-Law. 
42 Sh. Sweet and Maxwell, Ltd., London. 


Without displacing standard treatises like those of 
Messrs. Folkard and Odgers, Mr. Gatley’s work is bound to 
take its place in every lawyer’s library as a leading book on the 
lfw of libel and slander. In these days of imperial unification 
the attempt to include the decisions of the Dominion Courts 
also has its own advantages especially when as the author 
points out some of these cases cover points on which there is 
no direct English authority. Whatever the reason may be, 
actions for defamation form a very inconsiderable part of 
Indian litigation and the reported decisions upon the subject 

gare far from numerous in this country. The Penal Code has 
no doubt attempted to state the Criminal law as to defamation 
in as simple a form as possible. But even in the application of 
its rules and much more so in respect of civil actions for 
defamation, courts in India have largely to depend on the help 
derivable from English decisions and text-books. There is not 
much scope for originality in a work of the present kind, but the 
learned author is to be congratulated upon the directness and 
clearness of his presentation. He has generally preferred to 
state the law in the very language of the decisions themselves 
and his fairly large quotations will be particularly appreciated 
in outstations where the reports themselves may not be avail- 
able. Nearly one half of the work is devoted to questions of 
practice and procedure and the large number of forms and 
precedents will be found specially ‘useful in a country like 
India where legal drafting has yet‘to become a specialty 





THE MADRAS ELECTION GUIDE, by S.G. Sadagopam, B.A. 
and S. G. Ranga Ramanujan, B.A., B.L. Price Rs. 3. 


The growing political interests of the day find their reflec- 
tion in the output of books bearing upon politics and public 
life and the new system of elections with its elaborate 
code of rules is bound to give rise to its own literature. The 
present pamphlet is as it is termed but a guide to the elections, 

J2 
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It gives in a small compass the history of the growth of the 
present Legislative Councils in India and detailed information 
as to their constitution. But the book is mostly devoted to a 
description of the qualifications of the several electorates and 
the principles and rules relating to elections. Having regard 
to the multitude and complexity of the rules a book of this 
kind is almost indispensable for the guidance of the very large 


electorate now brought into existence. = 





PRINCIPLES OF EQUITY, by A. M. Wiltshere, M.A., LL.B., 
Bar-at-Law, 1920. Sweet and Maxwell, Ltd., London. Price 25 Sh. 


Messrs. Snell’s and Smith’s books on Equity have had 
their day and it is time enough now for a new work to appear. 
Mr. Wiltshere’s treatise is well fitted to take their place. The 
subject is much too large for detailed treatment in a single work | 
and the learned author has therefore rightly avoided anything 
in the nature of a discussion or criticism of cases. Want of 
space, if not also a sense of proportion, especially in view of 
the fact that the book is primarily intended for students, seems 
to have necessitated a very cursory treatment of certain topics, 
like subrogation and contribution. And even in respect of 
subjects more fully dealt with, such as, Trusts, Mortgages, 
Partnership, Specific Performance and Injunction, Administra- 
tion, etc., the practising lawyer must turn to the special treatises 
for detailed information. But the statement of the law here is, 
so far as it goes, quite full though very succinct and the 
author has compressed a very large amount of information 
into the modest limits of the work before us. A special feature 
of the book is the Epitome appended, which in about seventy 
pages gives a very clear and exhaustive analytical summary of 
the. subject. We have no doubt that students will find in the 
volume a safe and useful guide to the study of Equity Juris- 
prudence. 


[End of Vol. XXXIX.] 
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NOTES OF INDIAN CASES, 

RAGHUNATH ROY MARWARI v. DURGA PRASHAD SINGH 
47 Cal., 95. (P.C) | 

“This decision of the Judicial Committee has settled the 
question of the right to the minerals of the zamindar in a 
permanently settled estate where he has created a tenure rent 
frfe in a portion of his estate. The prior considered 
pronouncement of their Lordships on the subject was by Lord 
Buckmaster L. C, in Shashi Bhusan Misra v. Jyoti Prasad Singh 
Deo! where in stating the rule of law he used the following 
language which took in the facts of the decided cases to some 
extent. “These decis:ons, therefore, have laid down a princi- 
ple which applies to and concludes the present dispute.- They 
established that when a grant is made by a zamindar of a 
tenure at a fixed rent, although the tenure may be permanent 
heritable, and transferable, minerals will not be held to 
have formed part of the grant in the absence of express 
evidence to that effect.” The misconception that might be 
caused by taking the expression “at a fixed rent” as an integral 
part of the rule of Jaw is obviated by the use of clear 
langufge in the present case, though the result of the 
cases coniméncing from Harinarayan Singh Deo v. Sriram 
Chakiavarthi® down to Rajkumar Thakur Giridhari Singh V.M egh 
Lal Pandey? has always been correctly understood and applied. 
Once there is the creation of a tenure and not an absolute’ 
assignment of lands by the zamindar ‘the mineral rights do not 
pass in the absence of clear language to that effect. - Rent free 
tenures are as common in India as tenures carrying payment 


————— ee ee 
1;- (1916) 1. L. R. 44 Cal. 585 - -~ - -2,_(1910) I, LK. 87 Cal, 128 
“3. (1917) I. L R. 45 Cal S7 
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of rent as an incident. The stipulation for the payment of rent 
nok being a necessary incident for the creation of a tenure, it 
follows'that in cases of rent free tenures as well, the zamindar 
will not part with the mineral rights in the absence of clear 
terms in the grant. 


me ——— 


“DAMUSA Vv. ABDUL SAMAD : 47 Cal. 107. (P. C.) 


Inthis case; the-material- issue- in-the suit -was not -rafsed-. 
in the court of first'instance as well as in the Court of first 
appeal ; when: the’case went on second appeal to the Judicial 
Commissioner, he found that the proper issue had not been. 
raised and that there was no legal evidence on the issue raised 
and decided by both the lower courts. He raised the proper 
issue in the case and gave his decision on it on the evidence 
on record, and their Lordships of the Judicial Committee hold 
that such a procedure was within the powers of a second ap- 
pellate court. That a second appellate court can decide an 
issue of fact necessary for the disposal of the appeal but 
which has not been determined by the lower appellate 
Court is clear from S. 103 of the Code of Civil Procedure 
. of 1908. But the language of the section seems to suggest 
that it must be an issue of ‘fact decided by the court of first 
instance. It may be for this purpose that it is not necessary to 
have a formal issue on the question though it would be more 
satisfactory if an issue had been raised. Though we do not find 
it in so miny words in the judgment of their Lordships it is 
necessary that that question of fact ought to have been present 
to. the minds of both the parties and there should be sufficient 
evidence on the record directed to it. Otherwise even a Court 
of first appeal would have no power to deal with such a ques- 
tion under Order 41 Rule 25, see The Official Trustee of Bengal 
v. Krishna Chandra Mozumdar' ; and it cannot be said that 
the, powers of a second appellate court are wider than. 
those of a court dealing with a first appeal. We think that 
this decision .has taken a somewhat extended view of the 
powers of a High Court in second appeal and its application 
will be of great advantage in saving the trouble and the delay 


Ln, 


1, (1885) I L.R. 12 Cal. 289. 
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which will be caused by calling for a finding from the lower 
court under Order -1 Rule 25 even in cases where there is 
sufficient evidence on the record. It may be noticed here that in 
Laskari v Abbas Bepari: a bench.of the Calcutta High Court has 
taken a very Much more restricted view of the powers of a court 
of first appeal than their Lordships have. done in this case of a 
second appellate court and it is difficult to reconcile this deci- 
sian: of thé Calcutta High Court with the present case. 





CHANDRA BHUKAN SINGH v. SUJAN KUNWAR : I. L. R. 42 
A. 1. . 

The point in this case was whether under S. 41 Cl. (3) of 
the Guardians and Wards Act, 1890, the Court could on the 
death of the minor direct the guardian to deliver property to a 
person claiming to be the heir of the deceased ward. Their 
dordships held that the case did not fall within the purview of 
the section. The language of the section 1s by no means clear. 
While there is a distinct statement that the guardian’s repre- 
sentative may be proceeded against under the section, there 15 
no indication as to whether it can be done at the instance of 
the representative of the ward, for the matter of that the sec- 
tion does not say at whose instance the Court may act. The 
following. considerations are urged in support cf the narrower 
construction (1) the words “relating to past or present property 
of the ward” occurriny in the sub-section from which the infer- 
ence is drawn that the ward must be living (2) the fact that 
death of. the minor is not enumerated among the causes which 
lead to the cessation of the guardian’s power from which also 
the inference is suggested that the ward must be living (3) the 
finality of the order which demands a strict construction. 
Against these considerations it may with equal cogency be 
urged ; (1) as regards the first point the clause applies only to 
requiring accounts to be handed over and besides the argument 
if logically pressed would exclude all cases where the person is 
no longer a ward but this inference is negatived by the enu- 
meration of the ward ceasing to be a minor in the earlier part ~ 
of the section: as regards second point the reason for the exist- 
ence of the words “if for any cause” inthe sub-section cannot 


— 





1, 25 Cal. D. J Bay. 
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be easily suggested. (3) As regards the third ground, the only 
way jn which the order can be enforced is by imposing a penalty 
and against such order an appeal is provided. The appellate 
Court..would be competent to deal with the question on the 
merits then. 

In fact the Court would think of acting under the section 
only in obvious cases and again S. 48 of the Act can hardly be 
said to give finality to the finding of the court on the questiqn 
as to whether a particular property belongs to the minor. 





MAHABIR PRASAD PANDE v. GANGA DIHAL Rar: I, L. R. 
42 A. 7. 

“The question in this case was whether because there was a 
provision for refund of the purchase money in certain events, 
the purchaser’s claim was restricted to those contingencies. 
Expressium facil cessare tacitum is a well known rule of construc-« 
tion and has been given cffect to in a somewhat similar case in 
Subramanya Aiyar v. Saminatha Atyar 1 where implied 
covenant under S. 119 Transfer of Property Act was held 
excluded by the express covenant covering only a portion of the 
ground covered by the statutory covenant. We prefer the 
attitude adopted and applied in this case. Such technical rules of 
construction more often than not defeat the intention of the 
parties. One thing that must be borne in mind is, that docu- 
ments are not drafted in this country by trained lawyers but by 
persons largely ignorant of these nice rules of construction, the 
safer thing always is to regard the statement as an imperfect 
enumeration rather as ‘an exclusive enumeration. 


1. (1897) I. L, R. 21 M, 69. 
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EMPEROR v. BABU RAM: L L. R. 42 A. 12. 


A Court initiated proceedings under S. 476 Criminal 
Procedure Code for an offence under S. 209. I. P. C. There were 
two suits. It was not clear from the order whether the proceed- 
ings were in respect of both or in respect of one of the suits. 
The Criminal Court took it to bein respect of both and con- 
victed the accused. The High Court held that even if the pro- 
ceedings were only in respect of one of the suits, it was only an 
irreghlarity and the conviction could not be disturbed on that 
ground. Want of sanction under S. 195 Cr, P. Code does not 
vitiate conviction and there is no reason why action uuder S., 
476 shoiild stand on a oe -footing.: 


ee JANGAN 


ABUL AZIZ v. Gana CHAND : I. L. R. 42 A. 18, 

A small cause suit was dismissed for default of prosecution 
where it should not have been and then on application by the 
plaintiff the Court set aside the order and finally passed a 
decree in his favour, Ona revision petition presented to the 
High Court, the High Court held that as the suit was not dis- 
missed for default the Court had ho power to set ‘aside the 
original decree, but held that in the circumstances, the proper 
order to make was to set aside the whole proceedings including 
the revised decree. The only query that one is tempted to 
make is—was it necessary to set aside the decree? The Court 
could undoubtedly have set aside the original order on a 
review and seeing that the court had jurisdiction to set it aside 
by some other procedure, the High Court might well have 
refused to interfere with the order. See Narayansawami v. 
Natesa 1 In many cases where there has been a want of juris- 
diction®even the Madras High Court has declined to interfere 
when there was, in fact no injustice done. That is perhaps 
going too far. | 


EMPEROR KADHEMAL J. L. R. 42 All. 24 

It isa psycholojiéal feat of considerable - difficulty which 
the Court had to perfrom in this case of coming to two 
different conclusions in respect of the same matter by reason 
of the requirements of the Evidence Act, but it had to be done. 


1, (1892) I. I. R. 16 M. 424. 
N 2 
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The only material evidence in support of the prosecution: was 
a deposition by a deceased person which against one was 
eidence as be was a party to the previous suit in which the 
deposition was given but was not evidence ‘against the other 
he being only a witness in the case. | 


„a 


IN THE MATTER OF THE PETITION OF KHADHORI LL.R. 
42 All. 26. 


In this case Mr. Justice Walsh had occasion to naka 
on the super-sensitiveness exhibited by subordinate Courts in 
this country as to their dignity. The court,in this case treated 
it a contempt of court on the part of a party to have alleged in 
a petition presented to it that its previous order was contrary 


to rules and to law. 


RUP. SINGH v.  BHABHATI SINGH. I. L. R. 42 All.30. : 

In Musti Jafri Begum v. Sajid Alt 1 their Lordships of the 
Privy Council held that while it is beyond the , competence of 
arbitrators to lay down that a certain property shall be 1m- 
partible for ever parties that actually agree to the course were 
bound by the clause. . This principle i is applied in this case. 


—_——— 


GOPAL PRASAD v. KASHI I, L. R. 42 All. 39. 


It has been no. doubt held in..a number of cases that where 
for instance a suitin which an attachment, before judgment 
is effected is dismissed for default but afterwards the suit 
is revived or decreed the attachment is not restored. The 
position is not the same when the court raises the attach- 
ment but on appeal or in some analogous proceeding it is 
found that the Court wrongly raised the attachment. In such 
a case, the effect of the subsequent order is to restore the 
attachment as from the date on which the court wrongly 
declared it to have ceased. | 





DURGA PRASAD v. BHAJAN. I. L. R. 42 All. 50. 
A purchaser from the manager of an undivided Hindu 
family sues to redeem a mortgage. Is it open to the mortgagee 


to question the right of the vendee to redeem on the ground 
bi Ma, nha GS SURE SEL Cea ee SAN ted GPa ee Meni NEDA 
4, (1900) 1. LxB. 28 AI. 88300 
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that the sale was not justified by necéssity ? The answer would 
depend ‘on ‘the question whéther‘the sale is void or only 
voidable. In the former-case the point is open to the purchaser; 
in the latter unless.the junior member has repudiated the trans- 
action it would not be open to him. The view taken by 
the Privy Council in Hanuman v, Hanuman 1 is that 
an unauthorised alienation by. a member of a Hindu 
family is only voidable and not. void. Would it make any 
difference if,the junior members are ‘minors? Would it make 
any difference if. the transaction is a gift ? So far as North West 
Provinces are concerned, an alienation for no necessity cannot 
if the others object stand even for the share. of the alienor and 
is in the same position as a.gift in Madras. The case in Kanda- 
sami v..Somaskanda 2. seems to take the view that neither a 
gift nor an unauthorised alienation can be ratified by the other 
members of the family. 


JAWALA PRASAD v. SHAMA CHARAN. I. Ù. R. 42 All. 55. 

‘In Annamalai Chetty: vo Valayudha Naicker8 a Full 
Bench of.the Madras High Court has held that when there is a 
letter postponing the right to‘sue on a promissory note, limita- 
tion begins to run from the date specified in the letter. In this 
case there was the further circumstance that there was an en- 
dorsement. It does not appear whether the endorsee had notice 
of itor not. Now suppose tke endorsee had no notice. He 
would not be bound by the agreement but could he take advan- 
tage of it for postponing limitation? Could it be said in his 
case that the. note became payable ‘at the later date? But two 
starling poidts.in respect of. the.::same note according as the 
plaintiff is the original payee or.endorsee with notice or endor- 
se@ without notice would be curious. The question has not been 
so far dealt with in any case. 





SATGUR PRASAD v. Raj KISHORE LAL I. L. R. 42 All. 152 
P. C. o 
In this case their lordships interfered with the concurrent 
opinion of the courts below viz., as to the character of the 
possession of the widow of a predeceased brother of an 





1. (1891) 19 Cal. 128. 2, (1910) (I. D. R. 35 Mad 177). 
E $. (1916) I. L, R. 37 M. 199 
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impartiable estate which, was held by her husband and on his 
death passed on to the undivided brother. Their lordships in- 
terferad on the ground that the case was in-reality one of legal 
inference from documents and not of a mere finding of fact. 
A further question suggests itself on the facts recited in their 
Lordship’s judgment. The right in which the possession was 
. Claimed by the widow was as the heir to her husband’s estate. 
If so, on certain authorities: of the Madras High Court the estate 
perscribed for by the widow would bea widow's estate an& 
after her death the estate should go over to'her husband’s. 
reversioners who were the plaintiffs in the case. That 
the point did not suggest itself to the distinguished Judges 
and counsel in the case is remarkable. Was it because the 
point has no substance in the view of AROSE distinguished 
lawyers or was it a mere slip ?' 





MIRAJI LAL v. PARTAB KUNWARI I. L. R. 42 A. 169. 


In this.case Mr. Justice Lindsay held that a suit will lie 
in the Small Cause Court to enforce payment of money due 
under an award. Under Act XI of 1865 no doubt, such a suit 
did not lie in the Small Cause Court, But as pointed out by 
his Lordship there is an essential: difference between the sche- 
me of the old Act and the scheme of the present act, Whereas 
under the old act, only certain specified classes of suits came 
within the jurisdiction of the Small Cause Court, under the 
present act all suits that do not fall within the he schedule to 
S. 15 fall within the Small Cause C ourt’s jurisdiction and there 
being no article applicable to the case, the suit would.be enter- 
tainable in the Small Cause Court. 


=o 90s eee 
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SURENDARANATH PRAMANIK v. AMRITA PAL CHAUDHURI, 
(1919) 47 Cal. 115. 


This decision in so far as it lays down that a probate once 
granted can be revoked if the executor is called upon by the 
Court to furnish security and fails to do so, is opposed to the 
line of decisions in this country. The question of the revoca- 
tion of a grant of probate is governed by Sec. 50 of the Act 
and the various clauses of the explanation to the section deal 
exhaustively with the circumstances under which a grant can 
be revoked. This was held in Annoda Prasad Chatterjee ~v. 
Kalikrishna Chatterjee! Bal Gangadhar Tilak v, Sakwarbai 2 and 
Gour Chandra Das v. Sarat Sundari Dassi® and these 
decisions are followed on this point in the present case. On this 
basis, it is a somewhat forced construction of Clause (4) to 
say that a grant of probate has become useless and inoperative 
through circumstances when the executor fails to secure fresh 
sureties if he is called on to do so. Clause (4) seems to be 
restricted to cases where the administration cannot go on under 
the original grani, as by reason of the insanity of the executor 
provided for by illustration (h) to the section. We do not 
think it can be extended to cases where the executor is guilty 
of maladministration of the estate or where he has disobeyed 
the orders of the Court or has committed any breach of the 
obligations imposed on him by law. Otherwise there is no justi- 
fication for clause (5) of the explanation which was enacted by 
Act VI of 1889. We wish here to draw attention to the criticism 
in the case of the meaning given to Clause (4)in Bal Gangadhar 
Tilak v. Sakwarbai1 based on illustration (h) to the section. 
That maladministration is no ground for the revocation of a grant 
has been held in Annoda Prasad Chatterjee v.Kalikrishna Chatter- 
jee 2 and Gour Chandra Das v. Sarat Sundari. Dassi 3. See also 
Williams on Executors p. 457. Even in England where there is 
no such enactment as the explanations to S. 50 of the Probate 
and Administration Act, cases have not gone to the extent of 
deciding that a breach of such an obligation by the executor is 
a ground for the revocation of probate, 


¢ 


ae end Me NGT ee ran Ke an ee aE KANGA 
1. (1896) I. L. R. 24 Oal. 95. 2. (1902) I. L. R 26 Bom. 792. 
8. (1912) I. L., R. 40 Cal. 50. 
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The last ground on which the revocation of the grant is 
supported namely, the inherent power of the Court is again 
a doubtful point. When a Code which so far as it goes must 
be taken to be exhaustive, enumerates carefully the various 
circumstances, under which the grant can be revoked, it is a 
proposition of doubtful authority to add to them under the in- 
herent powers of the Court. See Gadi Neelaveni v. Narayana 
Reddi 1 ý 





RAJA RAGHUBIR SINGH v. JALINDRA BAHADUR SINGH I. L. R. 
42 A. 158 P.C., 

In this case asa condition of execution pending appeal, 
security of immoveable property had been farnished by a third 
party. The first question was as to whether the security was only 
for the due performance of the order of the appellate court in the 
first instance or finally also in pursuance of the order of tlee 
Privy Council in appeal. Their Lordships held on this 
question that it could not be confined to the former, 
Another question was as to whether there was a personal 
security also. The terms of the bond were: we the 
declarants furnish security for Rs. 1,00,000 hypothecating the 
following property thereunder and declare that the hypothe- 
cated property shall serve as security etc.” On these words their 
Lordships held that there was no personal security and that 
in consequnce the application of S. 145 C. P. C. was excluded, 
Then the question was—how is the bond to be enforced ? 
Their Lordships held that Ss. 47 and 144 did not apply because 
those sections relate only to proceedings between parties. 
Their Lordships further held that a suit could not be brought 
as the bond did not purport to be in favor of any specified 
person. To the argument that it was executed to the Court, 
their Lordships thus reply :" But the Court is not a juridical 
person. It cannot be sued. It cannot take property and asit can- 
not take property it cannot assign it.” “It remains therefore’’ 
say their Lordships “ that here is an unquestioned liability 
and there must be some mode of enforcing it and that the only 
mode of enforcing it must be by the Court making an order in 
the suit upon an application to which the sureties are parties 


1. (1919) I. L. R, 48 M, 94. 
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that the property charged besold unless before a day named the 
sureties find the money. According to the practice of the High 
Court of Calcutta the bond is to be in favour of an Officer of 
the Court who is to sue upon it or assign it under orders of the 
Court. Their Lordships think the form under the new Civil Pro- 
cedure Code also contemplates a similar course. The case was 
under the old Civil Procedure Code which did not provide any 
_ special form. Thus according to their Lordships the case fell 
under the inherent jurisdiction of the Court. But one point 
which does not seem to have been suggested—having regard to 
the English practice it may not easily suggest itself to an English 
Jawyer—how did an appeal lie to the Judicial commissioner 
from an order passed in the exercise of the Court’s inherent 
jurisdiction ? 


SAIYAD ALI KHAN v. IsHAQ KHAN I. L. R. 42 A. 174. 


The question as to when for purposes ofS. 109 C. P. C. 
an order of remand can be considered to be final and when only 
interlocutory has been considered in a number of recent cases— 
by the Madras High Court in Mangayya v. Venkatramana 
Murthy 1 by the Patna High Court in Rai Baijnath Goenka v. 
Maharaja Sir Rameshwar Bahadur? Hiralal Marwari v. Tafazal 
Hussain 8 and Girwar Prashad Singh v. Rameshwar Lal * by 
the Calcutta High Court in Kumara Birendra Nath Roya Kumar 
Nripansa Nath Roy 5. lf the decision determines the rights 
of the parties, the decree is final though the mechanical work- 
ing out still remains to be done or for the matter of that even if 
some consequental reliefs are yet to be adjudicated upon. If the 
title to the land is decided the fact that mesne profits have yet 
to be ascertained would not detract from the judgment being 
regarded as final. A decision thai an application for execution 
is barred by res-judicata may be final; on the other hand the 
decision that it is not barred would not ordinarily be that— 
ordinarily because it may in some cases be the only substantial 





1. (1918) M. W. N, 844. 9. (1918) Patna, 81. 
8, (1918) Patna. 1, 4. (1919) 4 Patna L. J. 461, 
5. (1917) 220. W, N. 640. 
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point. Ifa point of jurisdiction or quasi jurisdiction, in fact 
all questions that lie at the threshold of a case which precede the 
determination of the real merits of the case, are decided so as to 
admit investigation into the merits, the judgment can only be 
interlocutory. On these principles, a judgment determining that.a 
party is liable to account would be a final judgment. The case 
reported at p. 176 affords an illustration of an interlocutory 
judgment. In that case, the first court dismissed a suit onthe . 
ground that the mortgage bond in suit had been registered in a 
wrong registration office by the joint fraud of the parties. On 
appeal, the High Court remanded the suit holding that the 
fraud was only of the mortgagor and the mortgagee could not be 
affected by it. The Allahabad High Court held, we think 
rightly, that the order was only an interlocutory pede: The 
distinction of preliminary and final adopted by the C.P.C. 

rarely agrees with the distinction of interlocutory and final. A 
preliminary decree for partition is undoubtely a final decree for 
the purposes of appeal to the Privy Council. The test is-does 
the judgment finally decide the cardinal, the primary right of the 
parties—not necessarily all the secondary or consequential 


right ? 





AHMAD NUR KHAN V. ABDUR’ RAHMAN KHAN: I: L. R. 


42 A. 191. 
It is not quite easy to see why the court should not be 


asked to appoint another arbitrator if the arbitrator to whom 
the case is referred refuses to act. 
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BILASRAI LAKSHMINARAYAN : v. CURSONDAS DAMODAR 
Das. (1919) 44, B. 82. 

If the question that arose in this case had come ùp 
before the Madras High Court, that Court would have held 
following the principle of the Full Bench case in Neslaveni v. 
Narayana Reddi t that there is no inherent power in a Court 
to:set-aside the dismissal of a suit for non-appearance. There 
can be no distinction between the provisions of,O. 9. r. 9 
and ‘O. 9 r. 13 regarding the power to restore a suit and the 
conditions therefor. As regards the inherent power of the 
Court to restore a suit, the view put forward by Bhashyam 
Aiyangar J. in Somayya v. Subbamma * has been accepted by 
all the other High Courts in’ their latest pronouncements 
on the question (See the cases of the other High Courts 
cited in the arguments in Neelaveni v. Narayana Reddi, 1), 
while the Madras High Court: itself has overruled that 
decision without laying down any definite principle.. We. 
would .in this connection draw attention to our note on 
Neclaveni.v. Narayana Reddi tin 38-M. L. J. 31. (Journal 
portion, Notes of Indian Cases). 





MUNDAR BIBI v. BAIJ NATH PRASHAD: I.L.R. 42 A. 193. 


Where a promissory note is given for a loan then incurred 
it is a moot question whether an action will lie apart from the 
note when the note cannot be sued upon by reason of some 
defect such as want of stamp. Contrary to the rulings of the 
other High Courts, the Allahabad High Court held in Baijnath 
Das v. Salig Ram, ® that in such a case,an action will lie apart 
from the note onor for the. consideration. The question in 
this.case was a different one viz. when the promissory note 
was all right but the suit upon it was dismissed for default, 
whether an action would lie on the original consideration. Their 
Lordships hold, not. In their Lordships’ view, the action lies 
only ‘when the promissory note is defective and when the note 
is not defective there is no independent cause of action. Even 
in cases where there is an independent cause of action, for in- 
- stance when there is a debt'and-subsequently'a promissory note 
T. °(1919) LL.B. 48, M. 24 ` (19092) 96, I L. R. M. 529. 

3. (1912) 16 I.-C. 83. 
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is given, we don't believe that if the suit on the promissory note 
is dismissed for default an action will lie for the debt.. We 
showld think order 2 r 2 would bea bar to such a suit. For 
the purposes of that section (though not for the purposes of 
any other section of the C. P. C.) a debt and a collateral 
- security which a promissory note is, form but one cause of 
action and an action on the note will bar an action on the debt 
and vice versa though it may be, O. 9 R. 9 does not bar the 
institution of a fresh suit in respect of it. Where the security is 
found to be non existent in the eye of law by reason of any 
defect in the document, then there is no scope for the applica- 
tion of order 2 rule 2 there being in fact no debt and security 
at all forming one cause of action, It would be then a case of a 
cause of action and no cause of action at all. 





VARADA PILLAI 2. JEEVARATHANAMMAL. I.-L. R. 43 MAD? 
244 PLC. . 


A mitta belonged to two brothers who were divided in 
status but owned the mitta as tenants in common. The dis- 
pute related to the share of one of them who had devised his 
share to his widow “ for her absolute use, with powers of 
alienation by way of sale, gift etc.” The widow in her turn 
purported to gift the property to the daughter of her hus- 
band’s brother. The gift was ineffective as it was not made 
by a registered instrument. The gift was however recited in 
a petition for mutation of revenue registry .and in several sub- 
sequent documents it was recited that the donee was in 
possession of the property. Before 12 years expired from the 
date of the donee’s ‘taking possession, her mother died and 
she became entitled to hold the other half of the property in 
her own right. On these facts the following questions arose 
for consideration :— 


(1) What is the nature of the estate taken by the widow? 
(It will be noticed that words of inheritance do not find a 
place in the devise.) ; 


(2) Can the recital in the petition for mutation be used 
for the purpose of proving the character of the possession’ of 
the niece ? 
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(3) Did the adverse possession of ‘the niece cease to be 
such when she became entitled to: the half share of her 
mother? 
On the first question, their Lordships hold agreeing with 
the High Court that the grant was an absolute one. 


On the second question, their Lordships hold that while 
the recital was inadmissible as a proof of the giftit was avail- 
able for the purpose of proving the character in which the 
niece held possession. The ground on which their Lordships 
hold that the recital is admissible in evidence differs from 
the ground on which the High: Court held it to be admissible. 
The High Court held that it was a mere recital of a previous 
gift and as such did not require registration. Their Lord- 
ships hold that as evidence of gift it is inadmissible but for 
the purpose above referred to, it was admissible. The ratio 
dtcidendi of their Lordships’ judgment seems to be in favour 
of admitting, contrary to the opinion of the Madras High 
Court, unregistered documents inadmissible for the purpose 
of affecting immoveable property to prove the nature of the 
possession of the transferee. 


On the third question, their Lordships hold that the 
presumption that the possession of one tenant—in common’ 
is possession of the others as well is not sufficient of itself to 
affect the adverse character of the possession. This sounds 
against Velayudhan v. Subbaraya.’ and Srichand v. Sira] Kuar? . 





ARUNACHELLA CHETTY v. VENKATACHELLPATHY. I. L. R. 
43 Map. 253 P. C. 

In this case their Lordships reaffirm the position 
taken*in Rama Prakash v. Anand Das 8 viz., that matadhi- 
pathi’s position is in substance undistinguishable from 
that of a trustee. Their Lordships hold for instance 
that if. asurplus remains he is bound to invest it. This if 
applied to ordinary matadhipathis is undoubtedly going too 
far and runs counter to all the customary and recognised 
notions of the position of a matadhipathi. Probably, the true 


1. (1916) I. L. R. 89 Mad. 879. 2 (1910) 9 I. O. 146. 
3. (1916) 31 Mad. L. J. 1. 
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explanation for the stringent rule isto be found in the'pecu- 
liar position.of the matadhipathi in this case. 

There are one or two subsidiary matters also which ought. 
to be noticed. One is their Lordships; observations about the 
value to be attached to Inam registers. While their Lordships, 
do not doubt that such a report would not displace actual 
and authentic evidence in individual cases, yet, when such is 
not available, their Lordships are prepared to attach the 
utmost importance as part of the history of the property te 
the information set.forth in the Inam register. . 


. The.:next point is a question. of limitation.. Their 
Lordships make it clear that 12: years. management as trustee 
for-'a mutt-wculd. bar..the claim’of the matadhipathi for. 
possession of the-mutt properties from: the trustees. The High 
Court apparently thought otherwise.: 


A 
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SUNITIBALA DEBI v. DHARA SUNDARI DEBI CHOWDARANI 
(1919) 47 Cal. 175. 


Under Section 45 of the Transfer of Property Act where 
there are more mortgagees than one who contribute to- 
wards the mortgage amount each such mortgagee in the 
absence of a contract to the contrary is a tenant-in-common 
with the others in respect of the mortgage and this rule ap- 
pligs equally to Hindus because there is nothing against it in 
Hindu Law ; on the other hand Hindu Law knows nothiny of 
joint tenancy. See Jogeswara Narain Deo v. Ram Chandra 
Dutt 1. Even in England co-mortgagees held as tenants-in-com- 
mon in the absence of anything to the contrary prior to the 
Conveyancing Act of 1881 which by Section 61 reversed the 
pre-existing rule of law. Therefore the rules laid down by 


their Lordships in this case will apply to most of the cases of 
cb-mortyagees. 


Where the mortgigees hold the mortgaged estate as tenants- 
inecommon, that the mortgagor cannot redeem a fractional 
share of the mortgaged property by paying the proportionate 
amount due to one of the mortgagees was held in this country 
as early as Shaikh Imam Ali v. Oograh Singh 4 and this rule of 
law is affirmed by their Lordships in this case. 


It is further made clear that one of the co-mortgagees 
cannot sue for his share of the debt by bringing to sale a 
proportionate part of the mortgaged property. It seems to 
follow therefore that the suit should be for the entire mortgage 
amount due to all the mortgagees making such of them defen- 
dants as refuse to join as plaintiffs. The decree would 
adjudicate the amounts due to the various mortgagees 
without giving the defendants mortgagees any right to 
work out their rights by themselves executing the decree. 
The question whether one of the mortgagees can foreclose 
the equity of redemption against the will of the other 
mortgagees was raised but not decided by the Court of 
Appeal in Luke v. South Kensington Hotel Company ® and 
the difficulties in the way of such a course were pointed out 





1. (1896) 23 Cal. 670 at p. 679. 3, (1874) 22 W.R p 262. 
omen oS, (1879) 11; Ch. D. 1291. 0057 T ooon 
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by. Fry, J. in the same. case in the Chancery Division. See 
Luke v. South Kensington Hotel Company 1. Some of those diffi- 
culties pointed out will remain in the case -of a suit for sale by 
‘one of the mortgagees. In such a case, we think the dissent- 
ing mortgagees will be bound to a'low the properties to be 
sold free of their own encumbrances and will be bound to re- 
ceive their shares of the amount realised at the sale even 
though they may not be desirous of receiving the mortgage 
money and the mortgagor may not be desirous of receiving ‘the 
mortgage money and the mortgagor may not be desirous. to 
pay them their shares of the mortgage amount. For the form 
of the decree for foreclosure in a similiar case. See Davenport 
v. dames 2, 


On the other question of the degree of understanding 
necessary on the part of a pardanashin lady when she assents 
to a compromise, it must be admitted that she cannot be expect- 
ed to know all the details of the compromise which even a 
layman cannot tollow or understand; and their Lordships held 
that if she understood the main points and her. advisers after 

considering the details and benefits of the compromise advised 
her to.enter into it, it will be binding on her, 

In view of the very sparing’ exercise of the powers 5 
amendment of pleadings conferred on the courts by some 
judges, it is useful to draw attention to. their Lordships’ observa- 
tions in this case, where they say that itis, the clear duty of 
courts to order amendment, if thereby delay and expense will 
be avoided. 





L (1877) 7 Oh. D. 789. `° `  & T Bare 439, 


PART VL]- THE MADRAS LAW JOURNAL. (N. 1. C.) 19 


“ VENKATAPPA RAO v. VENKATARANGA Rao: I.L. R.M. 43 288. 
Several interesting questions arose in this case. Some 
property which was claimed to be an impartible property We- 
longing to a joint undivided family was inherited by the widow 
and the daughter as the separate property of the last holder, It 
was held that the possession of the widow and daughter barred 
the reversioner. This is in accordance with the judgment of the 
Privy Council in Satgur Prasad v. Raj Kishore Lal 1.What in the 
circumstances will be the nature of the estate prescribed for 
whether woman’s estate or stridhan, is another question but did 
not arise in the case. In the view that the property was partible 
property held by the several branches of the family as tenants in 
common, the possession of the widow and daughter as heirs of 
the deceased to his separate and partible property was held to 
be adverse and equally barred their claim. cf, Varada Pillai v. 
Jeegarainammal ?. Another point of interest was whether an 
authority to adopt given in Hyderabad by a subject of that state 
domiciled there required registration when the adoptedson 
wanted to rely upon it and claim property in British India. Their 
Lordships hold that it did not require registration. Prima Facite, a 
statute isnot presumed to operate extra territorially so as toe 
extend to transactions outside the limits of the state making the 
statute unless those transacations affect immoveable property 
within the state. Authority to adopt .is not compulsorily 
registrable because or when it affects tmmoveable property 
but on other grounds as is clear from a reading of sections 17 
and 49. So that we think the case is within the general rule 
as their Lordships hold. 

Another question was whether an authotity to adopt 
could ke registered at any time or only within 4 months of 
the execution of its being brought into British India. 
S. 23 in general terms says that all documents other 
than wills should be presented for registration within 4 months 
of the execution, subject to sec. 26 which substititutes a period 
of 4 months from the document being brought into British 
India when it is one executed outside British India. Sec. 41 
says that authority to adopt shall be registred if the registering 
officer is satisfied in respect of certain particulars of which 
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presentation within 4 months is not one. In Sec. 41 there is 
what looks like an attempt at exhaustive numeration of things, 
about which the Registrar is to be satisfied, for otherwise cl. (c) 
is quite unnecessary. But having regard to the fact that as to 
wills there is a specific provision in S. 27, and that Sec. 23 is 
genera], we think the interpretation adupted Viz. that it should 
be presented within 4 months of the bringing of the document 
is correct. The next question was whether a guardian of the 
adopted son can present an authority to adopt. Here also the 
section labours under the defect of imperfect enumeratiun but 
“ we think asin the case of time of presentation, the enumeration 
is not exhaustive. - 

SESHAGIRI RAO v. SRIIVASA Rao : I. L. R. 43 M. 313. 

In execution of a decree for maintenance, the share be- 
longing to one of the exonerated defendants was sold. Posses- 
sion also was delivered to the purchaser. Question was whe- 
ther Art. 166 or Art. 181, applied to an application by the 
exonerated defendant to set aside the sale and for partition. 
Their Lordships aeld that Art 181 applied and not Art. 166. 
The decision, we think, is right though it might be open to 
question whether the case was one for application in execution 
at all as the purchaser was a stranger and not the decree-hol- 
der. The whole discussion proceeded on the assumption that 
an application in execution was the right procedure. Art. 166 
is worded thus: “Under the same to set aside a sale in execu- 
tion of a decree-cne month.” The words “to set aside” assume 
that sale would be binding unless set aside. The Full Bench 
in Kadar Hussain v. Hussain Sahib 1 for instance, held 
that Art. 12, which applies to suits to set aside a sale in 
execution of a decree, does not apply to cases where the 





properties are sold in execution of a decree against a stranger. 
The reason given is that in such a case the party is not bound 
to set aside the sale. Similarly in Raghunatha Das v. Sundara 
Das Khetri 2, their Lordships of ‘tthe Privy Council held that a 
sale in execution cf a decree after the insolvency of the judg- 
ment debtor without a proper notice to the Official Assignee 
was without jurisdiction and was inoperative and need not be 
set aside. In Rayarappan Nambiyar v. Malikandi Aketh 


4, (1896) L L.R. 20 M. 118. 2. (1914) I. L. R. 420. 79 
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Mayan 1, it was held that a sale in execution of a mortgage 
decree without bringing on record the legal representatives of 
the judgment-debtor was anullity and need not be set aside and 
as such Art. 166 did not apply. In Malkarjun vw. Narhari 2 their 
Lordships have defined the expression “to set aside a sale.” 
They say that a “sale valid until set aside can be legally and 
literally set aside and any body who desires relief inconsistent 
with it may and should pray to set it aside” Their Lordships 
distinguish a case where” neither the debtor nor his estate were 
ever made subject to the decree of the court, the liability was 
never established” in which case their Lordships say that the 
court when it sold had no jurisdiction which it purported to 
exercise and in such a case art. 12 would not apply, the sale 
being a nullity and there being no need to set aside. This 
aspect of the case was not sufficiently .borne in mind in 


Muthiah Chettiar v Bava Sahib è and the case seems to require 
reconsideration. 
NEEMANE KUDRE v. ACHMU HENGSE : I.L.R. 43 M. 319. 


While the doctrine that every Junior member in a Malabar 
family has a sort of “ privilege of first bite” and could not be 
removed unless he shows himself to be a bad manager as 
Karnavan de jure, has its dangers, the contrary doctrine that 
has found favour in this case that moral defect is a ground for 
declaring a junior mémber in advance to be unfit to be a Karna- 
van overlooks that karnavanship is both a privilege and a duty, 
The court can remove a karnavan when his conduct is found to. 
be fraudulent or grossly inefficient. But short of such con- 
duct, the court cannot remove a karnavan because the interest 
of the tarward might be better served by his removal. We do 
not say that gross moral turpitude which leads to social ostra- 
cism or has affected the members of the family or has been 
vouched by a criminal conviction for a serious offence might 
not justify a removal but should for instance the fact that he 
has committed the offence of criminal misappropriation with 
respect to the property of a stranger preclude him from occu- 
pying the office of Karnavan ? Non-constat, he might thereby 





have sought to aggrandize the family interest. A moral pervert 
might be a dangerous person to entrust the persons and pro- 
perty of junior male and female members but not necessarily SO 


1 (1914) 26 M. L. J. 267 900) I 1 L. R. 25 B. 887 P. O. 
3 (1914) 27 M Lew: 
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a person whose moral code is lower than what is to be desired. 
The fact that a junior member has been entrusted with the 
management of the family property and in that capacity has 
committed a fraud has been held to be a ground for removing 
him from management when he becomes Karnavan de jure (14 
M. 78). Trustees de son tort can be removed by procedure which 
is applicable to the removal of trustees. There is no reason | 
why Karnavan de facto or de son tort should not be removed : 
just as much as a Karnavan de jure and why misconduct in one 
capacity should not countas much as in another. But the 
misconduct we think must have relation to the family pro- 
perty or the persons of the members of the family or it must 
be so gross thatit must be dangerous in the extreme a priori 
to have him in manageinent.If any member is guilty of com- 
mitting murder or offence of a serious nature in respect of 
a member or members of the family, that may be re- 
garded as a ground for his removal or for declaring him to be 
unfit. Similarly if he mismanages the family property in 
whatever capacity, it may be declared that he is unfit to 
be left in charge of the family property unless he shows 
that since, his conduct has improved or that the family 
has condoned his offence. We do not see any objection to 
the claim to remove the karnavan being ‘combined with the 
claim to remove the succeeding Anandravans as well. 
Reliefs are so often given by a decree which are consequential 
upon the status created by the decree itself. For instance, 
a decree for partition is made dissolving the joint status and 
giving relief by way of division by metes and bounds which is 
consequent upon the disruption of the family. Ina suit for 
specific perfomance, decree is given for possession which is con- 
sequential upon execution of the conveyance. In 38 C. 629 P.C. 
it isassumed that in a suit by a Burmese husband for a divorce, 
partition might be obtained by th: husband as a relief conse- | 
quential on the divorce though it was not obligatory for him 
to do so at the peril of losing the right to the relief altogether. A 
limitation of the kind suggested by us with the recognition of 
the right of junior members to have the next Anandravans dec- 
lared unfit will meet the case without doing the injustice that 
was sought to be avoided by the opposite school of thought. 
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TEXAS: COMPANY LTD v. THE Bompay BaNnkiING COM- 
PANY (1919) 44, Bom. 139 (P. C.) 
E 


This case emphasises the distinction between the position 
ofa sub-agent properly appointed under Sec. 190 of the 
Contract Act and a “ substitute ” as he is sometimes called, 
appointed under Sec. 194 of the Act. Even in the case 
of: a sub-agent properly appointed under Sec. 190 there 
is ilo privity of contract between the principal and the 
_sub-agent as is apparent from the provisions of Sec. 192. 
Therefore a sum of money deposited by the sub-agent with 
the agent for securing the due fulfilment of his covenants is 
not the money of the principal in the hands of the agent. 
This is the view which their Lordships took of the position 
of the persons appointed by the agent in this case. Their 
Lordships also point out clearly that the persons who were 
acting under the agent were not agents of the principal ap- 
pointed under Section 194 in which case, there will be privity 
between the principal and those persons and the moneys 
deposited with the agent will be really security given to the 
_ principal. 


In this case cheques were drawn by the agent on the 
moneys of his principal and paid into the bank to reduce his 
own private indebtedness to the bank and the question was 
whether the description in the signature to ‘the cheques that 
he was the agent was sufficient to make the bank liable for 
the amounts to his principal. Their Lordships held that the 
signature by itself does not give to the bank notice that he 
has not absolute powers of disposal over the amounts of the 
chequés. Even on the footing that the agent was drawing 
on the principal’s moneys and the bank had knowledge of 
the same, there is no duty on the part of the bank to enqu' | 
into the .state of accounts between the principal and the 
the agent because there ‘may be accounts and cross accounts 
between them and the bank willbe entitled to accept the 
cheque in payment of the agent’s liability unless the bank was 
aware of a contemplated fraud by the agent on his principal. 
This rule will equally hold good if the cheques are drawn p 
the principal’s moneys in the. same bank to which the agent 
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owed moneys in hisown account. See Bank df New: South 
Wales v. Goulburn Valley Butter Company Proprietary 1. 


The last question in the. case relates to the limits of the 
doctrine imputing. notice to the principal by reason of notice 
acquired by the agent. This rule is enacted in S. 229 of the 
Contract Act which isin somewhat wide terms! This pro- 
noucement of their Lordships imposes some limitation on the 
language of the section, though the section is not ‘pres in 
the Judgment, and brings the rule in [ndia in conformity with 
the law as laid down in the English decisions, with the result 
that notice can be imputed to the principal only with. regard to 
those facts coming to the agent’s knowledge in the course of 
the agency which it is his duty to communicate to his principal 
and further that such notice does not extend to cases where 
the agent has an interest which would lead him not to disclose 
the fact to his principal. These limitations are especially 
necessary because in cases of notice imputed to the principal 
through his agent, there can be no rebuttal of the notice by 
proving non-disclosure of the fact by the agent to the principal. 
It is useful in this connection to draw attention to the obser- 
vations of Sir Frederick Pollock in his commentaries to the. 
Indian Contract Act on the language of Sec. 229 and its 
relation to the English Jaw on the subject. 


IDUMBA PARAYAN v. PETHI REDDI, I L. R. 43 Mad. 357. 

No doubt, as their Lordships point out, Ramaswami Kone 

v. Sundara Kone *merely decides that a confirmation of a decree 
prescribing a particular time for the performance of an act as 
a condition has not the effect of extending the time to a 
similar period from the date of the appellate decree and it is 
another question as to whether the Court has power to 
extend the time so fixed. Quite a number of cases have 
decided that the Court has no such power when the time is 
presbribed-by the decree, Novi Lakshminarasimham v. Prathi- 
pathi 3 Modin. Kuppai v. Ponnuswami Pillai 1a case like the 
present, and Suranjan v. Ramja,*®. Redemption actions stand 
on a different footing and provision is made in O. 34 R. 8 
1. (1902) A. O. p. 548. 9. (1908) I... R. 21 Mad, 28. 


8, (1914) 24 I. C. 845. 4. (1914) 1. L. W. 882. 
b; I. L. R. 85 All. 582, F. B, 
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therefor, Where any period is fixed or granted by the Court to 
do any act prescribed or allowed by the Code the Court may 
extend the time under S. 148. As stated in Collinson v. Jeffreys 
where some act is directed but the final disposal of the suit has 
not yet taken place, it is upen to the Court to extend the time 
for the doing of the act. Jagarnath Sahi v. Kampta Prasad 2 is 
a case of the sort. Apparently their Lordships viewed the present 
case as one of that sort. Anyhow whether the decree in 
this case was one of that sort or not, there is much to 
recommend the course suggested by the judgment, viz., that 
the party in those circumstances should be directed to pay 
the amount into Court within a prescribed time and the 
further hearing of the Court should be adjourned till then or 
it may so happen that non-payment of ever so small a pro- 
portion of the consideration might entail the dismissal of the 
action. The better course still is that adopted by the Privy 
Council in Bhagwant Dayal Singh v. Debi Dayal Sahu? a 
case of widow’s alienation, of not fixing a time atall for pay- 
ment. In suits for spevific performance, or pre-emption it 
may be right that the Court should fix a small time within 
which the money should be paid. There is no similar reason 
in the case of actions to set aside alienations where the 
condition as to payment is but an equity in favour of the 
defendant in derogation of the plaintiff’s legal right and 
inno sense a condition precedent to the accruing of the 
plaintiff’s right to the property as in the cases above re- 
ferred to. We do not believe that their Lordships mean 
that O. 34 R. 8 directly applied to the case for on the 
facts that appear in the report there does not seem to be any 
justification for the view. Except in the limited instances 
referred to above there does not seem to be any jurisdiction in 
the Court to extend time except by review. But if the Court 
should, for instance, by mistake enter in a relemptiondecree a 
clause that if the payment should not be made, the suit should 
stand dismissed, that fact may not take away the statutory 
right to get an extension of time under O. 34R. 8 on good 
cause shown. Where a conditional order is made that the 


1. (1896) I. Ch, 644. 2. (1918) I. È. R. 36 All. 77. 
3. (1908) I. L R. 35 Oal. 420. 
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application should stand dismissed in a case where ‘the Court 
has no such power to makealso, it may be that the Court would 
have power to extend time, See Jagarnath Sahi v. Kampta 
Prasad. 1 The case in Peria Muthirian v, Karuppana Muthi- 
rian 2 must be explainéd on this basis or‘on the ground that it 
was a case to which the present S. 148, would apply. 

AMIRTHAMMAL V. MADDALaKaRUN I. L. R| 43 Made 363. 
F. B. 

Where a security bond is given in favour pf the Court, 
that such a bond is not a mortgage is clear from the judgment 
of the Privy Council in Raj Bahadur Singh v. Jai Indra. 
Bahadur Singh 3. The reason given is that a mortgage must. . be 
in favour of a person and the Court is not a person. Ís a 
District Munńsif in whose favour the security bond was given 
in this case, a person in the eye of the law ? The Civil Courts 
Act does seem to regard the place of a District Munsif an 
office and the District Munsiff an officer and as such a person. 

In this view the judgment would be right. 
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(1918) I. L. R. 86 All. TT. 9, (1906) I. D. R. 29 Mad. 370. 
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JAGANNATH 2. SHANKAR, I. L. R. 44 B. 55. 


‘The decision in this case is open to question, so far as it 
holds that S. 92 (4) of the Indian Evidence Act precludes oral 
evidence of an arrangetnent whereby a mortgagee under a 
registered instrument is alleged to have piven a discharge in re- 
spect of the whole debt on receipt of á smaller amount. Mallap- 
pa v. Nagu Chetty t which the learned Judges purport to follow, 
is certainly no authority for that view. The plea in the latter 
cage (as stated by Sadasiva Iyer J.) was that there was an “oral 
agreement to substitute a mortgage charge for Rs. 150 payable 
in five instalments in supersession of the mortgage charge for 
Rs. 175 payable at once.” In the very next sentence on p. 45 | 
the leanred Judge goes on to observe ‘if the Rs. 150 had been 
paid up regularly there would have been a complete discharge 
and satisfaction which could be proved in accordance with 
“the Indian decisions though the oral agreement could not be 
proved. ” That a plea of discharge on payment of a smaller 
amount can be proved in spite of S. 92, cl. (4) has been held in 
more than one decision of the Madras High Court, Karampallt 
Unnikuriip v. Thekku Vittil Muthorakutli 2, Bapanamma v. 
Krishnainma 3, Goseti Subba Row v. Varigonda Narasthmam * 
and some of them draw a distinction between those portions of 
the claim in respect of which the plea is one of actual dis- 
charge and those as to which the plea really amounts only to 
an agreement to discharge. It may be, as observed by Boddam, 
J., in Goseti Subba Row v. Varigonda Narasimham 4 that 
the true test is not, whether the agreement is “ execu- 
‘tory or executed’’, but he himself recognises that a 
discharge of one or some of the parties to a contract 
may „bè established by oral evidence, because that won't 
amount to a rescission or modification of the contract. On 
principle it is difficult to see how a discharge of a sole promi- 
sor or all the promisors will necessarily stand ona different 
footing. ' It is, of course, true that Ss. 62 and 63 of the 
Contract Act must be applied with due regard to the provisions 
of S-92 (4) of the Evidence Act. But in this connection the 
difference in language between S. 62 and S. 63 is significante. 





re 
1, (1918) I. L. R. 42 Mad. 41 2. (1904) I. LD. R. 26 M. 195. 
3, (1906): I. L. R, 80 M. 231 4. (1908) I. L.R. 27 M. 868 
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An arrangement of the kind embodied in ill. (b) to.S. 63, #. e., 
where in satisfaction of a debt of Rs. 5,000 the creditor accepts 
Rs. 2,000 paid at the time and place at which the original 
amount was payable is clearly not regarded by the legislature 
as amounting to a rescission or alteration of the original con- 
tract (within the meaning of S. 62); and itis only against 
proof of rescission or modification that the exception in 9. 92 
(4) provides. When Mallappa v. Nagu Chetty 1 came before the 
Full Bench there was certainly no dissent from the earlier 
Madras cases above referred to. Seshagiri Iyer, J., expressly 
recognises the earlier decisions and the exception there allowed 
in favour of a plea of “perfected discharge by payment.” The 
` Chief Justice (who was a party to Bapanamma v. Krishnam- 
ma 2) and Oldfield, J., do not advert to the present point at all. 
Srinivasaswami Ayyangar v. Atmarama Iyer 3is clearly 
distinguishable ; for there the debt itself was admittedly out- 
standing and the defendant only pleaded “ an agreement {o 
consider the mortgage at an end.” This is clearly a plea of res- 
cission within the meaning of the Proviso to S. 92. The learned 
Judges of the Bombay High Court seem to us to go too far in 
their apprehension of the danger likely to arise from admitting 
oral evidence of agreements of the kind pleaded. We are not 
unmindful of it, but a view verging on the opposite extreme is 
not without its own dangers. The rule of exclusion enacted in 
9, 92 is therefore advisedly limited and the Court has only to 
apply it according to its true scope. 

DEBENDRA NARAYANA SINGH v. NARENDRA NARAYAN 
SINGH (1919) 47 Cal. 182. 


This decision is useful for the summary of the law 
relating to the use of common tenements as between co-tenants, 
and their rights inter se. Ouster of some of the co-tenants 
being a wrongful possession of the tenement by the others, it 
will not as has been pointed out in this case and in Jacobs v. 
Seward 4 be inferred except from the most unequivocal acts on 
the part of the latter. 


1, (1918) I.L. R. 42 Mad 41. 2, (1904) I L R 26 M, 196. 
8. (1908) I. L. R. 82 M. 281. 4, (1872) L. R.b, H. L..404. 
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Towards the end of: the judgment, the propriety of one of 
the co-tenants taking possession of some of the granaries and 
carrying away of some of the crops is dealt with and answered 
on the authority of Mahesh Narain v. Nowbat Pathak 1. There 
Ig some apparent but no real conflict between this case and 
the one in Sivanarasa Reddiv. Doraisami Reddi 2 as all that 
was decided in the latter case was that when one co-tenant 
receives the rents of some_ of the common lands he does so, in 
thg absence of evidence to the contrary, on behalf of all the 
co-tenants and not on his own-account. We venture to think 
that even this proposition is of doubtful authority, because when 
one co-tenant can lawfully receive the income in one of two 
capacities it is not clear why there should be a presumption 
that he did so only in one of such capacities, that is, onbehalf 
of all. Besides it is settled that one co-tenant, receiving rents, 
does not receive or hold them as the agent or the bailiff of the 
others, unless he has received more than his due share. See 
Kennedy v. De Trafford 3 Per Lord Macnaghten and Henderson v. 
Eason 4, and there is nothing to the contrary, on this point, 
enacted in S. 90 of the Indian Trusts Act. Further it cannot 
be said that the English law, as to the use to which one co- 
tenant can subject the common tenement and the rights of the 
other co-tenants under such circumstances, is inapplicable to 
India after the enactment of the Statute 4 Anne Ch. 16 which 
has been accepted as laying down a rule of justice, equity and 
good conscience. 


ee, Pe ae 


ASHARAM GANPATRAM v. THE MANAGER OF THE DAKORE 
TEMPLE COMMITTEE, (1919) I. L. R. 44 B. 150. 


This decision only restates the well settled rule of law 
that the right of the worshippers in a publi¢ temple at all 
hours when the temple has to be kept open for worship and at 
all times when the public services are conducted in the temple 
is a free right and the manager of a temple has no right to 


impose the payment of any fees for such attendance or wor- 
1. (1905) I. L. R, 82 Oal. 887... 3. (1918) I L. R. 41 Mad. 961. | 
3. (1897) L.R. A.O. 180. ° 4. (1850) 174. B: 101. 
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ship. The rights he possesses are only those of insisting on 
cleanliness on the part of the devotees and the keeping of order 
_amogg them. Further as has been pointed out in Venkata- 
chalapathi v. Subbarayudu1and Gopala Muppanar v. Subra- 
mania Aiyar® there may bea right to keep the worshippers to 
tbe respective portions of the temple beyond which they cannot 
go by reason of the usager of the temple or the agamas which 
prescribe the limits to which the’ Hindus of various castes can 
approach the: deity. This decision however does not touth 
the question of the legality of the'manager framing rules for’ 
the collection .of fees from worshippers for offering special 
services to the deity for the ‘particular merit: of- individual: 
worshippers, as distinct from the public services at which -all 
the devotees can be present arid partake. .In the case of such 
special service for individual worshippers, it seems, the manager 
can insist on the payment of fees as is done in several shrines, 


Soe he ca tae less Peewee pet - wee ee we nak e ee eee = pa.” Fs ia v. oa = — -= a 
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PART Xx, | THE MADRAS LAW JOURNAL (N. I. C.) 31 


[RAMNATH CHHOTURAM V. GOTURAM RADHA KISHAN I. L. 
R. 44 B. 179; VANJAPURI‘ GOUNDAN v. PACHAMUTHU 
GOUNDAN 35 M. L. J. 609 ; SURAJ NARAIN v. IBAL NARAIN 
48 I. C. 543]. 


It is now well established that in a partition suit by a 
co-parcener the Court will not ordinarily award to the plaintiff 
mesne profits for any period prior to the suit. A case of 
actual dispossession or exciuśion or of possession under express 
agreement of course stands on a different footing. (See 
Raja Venkata Ramalakshmi v. The Court of Wards, Shankar 
Baksh v. Hardeo Baksh 2, Raja Setrucherla Ramabhadra v. Raja 
Setrucherla Virabhadra, 3 and Srinivasa v. Thiruvengeda. *) But, 
the question of the right to mesne profits after a mere severance 
in status or during the period of the pendency of a partition 
sujt is beset with some difficulty aud uncertainty. The ob- 
servations of the Judicial Committee in Prithi Pal v. Jowahis 
Singh 5 suggest that upto the date of the decree effecting a 
partition there cannot be a claim for mesne profits. In the 
earlier sentence at p. 508 it_is-stated that a member of 
a joint Hindu family cannot sue for a share of profits 
as he has.no definite share until partition. Standing by it- 
self, this may give a right to mesne profits as from date 
of suit in the view that by the institution of the suit the status 
is severed and the shares defined. But, another sentence at 
p. 509 makes it clear that the section of the Code providing for 
the award of subsequent profits cannot apply to a ‘suit for 
partition where the plaintiff ‘has: no specific interest until 
decree.” These observations were quoted with approval by 
Lord , Hobhouse in Shankar. Baksh v. Hardeo Baksh 2. 
It is, of course possible to suggest that the dictum in 14 
C. at p. 509 is based upon .the earlier view that, until 
the decree for partition, the joint status ıs not severed. (cf. 
Thandayutha Pani v. Ragunatha § Narayana v. Ramalinga 1). 
But, this suggestion would ignore the assumption underlying 
Girja Bai v. Sadashiv 8 that the law has always been as there 








(1882) I, L. R. 5 M. 286; (P. 0.) 2. (1888) I. L. R. 16 C. 897; (P. 0.) 
(1899) I. L, R. 22 M. 470; (P.C) 4. (1914) I. L. R. 88 M. 556. 

(1887) I.L.R. 14 ©. 493; (P.O), 6. (1911) I. L. R. 85M. 389: 
(1915) I. L.R. 39 M. 587., 8. (1916) I. L. R, 480 1031 (P. C.) 
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stated. In a recent case before the Madras High Court where, 
sofnetime prior tọ- suit, there had been a demand for partition; 
it was held that the Court was justified in allowing mesne 
profits from the date of demand. Vanjapurt Goundan vV. 
Pachamuthu Goundan 1. In portions of the judgment it is 
not quite clear whether the learned judges are not basing 
their decision on the ground of exclusion,—but on this 
ground the claim for mesne profits can be sustained éven 
apart from any theory.of severance of status. The remarks 
of -Krishnan |, on p. 613 however: suggest that the basis 
of the decision was that the family had become divided in 
status even before the suit. What the learned Judges would 
have said with reference to.a case where the family continued 
joint in status up to the time of suit, the judgment does not 
enable us to guess, nor, as to casés in- which, as sometinses 
happens, the members continue to live together, much . as 
before, in'spite of the fact that one of them had sued the rest 
for partition.’ Part of the reasoning in Maharaja of Bobbili v. 
Venkata Ramanjulu Naidu4 would tend to negative the right to 
mesne profits in the latter case. The judgment in Bhivrao v. 
Sitaram ® would- seem to imply that, in the absence of exclusion, 
a co-parcener may not be entitled to claim a share of the profits 
up to the date of the decree for partition. In Suraj Narain v. 
Iqbal Narain 4 the decree of the Judicial Commissioners directed 
an account of the profits of the property from the date of the 
suit ; and, after allowing for certain expenses, provided that 
the balance will be treated as part of the divisible assets in 
which plaintiffs would get their shares.. Whether this decree 
(which was affirmed by the Privy Council) is, in substance a 
decree for mesne profits from the date of suit or only one for 
an account for purposes of ascertaining the divisible assets will 
have to be determined by the method adopted, for instance, in 
allowing the deduction provided for. This question will be 
presently adverted to, but, the report of the case at a later stage 
before the Judicial Commissioners shows that they understooc 
itas a decree for mesne profits, (see Suraj Narain v. Iqbal 
Narain.) 5 The judgment of the Privy Council clearly suggest 








Ei (1917) 85 M. L J. 609. 3, (1914) I. L. R. 89 M. 265, 
3. (1844), I, D. R.19 B. 582. 4. (1912) I. L. R. 35 A, 80 P. C. 
5. (1918) 48 I. 0. 548. 
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that, if the alleged earlier separation in 1901 (even though it be 
only by a unilateral declaration of intention) had been mdde 
out, they would have awarded to- the plaintiffs mesne profits 
as from that date. 


In the Bombay Case under notice, Macleod, C. J., remarks 
that, though from the date of suit there is a severance of 
interest, “it does not follow that thereafter, until the joint 
family property is actually divided, it does not remain joint.” 
This ‘is, in a sense, a truism; but the idea underlying it is 
shown by the way in which the learned Judge allows the 
expenses of the plaintiff's marriage incurred during the pendency 
ofthe suit to come out of the common fund. With this we may 
contrast the view taken in Suraj Narain v. Iqbal Narain 1 where 
the Court held that, in taking the accounts from the date of the 
suit, only such sums as were spent for the common benefit cf 
the entire family should be allowed to come out of the common 
fund, while moneys spent on the marriages of members of 
particular branches should be debited to those branches. The 
mere allowance of deduction: for common expenses will not 
the make decree any the less one for ‘mesne profits.’ (See 
the decree in Raja Venkata v. Court of Wards 2. The test, as 
indicated in the Oudh case, is whether after the ins{'tution of 
the suit, the manager has to justify what he has spent out of 
the income, and that justification can only be shown by esta- 
blishing that what he had spent was spent “ for the benefit of 
the entire family or in discharge of a common burden.” That 
so long as the matter is judged of by the standard of a ‘joint 
family’ the expenses of the marriage of any member thereof 
will be looked upon as a common or family expense (not 
debitable against the particular branch) will be seen from the 
remarks of Mitter, J. in Abhay Chandra v. Pyari Mohan 8 and 
that, even though the property be-held only by way of a 
tenancy-in-common as under the Dayabhaga law. What 
effects'a change in the standpoint is the intention to break up 
the joint family character; and, as pointed out in Bata Krishna 
Goswami v. Gopal Krishna Goswami £ it is in this sense that in a 








r 


1, (1918) 481.0, 548. _ a, (1882) 5 M. 236. 
8, (1869-70) 5. Beng, L.R 347, 4. (1906) 5 0. L. J. 417. 
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Mitakshara family even the mere conversion of the joint tenan- 
cy into a tenancy-in-common has a significance which the mere | 
fact of an ever continuing system of ‘tenancy, in common (as 
under the Dayabhaga law) has not. 


We may however point out n passing thatin the Bom- 
bay case the particular item of marriage expense might have 
been allowed out of the joint fund on the narrow yround that 
as part of the partition arrangement itself. the plaintiff was in 
certain circumstances entitled (under special texts) to have a. 
reasonable sum set apart to meet his marriage expenses. (See 
Jairam v. Nathu! Srinivasa v. Thiruvengeda 2 and Gopalem 
v. Venkata Raghavulu). 3 In N arayana. v. Ramalinga 4 Sankaran 
Nair and Oldfield, JJ. while not prepared to allow an anti- 
cipatory provision for this purpose, recognised that moneys 
spent on a co-parcener’s marriage during the pendency of the 
suit were properly debitable to the joint account, but they 
rested it on the ground that ‘the severance of the joint family 
was effected only by the decree.’ This reasoning is, of course, 
inconsistent with. the recent decisions which regard the insti- 
tution of the suitas of itself sufficient to sever. the joint 


status. 


1. (1907) I. D. R. 31 B, 54 2. (1914) I. L. R. 38 M. 556. 
3. (1915) I. L. R. 40 M. 682, 4. (1915) I. L. R. 89 M. 537. 
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a NARHARI Hari v. AMBABAI, I. L. R. 44 B. 192. 

-The rule as to the stage when objection ought to be taken 
to the admissibility of evidence and the effect of the omission Jo 
object in time is fairly well settled in the abstract ; but, its 
application is not always as clear. Taking, for instance, the 
case in Ambar Ali v. Lutfe Ali | where the rule itself is stated 
correctly,the learned judges hold that, in the absence of objection 
taken at the time when the evidence was admitted, they would 
not We disposed to exclude certain evidence on the ground that 
the conditions required by the opening words of S. 32 of the 
Evidence Act had not been proved to exist. (See also, Keajaddi 
Sarkar v. Ganga Charan, 1919 53 I. C. 863). But, the language 
of the Judicial Committee in Surjan Singh v. Sardar Singh 2 

_ seems to suggest that the proof of these conditions is a neces- 
sary element in establishing the relevancy of the statement in 
question and is not merely a question of the form of proof. 
Similar considerations may arise with reference to the proof of 
the course of business, means of knowledge, lis mota, etc., under 
that section. Where the objection is ‘one that appears on the 
very face of the statement the problem is, of course, hardly 
likely to arise: But we are not sure if even the point as to 
whether or not a particular statement was against the pecu- 
niary or proprietary interest of the person making it can 
always be decided without reference to external circum- 
stances. In the-case under notice it seems to us that the 
statement relied on may reasonably be regarded as against the 
interest of the person making it, for, though in his favour so 
far as it fixed the amount due to himself, it was against him in 
so far as it recognised the right of the other party to re- 
cover possession on payment of the amount. It is well settled 

.that in deciding the question of relevancy, the statement has to 
be taken asa whole, Abdul Ayiny Molla v. Ebram Molla, è? 
Pandit Suraj Narain v. Pandit Ratam Lai +, 


ee anang 


NARASIMHA Vv. BAPPANNA, I. L. R. 43 M, 436. 

It was an evil day when the Privy Council launched the 
doctrine of fraud on Registration Law. It has led to a crop 
‘of litigation mostly dishonest. We do not believe that any 

1, (1917) LL. R. 4950. 159. 9. (1900) I. L. R. 28 A. 72 (P.O). 
3. (1904) I. L. R. 81 O. 966. 4. (1917) I. L. R. 40 A. 154 (P.O) 
N 10 
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great injustice in practice would have been done to anybody‘ . 
by the registration being recognised as valid for it will be 
noticed under S. 64 of the Registration Act, where property 
is not wholly situate within the jurisdiction of the registering 
officer, a memorandum 1s to be sent to every other registering 
officer in whose jurisdiction the property might be situate. It 
passes one’s comprehension how any honest inquirer as to the 
| State of title can at all be misled by the document being regis- 
tered-in a place where part of the property formally but not 
really comprised in the deed is situate. It would have been 
well if the Privy Council kept to the language of the section 
and not imported the questionable doctrine of fraud on the 
policy of the Registration law. 


On, the doctrine of the Privy Council, it becomes incum- 
bent on the purchaser of any property not only to inquire 
into the title with respect to the purchaser he is concerned 
with but also his title with respect to other property which 
might have been conveyed to his vendor. The present case 
carries the terror further. It is the easiest thing in this 
country to set up benami and it has been judicially re- 
cognised that the standard of proof required to prove benam; 
need not be as high as in England. Should it be open to. a 
party to prove that his sale is fictitious of bena mi so as to defeat 
not only the vendee but also subsequent purchasers for we do 
not see how any doctrine of bona fide purchaser without notice 
can be ingrafted on this. We think the Privy Council decision 
in 41 C. 972 must be confined to the particular circumstances 
appearing in that case. There no property of the description 
existed or was owned by the vendor and the entry was fictitious 
in every sense of the word. Not So in the case under notice. . 
Here the property belonged to the vendor and the plea if 
analysed, we think, comes tu no more in legal language than 
that title passed but the ‘trust resulted to the plaintiff (cf. 
sec. 31 of the Trusts Act.) The extreme doctrine that a benami 
sale conveys no title, no longer holds the ground ; instead 
the Privy Councii has held that the legal title 1s in the beng- 
midar so as to enti:le him to maintain suits in respect of the 


property. 
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RAMANATHAN PILLAI y. DORAISWAMY IYENGAR, I. L. R. 
43 M. 325. 


The legislature has we think made it sufficiently clear by 
adding the otherwise unnecessary words “ and such a person 
shall for purposes of appeal be deemed a party within the 
meaning of S. 47” that the surety is not but for those words a 
party within the meaning of that section. Expressio unius in 
this case, must be taken to be distinctly exclusio alterins. for the 
course of decisions was tbat he was a party within the meaning 
of S. 47. But however that may be, there is another ground 
also why S. 47 could not be said to bea bar in this case. As 
held by the Privy Council in Raj Raghuber Singh v. Jai Indra 
Singh 1 so far as the liability of the property was concerned the 
matter was not one for execution at all. If so, why should an 
action nut lie to set aside the document in so far as it affected 

*property ? 
KANDASAMY GOUNDEN v. KUPPU MOOPAN, I. L. R. 43 
M. 421. : 


Having regard to the fact that in 39 All. 437 the Privy 
Council do recognise the power of the father to alienate for 
antecedent debts and to the fact that the right of the creditor to 
attach and sell is traced in Nanomi Babuasin t. the right of the 
Court to execute the power of the fathers for the benefit of the 
creditor. The decision in this case is that in a suit on mortgage 
where the covenant is not barred, a decree may be passed 
declaring this liability of the ancestral property. If the per- 
sonal covenant is barred, there could not be any question but 
that, the creditor cannot proceed against the son’s share. The 
only way he could proceed is by working out the right of the 
father when the personal covenant is barred, this means is 
barred to him. Pious obligation in the strict sense of the 
word, the Privy Council has held in Saku Ram’s Case 2, does 
not arise during the lifetime of the father. See Peda Ven- 
kanna v. Srinivasa Dhekshadar 8 But even supp osing 1! did 
the mortgage as an alienation and apart from the covenant 


a ee BN GN, 
1, (1919) I. L. R. 49 AJl. 158. 2. (1917) I, L. R. 89 All, 487. 
B. (1917) 41 M. 186. 
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cannot be enforced against the son for it cannot be that a 
higher obligation should fall on the son than on the father. 
Again’, the effect of the Court recognising the alienation to the 
extent of the father’s share is to enforce a division as between 
the father and sons qua that property. Assuming that they are 
joint, if you enforce the obligation as inhering 1n the mortgage 
debt apart from the covenant, it is practically selling the other 
property of the father on the mortgage when the covenant is 
barred. Whichever is the article that is applicable to enforce tht 
liability of the son, the dependent or subsidiary nature of the 
son’s liability does not permit of its. lasting after the liability of 
the father ceases to be enforceable. ; 


~ ———— aan AN 


RAMASWAMY v. Soma PICHANYA, I. L. R. 43 M. 410. 


The suit by the worshippers for a declaration that an ° 
alienation by the trustee is invalid is analogous to a sut under 
S, 64 of the Trusts Act. Their right-in the property is their 
right as beneficiaries—that is the only footing on which they 
can maintain the suit. In that view, it is right to any property 
within the meaning of 'S. 42, Spécific Relief Act. The suit may 
however be regarded as one in substance to set aside the alien-: 
ation and restore the property to the trust though in form de- 


claratory. 


” 
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RAMAN: NAYAR ov. MARIYOMANIA, I. L. R. 43 M. 480. 


' In'the case of Malabar land tenures, it seems to be jdle 
to refer to the old authorities as regards the effect of denial of 
title. Their conclusions are éither speculations or are 
mere inferences from the feudal nature of the tenure. The state- 
ment is that “the holding reverts to the proprietor on failure of 
heirs or if the Adiyan takes part with the enemies of his patron, 
thelatter may resume the property”. These are obviously in- 
ferences based on the feudal nature of the tenure. Escheat and 
attainder are well known mudes under the ‘feudal system by 
which the overlord gets {he property. Such speculations are 
anachronisms and are wholly out of place in judging of the in- 
cidents of the tenures. It is quite unnecessary to treat the Mala- 
bar tenures as a genus apart with special rules of their own. 


° On the determination of these questions, it seems to us that 
the judgment of the, Privy Council in Maharaja of Jeypore v. 
Rukmini Patta Mahadai, 1 has a great bearing. Their Lordships 
seem to think that in tenures other than from year to year gener- 
ally only a denial by a matter of record causes a forfeiture 
and that the principle of tortious conveyance and forfeiture 
thereupon had no application to India. In the case -under 
review, if at all, what the tenant was .guilty of was con- 
veying a higher interest than he possessed. Where the tenure | 
involves performance of services, where the service is unly 
complimentary their Lordships think that there would be 
no forfeiture even by contumacious refusal to perform Service. 
They seem also to think that where the service ıs sub- 
sidiary and rent is the principal matter, there would be no for- 
feiture. Similarly also where. though there is service the perform-. 
ance has owing to changed conditions become highly burden- 
some without any adequate return to the superior. 

‘SECRETARY OF STATE FOR INDIA 0. MAHARAJAH OF 
BOBBILI, I. L. R., 43 Mad. 529, (P. C.) 

The respondent's land used to be irrigated from an 
artificial channel dug by the Zemindar of Palkonda in the 


| ja 1. (1919) I.L. R. 42 M. 509. 
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respondent’s land in order to take off the water of the 
Suvarnamukhi river to irrigate his own land. The river 
Suvarnamukhi-was a non-tidal river and both the bed and the 
tank at the place the water was drawn off belonged to the 
respondent. It appeared that since 1814. the water of the 
channel was being used for the irrigation of the respondent’s 
land. The Palkonda Zemindari became forfeited to the 
Government in 1833 and the channei with the Zemindgari 
came into the possession of the Government. No claim was 
made by the Government in respect of the water till 1907 in 
which year they collected water cess. The question was 
whether the Government was disentitled to so collect either by 
reason of any engagement or by reasun of the river not being 
a Government river. The Court of first instance found that 
the channel was in existence before the Permanent Settlement 
but as the Permanent Settlement record did not show that this 
was one of the water sources to the respondent’s zemindari 
and as there was no proof that the water was utilised before 
1814 for these lands it could not be inferred that there was 
an engagement at the Permanent Settlement. But it 
held that there was an obligation on the Palkonda Zemindar 
lo permit the water to be takcn to the respondent's lands 


. and the Government was bound by it. The High Court 


agreed with the Lower Court on the frst point but differed 
‘from it on the second. According to it, the engagemeni should 
be with the Government as such and also the engagement 
with the Palkonda Zemindar came to an end on forfeiture of 
the Zemindari. It would not infer an engagement on the 
mere ground that no charge was claimed or levied for a long 
number of years. On the other question, viz., whether the tiver 
was a Government river the High Court held that as upto the 
point in question both the bed and the tanks belonged to 
private owners, the river was not aGovernmentriver. Asa 
result, the suit was decreed. On appeal, it was contended 
that the river was a Government river. On this matter, 
their Lordships expressly say that they do not differ from the 
High Court but base their decision on the other, what they 
considér the simpler-ground that trom the long user without 
charge, it should be inferred that there was an easement right 
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in. favour of the respondent by grant from the Palkonda 
Zemindar and the Government on forfeiture succeeded to the 
estate only subject to this obligation. The term “ engage- 
ment covered according to their Lordships this obligation. 

“With acquisition by forfeiture” say their Lordships 
at p. 540 “the Crown became bound io take the forfeited 
estate tanium et tale, as it would in the subject who had 
rebelled, that is to say, to respect the rights and in particular 
the easements enjoyed by others. - Otherwise the scope of the 
forfeiture would be extended ; nero tanto it would fall upon 
innocent and loyal subjects.” : 

This judgment of their Lordships ides in the afirma- 
tive sense the point expressly .reserved in the Urlam case, viz., 
as to whether the. liability arising out of natural. and prescrip- 
tive rights is comprised: in the term: engagement. 

” Their Lordships also indicate that they are not prepared 
to infer from the mere fact that the Permanent Settlement 
record did not mention this asa water. source, that the water 
was not furnished ‘to the respondent’s lands. 





VENKATA REDDI v RANI SAHEBA OF WADHWaAN, I. L. R. 
43 Mad. 541. (P: C) ae eS 


‘In this case, an alienation effected bya Hindu widow 
more than 82 years before suit was impeached by the rever- 
sioners. Their Lordships accept the following as a correct state- 
ment of the law : “ The onus lay upon the defendant to prove 
the necessity for the sale, but having regard to the great lapse 
of time since the transaction took place, that is, about 82 years, 
perhaps the highest on record, it will not be reasonable to 
expect such full and detailed evidence as to the state of things 
which gave rise to the sale in question as in the case of 
alienations made at more or less recent dates. In such cir- 
‘cumstances, presumptions are permissible to fill in the details 
which have been obliterated by time.” (p. 545) 





POOSATHURAI v. KANNAPPA CHETTIAR. I. L. R. 43 Mad. 
546 (P. C.) 

In this case, their Lordships make a clear statement as 
to the essentials to be proved in a case of undue influence, 
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First the influence ought to be proved, i. e., that the 
defendant was in a position to dominate the will of the 
plaintiff. | 

Secondly, that the bargain has to ‘be shown to have been 
with the “iifluencer” and in itself unconscionable. If these 
two things are made out then the burden is thrown upon the 
defendant of ‘establishing affitmatively that no domination was 
practised so asto bring about'the transaction but “that, the 
grantor of the deed'was scrupulously kept separately advised — 
in the independence of a free agent. This statement of their 
Lordships cannot be teken to be exhaustive onthe question 
of undue influence. It cannot be that their Lordships mean 
that where by the influence ofA on B, B is‘made to enter into 
an unconscionable: bargain with:C, the contract may not be 

voidable. (See S:° 89 of the Trusts Act.) “There: may be a 
difference in the matter of burden:of proof. 


. ` 
Pug . serge r ‘ 
H 4 Aa wens le 


SETURATHNAM AlyAR v. VENKATACHELLA GOUNDAN, 
I. L. R. 43 Mad. 567. (P. C.) | 


In this case their Lordships make it perfectly clear that in 
suits by a Government pattadar against persons whom he sues 
to eject as his yearly tenants when his title is conceded and it 
is also ‘admitted that the defendants hold under, if not fram 
the plaintiff but a claim ts put, forward to hold the land 
permanently, the burden of proof is upon.them of ‘making out 
their case Their Lordships recognise ,the correctness of the 
long series of decisions beginning with Chidambaram Pillai LA 
Thiruvengadathiengar. 1 The judgment under appeal marked a 
departure and their Lordships disapprove the departure shough 
they accept the conclusion of the High Court that the tenants 
had occupancy rights which was based on immemorial posses- 
sion on unvarying rents and evidence of improvements , and 


alienation. 





- 1, (1897) 7 M. L. J. 1. 
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RAMAKRISHNA RAO v. BALAKRISHNA RAO, I. L. R. 43 
M. 476. 

We share the doubts of Mr. Justice Seshagiri Aiyas, if 
the more natural construction is not to restrict “the decree ý 
in O. 21, R. 2 to the money portion of the decree. Itis 
dificult to understand why a distinction cught to be made 
between cases where the decree directs possession of property 
according as the relief as to possession is accompanied or 
unaccompanied by a provision for payment of money. No 
doubt in most cases there would be a direction for payment 
of money, at least costs but why the legislature should 
have taken this circuitous route if its object was to require 
adjustment of decrees generally to be certified to Court. If 
the construction that the adjustment of all decrees should be 
certified is not admissible, we should think the proper thing 
@ to confine the rule to the money portion of the decree, t.e., 
' quoad the money payable under the decree. 


KRISHNA AIYANGAR v. NALLAPERUMAL, I L. R. 43 
Mad. 550 (P. C.) 

In this case a point of practice of considerable importance 
arose. An order was made to wind up a company in 1911 
and in the course of the winding-up application was made by 
the present appellantrasking the District Judge to recognise a 
charge in his favour. lt- was opposed by the Official Liquidator 
but the Court overruled the opposition. But subsequently when 
the appellant applied to have the amount paid to him, he was 
opposed by certain debenture-holders who were not parties to 
the previous order. The District Judge held that he was bound 
by the previous order and directed the amounts to be paid to 
him in priority to debenture-holders. On appeal the High 
Court held that the appellant's charge was not enforceable as 
he was an officer and had not got the charge registered. 
Objection was taken before the Privy Council that the Official 
Liquidator represents the debenture-holders and as the first 
order of the District Judge was not appealed against, the order 
was final and the High Court could not interfere with it. Their 
Lordships while agreeing with the contention that the deben- 
ture-holders ought to have appealed against the order held never- 
theless that the High Court could have in its discretion given 
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leave to appeal excusing the delay and thus regularised the 
procedure and that in those circumstances the Privy Council 
would not interfere with the order of the High Court on such 
a ground. . 

The substantial question in the case was whether ona 
proper construction of S. 68 of the Indian Companies’ Act (VI 
of 1882), an officer in whose favour a charge is created but not 
registered could take advantage of the charge. The decision 
is not of any great future importance as the explanation which 
was the subject of construction has been removed in the Act 
of 1913 (See S. 123) and the law is brought into line with the 
English. The explanation in question runs thus :—‘‘ Omis- 
sion to register under this section (i.e. under S. 68) a 
mortgage or charge does not render the ‘same invalid. But 
the officers of the Company cannot avail themselves as such 
of a mortgaye or charge specifically affecting property of the 
Company, and not so registered.” The question was as to 
the precise effect of the words “ as such. ” Their Lordships 
hold agreeing with the High Court that it means that the 
officers who are responsible for the non-registration cannot 
take advantage of the charge created in their favour. Asan 
aid to construction an attempt was made to use the pro- 
ceedings of the Legislative Council but their Lordships 
held that it could not be done. But the English decisions 
from which the language of the explanation was taken were 
considered relevant by their Lordships and on the strength of 
those decisions their Lordships put upon those words a con- 
struction which is not the most natural construction according 
to heir Lordships themselves. 





RANI BHAROSE v. RAMPAL SINGH : I. L. R. 42 A. 319. 

The rule of lis pendens has been held to apply to 
cases in which decrees are passed on compromise Annamalai 
Chettiar v. Malayandi Appaya Nayak, } and the unsoundness 
of the other view is re-enforced by Mr. Justice Subrahmania 
Iyer by reference to the startling consequence involved, viz., 
that a decree passed ex parte or on confession or as the result 
of the defendant abandoning a defence set up would equally 
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with.a compromise decree not avail the successful party 
against a transferee pendente lite. According to both Sir Arnold 
White, C.J. and Mr. Justice Subramania Iyer who took part in 
that case the word “ contentious” is used in the same sense in 
which it is used in Probate practice, thatis to say, as opposed 
to common form or matters which ex hypothesi do not admit of 
any opposition. This view is supported by the judgment of the 
Privy Council in Faiyaz Husain Khan v. Prag Narain, 1 where 
theif Lordships hold that “a suit. contentious in its origin 
and nature” is not any the less contentious because summons 
is not served on the other side at.the time of the alienation. 
According to their Lordships whether a suit is contentious 
or notis-to be judged by the plaint and not by the fact 
whether defence is putin, Mr. Justice Beaman thinks that 
from the momenta suit of any sort whatever except only 
coglusive suits, is filed it is potentially contentious and that 
so called friendly suits are certainly so thus going a little 
further than the Judges in the Madras Full Bench case and 
. Sir Lawrence Jenkins also was of the same: opinion. Krishnappa 
v. Shivappa. 2 That case was one of ex parte judgment. In 
Kathir v. Maremadisa, 8 it is suggested that friendly suits are 
the only exception to the application of the doctrine of lis 
pendens, approving the decision in Jogendra Chunder Ghose v. 
Fulkumari Dassi. 4 In the last named case Banerjee, J. at p. 92 
observed “ whether or not a suit is contentious must depend or 
whether or not itis really so. The expression contentious 
suitis I think, used in contradistinction to a friendly suit in 
which there is no contest and the parties bring the suit only 
to obtain a decree of the Court of Justice, declaring their 
rights as to which they are themselves in perfect agreement.” 
Maclean, C. J. seems even to go further ‘‘ It is perhaps difficult 
he says” to predicate of any suit, at the moment of its incep- 
tion, whether or not it is likely to be contentious but if in point 
of fact it turns out to be a suit which was contended as in the 
case here, then to my mind the suit is a contentious one. It 
seems to me that in order to appreciate whether the section 
applies we must regard the event.” This view is not in accord 





1 (1907) I. L.R. 29 All 889, 7 2. (1907) I. E. R.31 B. 393. 
3 (1918) I. L. R. 38 M. 450. 4. (1899) T. L. R. 27 0. 77, 
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with the judgment of he Privy Council in 29 All. 339 and of 
the Madras, F. B. in Annamalai Chettiar v. Malayandi Appaya 
Nayak. 1 As Sir Lawrence Jenkins points out in 31 B. 398, all 
suits under the C. P. C. not being collusive suits involve sub- 
jects in dispute and contesting parties and are contentious. It 
will be noticed that under C. P. C. S. 11, an issue does not 
become any the less res judicata because it is admitted by the 
defendant. The balance of authority as well as reason is in 
favour of this view. But however that may be, the fact that 
defendant has not appeared, does not make the suit a friendly 
suit or asuit without contest. The Court has to decide the 
questions that arise in the suit on the evidence given by the 
plaintiff. and not as if. he defendant. admits plaintiff's. claim. 


EMPEROR v. BRIJA BASI LAL: I. L. R. 42 All. 327. 

It seems to us that the construction put upon S. 109 "of 
the Indian Railways Actin this case is a violent one. The 
natural construction of the section is to confine it to definite 
passengers by the train. It does not have reference to any 
class of possible passengers. In the. case of women, special 
provision isumade in S. 64 and punishment for breach is pro- 
vided for in S. 119. We do not mean that a rule may not be 
made under Chap. VI by the Railway administration but in 
the absence of such arule, the ‘reservation of the kind in 
question does not entail any punishment under the Act for dis- 
obedience. The right of resisting is conferred on the passenger 
in question and not on other passengers unless there is the 
the full complement in the compartment. 


eee rar aa aa 
4. (1906) I. I- R. 29 M. 426. 
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Matru LAL v.- DURGA Kunwar, I. L. R. 42 A. 364 
(P.C.) ; 

This case re-affirms: the law laid down in Het Ram v. 
Shadiram. 1 In these cases their’ Lordships definitely lay down 
that the effect of S. 89 of the Transfer of Property Act is to 
extinguish the security as soon as an order absolute for sale is 
passed. The earlier case in Umesh Chunder v. Zahur Fatima 2 
is distinguished on the ground that under the law then prevail- 
ingethere was no provision corresponding to S. 89 of Transfer 
of Property Act. Under the C. P.:C. of 1908 O. 34, R. 5 
which re-places S. 89, the clause in question does not appear. 
The effect of this alteration is-to restore the law laid down in 
Umesh Chunder v. Zahur Fatima.2 But all cases in which 
decrees have been passed under S. 89 of the Transfer of Pro- 
perty Act will be governed by the rulings of the Privy Council 
in Mairu Lal v. Durga Kunwar 8 and Het Ram v. Shadiram. 1 

In. cases that fall to-be governed -by the decisions 
under review, itis clear that when a suitis brought ona 
mortgage and final decree for sale is got, the security as such 
is extinguished and cannot be availed of against an intermedi- 
ate mortgagee omitted to be made party.. A fresh suit on the 
mortgage against parties who have been so omitted would be 
inadmissible and a fresh mortgage given for the decree amount 
will not give the mortgagee priority corresponding -to the date 
of the original mortgage but only to that of the later mortgage. 
The purchaser under the decree cannot use the security against 
any intermediate mortgagee omitted-to be made party. Such 
mortgagee would be entitled. to sell the property free of the 
incumbrance forming the subject. matter of the suit. These 
startling consequences were-sought to be avoided in Vanmika 
Linga Mudali v. Chidambaram Chetty 4 by giving the provision 
in question an entire go by but this is impossible in the face of 
the decisions under notice. NO doubt.in Matru Lal v. Durga 
Kunwar the second mortgagee sued for sale subject to the 
lst mortgage which he sought to redeem by paying the 
amount-of the decree and ihe decree was made accordingly and 
as there was no appeal by the plaintiff the Privy Council only 
confirmed the judgment of the Lower Courts. If there had 





1, (2917)1. L. R. 40 A. 407. 2. (1899) J. L R. 18 0. 164 (P. 0.) 
8. (1919) I. D. Ri; 42 As 864, 4, (1905).I D. R. 29 M. 87. 
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been an appeal by the plaintiff, the reasoning of their Lord- 
ships would certainly have got her a decree for sale free of 
the ‘ist mortgage merged in a decree which was ineffective 
against her. 


JEuNA BAHU v. PARMESHWAR NARAN MAHTHA : I. L. 
R. 47 C, 370. (P. C.) 

The contention in the case was that the decree in ¿the 
prior suit and execution proceedings thereon were nullities 
because the personal decree under S. 90 of the Transfer of Pro- 
perty Act for the balance of the debt had been passed along 
with the mortgage decree itself and not after the ascertainment 
of the deficiency on the sale of the mortgaged property. On 
this question the Madras High Court has generally held that 
such a decree is not null and void but irregular. See Abbakki 
v. Krishnaya 1, Narayan Aiyar v. Singaravelu Nannian.* See 
also Rajah of Kalahasti v. Varadachariar 9, Periyaswami Kone 
v, Muthiah Chettiar 4, Kumara Venkata Perumal v. Velayuda 
Reddi 5, where the personal decree was passed not merely for 
the deficiency after the sale but for the whole amount. In the 
present case, the Judicial Committee, however, seem to think 
that the decree is not even irregular, On their construction of 
S. 90, it is sufficient that this portion of the decree is so worded 
as to come into effect only after the mortgaged properties had 
been sold. It is pointed out by Mr. Justice Shephard that this 
form of decree is in accordance with the Calcutta rules. But 
Form No. 11 of Appendix D to the Code of 1908 leaves no 
room for doubt. The intention of the legislature was that the 
decree under O. 34 R. 6 should be passed only after the sale of 
the mortgaged property and the ascertainment of the deficiency. 
The reported cases show that difficult questions sometimes arise 
as to the fulfilment of the conditions preliminary to the realisa- 
tion of the debt otherwise than by sale of the mortgaged pro- 
perties, and it will be much more convenient that these should 
be dealt with as questions in the suit than as matters arising in 


execution. 

cl rl 
1. (1909) I. L. R. 32 M, 534. +, (1917) 88M L.J. 548. 
8. (1911) 21 M. L., J, 1086 4 (1913) IL. R. 88 M. 677. 


6. . (1914) 27 M. L. J. 96, 
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' BHAGWAT KOER v, DHANUKDHARI PRASAD SINGH I. L. 
R. 47 C. 466. ADVIAPPA v. TONTAPPA I. L. R. 41 B. 255. 
CHOWDHURY SURESHWAR MISSIR v. MUSSAMMAT MAHESH- 
RANI 39 M. L. J. 161. 

In view of the decisions of the Privy Council in Bhagwat 
Koer v. Dhanukdhari Prasad Singh 1 and in Chowdhury Suresh- 
war Misser v. Mussammat Maheshrani Misrain? it can no longer 
be maintained (as in the Bombay case noted above) that a mere 
provision for maintenance-in favour of a surrendering widow 
would have the effect of vitiating the surrender and placing it 
on the same footing as an alienation (See also the Full Bench 
Judgment in Angamuthu Chetty v. Varadarajulu Chetty. 8 Nor 
will it be correct to lay it down broadly that “any consider- 
ation ” for the surrender would have that effect, because both 
the Privy Council.cases were cases of compromise which by its 
Very nature imports consideration. We may also point out 
that the decision in Chowdhury Sureshwar Misser’s case 
goes further than the hitherto accepted view, in so far 
as it upholds the surrender even when the widow retained 
a portion of her husband’s estate viz., the moveable properties, 
which under the Mithila law passed to her absolutely. Accord- 
ing to their Lordships, a surrender need not embrace the 
entirety of the husband’s estate but only the entirety of the 
“widows estate” that is, such portions thereof as she takes 
with only a limited interest. This view completely negatives 
the argument sometimes urged on the basis of the ‘civil death’ 
theory, that a surrendering widow should have no kind of 
property left in her. 

On the facts, Chowdhury Sureshwar Misser’s case bears a 
superficial resemblance to cases like Challa Subbiah v. Palur 
Paitabhiramyya +, for even here, the result of the arrangement’ 
was that the reversioner took one half of the estate and gave the 
other half to the daughter of the.surrendering widow. But one 
important distinguishing feature between tbe two cases is 
that in the recent one the daughter got the half by way of 
bona fide compromise of her own independent claim and not 
as a mere nominee of the widow. Their Lordships emphasise 





1, (1919) I. L.R. 47 O. 466. 2, (1920) 89M. L, J. 161. 
3, (1919) I. L. R. 42 Mad, 854. 4. (1908) I. L. R, 81 Mad. 446, 
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this circumstance and in terms observe that “an arrangement 
by which the reversioner, as a consideration for the surrender, 
promised to convey a portion of the property to a nominee of 
the lady surrendering might well fall under the description of 
a device to divide the estate.” Understood in the light of this 
observation their Lordships’ Judgment cannot be construed as 
upholding decisions like that in Challa Subbiah Sastri’s case. 





MALLAPPA v., HANMAPPA I. L. R. 44 B. 297. ° 


Though the statement of the rule in Ramji v. Ghamau, 1 
is wide enough to make the coparcener’s consent necessary to 
an adoption by an unauthorised widow whenever the husband 
“ was not separated at the time cf his death”, the reasoning in 
the Judgment would seem to cover only cases in which there is 
a coparcenary (real or potential) at the time of the adoption and 
the boy is introduced into it as a coparcener. In Datto Govind 
v. Pandurang,o the last coparcener died and the widow of a 
predeceased coparcener succeeded to the estate as a Gotraja 
Sapinda. But the Court held that the widow could not even 
after such succession adopt a son, because, during the last co- 
parcener’s lifetime she could not have made an adoption with 
out his consent and when she had not obtained it, the power 
‘could not start afresh in her’ after his death. If this view 
be correct, it is not clear how the fact of the existence of a son 
at the time of the husband’s death or even that of a subsequent 
partition between that son and his uncles, can help to give the 
widow a power of adoption (on the death of that son unmar- 
ried). It is we believe probable that if there had been no son, 
a partition among the brothers would have been held to bar 
any further adoption by the predeceased coparcener’s widow. 
The son no. doubt takes his father’s share and thus obviates the 
necessity that may otherwise arise of reopening the partition 
among the coparceners should an adoption by the widow be 
given effect to. But is that the governing consideration ? The 
present decision however,dissents, in substance, from part of 
the reasoning in Daito v. Pandurang.? 





1, (1879) 6 B. 498. 2. (1908) I, L. R. 82 B. 499. 
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RAMATHAI VADIVELU MUDALIAR v. PERIA MANICKA 
MUDALIAR : I. L. R. 43 Mad. 643 (P. C.) 


S. 66 of the C. P. Code provides that no suit shall be 
brought against any person claiming under a Court purchase on 
the ground that the purchase was made on behalf of the plaint- 
iff. As their Lordships say in this case, this section could not 
by any stretch of language be made to cover the case of a 
claim for specific performance of an agreement by the Court 
purchaser after the purchase to convey the property to the 
plaintiff but it is quite another question whether it would not 
include claims for specific performance on the basis of an 
agreement : before the purchase. “On this question,” their 
Lordships say, “4f the agreement entered into before the 
auction stood alone there would be considerable forte in the 
contention. The object of S. 66 was to putan end to the 
purchase by one person in the name of another and the dis- 
tinction between a purchaser on behalf of another and a pur- 
chase coupled with an undertaking to convey to another at 
the price of purchase, is somewhat narrow.” Their Lordships 
do not, however, say that none exists. It is not open to a per- 
son to say that the purchase by another was made on his be- 
half but there is nothing in the section to prevent him from 
saying that the purchase though made by the purchaser in his 
own behalf, having regard to the antecedent fiduciary relation- 
ship between himself and the purchaser in respect of the 
money that went for the purchase or the property that is the 
subject matter of the purchase, ought to enure for his benefit. 
Bodh Singh v Ganesh Chunder Sen 1 (a member of a joint family 
purchasing with joint funds), Ganga Shai v. Kesri 2 (a joint 
-decr&e-holder purchasing for the decree amount Patrachariar v. 
T. R. M. 8. Ramasami Chettiar 8 (an agent purchasing with the 
principal’s. money) Noni Gopal Basu v. Taresh Chandra Ghosh $, 
(a guardian with the ward’s funds.) A contract for sale 
would on principle stand on the same footing. It may 
be the duty of the courts to see that parties are not 
permitted by some legardemain in the way of apt expressions 
in the plaint to convert what isin substance a case of a pur- 


1. 12 Bong. L. R, 317 (P. C.) 2. (1915) I. LR. 87 All 646. P.O, 
3. (1918) 91, W 276. 4. (1914) 801.0. 212, 
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chase on behalf of the plaintiff into an agreement to re-convey 
for the same price. Asomewhat similar narrow line of dis- 
tinction is observable in the case of claims by members of a 
joint family against a Court purchaser benami for the manager, 
seeS uraj Narain v. Ratan Lal. 1 If the purchase is claimed to 
be made benami for the family, the junior member would be 
barred by the section; but apparently he would not be barred 
if he alleged that the purchase was made benami- for the 
manager individually to defeat their rights. Palantappa Chetti 
v. Peria Karuppan Chetti 2 cf. Deo Nandan Parshad v. Janaki 
Singh. ? 


——— - 


KRISHNAYYA v. LAKSHMIPATHI, I.L.R. 43 Mad. 650 (P.C,) 


The Hindu Law of adoption is stillin the pfocess of evolu- 
tion, (with all the dire consequences attendant on that ptocess) 
and this case marks a distinct stage therein, Under that law 
as understood in the Dravida country, a Hindu widow though 
not authorized by her husband to adopt a son may never- 
theless make such adoption with the consent of his sapindas. 
This was laid down in the Ramnad case.4 Then there was 
the question as to who are those sapindas whose consent 
would make up for the lack of requisite authority by 
the husband, and there arose also the further question 
where there were agnate relations closely related to the 
deceased, whether the assent of those standing in a remoter 
degree was either necessary or sufficient. This doubt was re- 
solved in Veera Basavaraju v. Balasurva Prasana Rao b 
where it was held that the absence of consent on the 
part of nearer sapindas cannot be made good by the attho- 
rization of distant relatives whose assent is more likely to be 
influenced by improper motives. “This does not mean,” their 
Lordships say in this case, “that the consent of a near sapinda 
who is incapable of forming a judgment on the matter such as 
minor or a lunatic is either sufficient or necessary; nor does it 
exclude the view that when a near relative is clearly proved to 








1. (1917) I. L. BR. 40 All 159 P., O. 9. (1894) I. L, R, 17 Mad, 282 
g, (1916) I. L. R. 44 Cal. 573. 4, (1868) 12 M, I.A. 897. 


6. (1914) I. L. R. 41 Mad. 998, 
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be actuated by corrupt or malicious motives, his dissent may 
be disregarded. Nor does it contemplate cases where the nearest 
sapinda happens to be in a distant country and it is impossible’ 
without great difficulty to obtain his consent or where he is a 
convict or suffering a term of imprisonment. The consent re- 
quired is that of a substantial majority of the agnates nearest 
in relationship who are capable of: forming an intelligent and 
honest judgment in the matter. It must however be added that, 
save in exceptional cases such as those mentioned above, the 
consent of nearest sapindas must be asked and if it is not asked 
it is no excuse to say that they would certainly have refused.” 
What is all this if not judicial legislation? The days of 
judicial legislation are not gone and with such high authority 
before them the Judges here need not hesitate to contribute 
their share to the orderly progress of the Hindu Law where no 
question of disturbance of settled titles is involved. 


— —_— a 


VYRAVAN CHETTY v. SUBRAHMANIAN, CHETTY I. L. R. 43 
Mad. 660. (P.C.) 


This case raised a point of registration law. As between 
several persons holding different mortgages there was an agree- 
ment to distribute the proceeds of the property as between 
them equally without regard to priority. The question 
was whether such an agreement required registration. The 
opinion of their Lordships is that if it contemplated a redistri- 
bution of rights it would have required registration but as it 
was only an arrangement for distribution of the proceeds 
as and when they were realized, it did not require regis- 
tration. Their Lordships go further and say that even if the 
agreement contained two clauses, one for redistribution of 
rights under the mortgages and another provision for division 
of the proceeds, the second might have been given effect to 
though the first could not be given effect to for want of 
registration. This indicates a liberal disposition towards 
regarding agreements as separable with a view -to give effect 
to them so far as may be even when they are integrally 
connected. 
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AMBALAVANA PANDARA SANNATHI v. MEENAKSHI SUNDA- 
RESWARAL DEVASTANAM OF MADURA I.L.R. 43 Mad.665 (P.C.) 


Their Lordships thus state the legal position of subordi- 
nate trustees. “After all, the general trustee is only a repre- 
sentative of the idol, who is a judicial personage and who is | 
the true owner and there is nothing legally incongruous in 
that personage having other subordinate representatives who 
have the right to manage certain specific portions of his pro- 
perty and pay over the income so collected to the endowment 
and even tosome degree control its use. Such rights would 
not be inconsistent with the existence of a general trustee but 
they would be fatal to his claim 10 possession of the properties 
from which these-revenues were derived. Possession would 
be in the hands of those entitled to manage these special pro- 
= perties and their possession would be adverse to his.” Here 
“the plaintiff claimed, as general manager of the kattalai pos- 
session of certain properties forming part of the endowments. 
But these properties had been in the management of the temple 
manager from 1849. Their Lordships hold agreeing with the 
High Court that the claim of the plaintiff to manage these 
properties was in these circumstances barred. 
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RUKMINI Bal v Laxmi Bas, I. L. R., 44 B. 304. 


Tenures in this country rest largely either on custom or 
on the nature and purpose of the grant under which they may 
have originated ; and there is very little of discussion about 
them in the Sanskrit Law books. There is, accordingly, not 
much force in the argument that there is no rule of Hindu 
Law gatherable from the books which can be said to be 
affected by applying the provisions of Ss.10 and 11 of the 
Transfer of Property Act to properties held on one or other 
of several well-known Hindu tenures. An agraharam gift 
cannot, of course, be strictly classed with religious endow- 
ments ; but to hold that the right of alienation, and unrestrict- 
ed enjoyment which, under later English jurisprudence, is 
regarded as a normal incident of property must be so applied 
in this country as to defeat the very nature and purpose of a 
grant appears to us, with all respect, to be going too far. The 
Hindu law no more regarded a right of alienation as a neces- 
sary incident of property than other archaic systems of 
Jurisprudence. One has only to remember that the texts 
expressly forbid alienation even in respect of one’s self- 
acquired immoveable property. Where services of a secular 
character are attached to a tenure our courts are prepared on 
that ground to apply the rule of inalienability to them ; but if 
they are of a religious character they seem so much out of 
accord with modern notions that, except where they are 
connected with endowments in the strict sense, the courts 
seem readily prepared to disregard them. In the present case, 
the question turned not merely on the religious motive of the 
grantor but on an express provision in the deed of gift that 
the grantees should live in the particular village and enjoy 
the vritti and that their rights should cease on their abandon- 
ing the village. If one has regard to the purpose underlying 
an agraharam grant, viz., that a number of Brahmin grantees 
should live and prosper in the village and help towards the 
growth of religious life there, the condition in question will 
be seen to be of the very essence of the grant. To ignore the 
condition and presume the grant to be of an abgolute interest 
within the meaning of S. 11 of the Transfer of Property Act is 


practically to beg the question. The provision is something 
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in the nature of a defeasance clause and it may be a 
question whether the indefiniteness of the person to take on 
the defeasance is to.lead to reversion to the grantor or to an 
escheat ; but that is no justification for the original grantee or 
his descendant retaining the cstate in spite of the breach of 
the condition. No question of the rule of remoteness need 
arise where such a defeasance is part of the tenure itself. In 
so far as the learned Judges rely on the decision in Anantha 
Thirthachariar v. Nagamuthu Ambalagaren 1 we may point 
out that the Court there took care to say “that the fifth de- 
fendant’s case was not that the grant ceased to be in force 
because appellant violated the condition as to residence, etc.” 
and “we do not decide that question as it does not arise in 
this appeal.” 

BALKRISHNA NARAYAN v. JANKI Bar, I. L. R. 44 B. 331.° 

As pointed out by us in connection with Sunderabai v. 
The Collector of Belgaum, 2 the decision of the Privy Council 
in Rachappa v. Shidappa, 3 is distinguished in this case from 
Sunderabai v. The Collector of Belgaum 2, on the ground that, 
where the injunction claimed relates to the whole property in 
respect of which declaratory relief is also sought the valuation 
put by the plaintiff for purposes of Court-fee on the relief by 
way of injunction will also determine the forum. 





KALIDAS CHAUDHURI v. PRASANNAKUMAR DAS, I. L. R. 47 
C. 446. 

The effect of the decision in Hetram v. Shadiram £, see 
also Matru Lal v. Durgakunwar 5, on certain points hitherto 
regarded as ‘ settled ’ law in this country is advisedly left épen 
in the present case and we shall desl with it in another 
connection. But on the point actually decided in the Calcutta 
case, we feel that the conclusion of the learned Judges is 
scarcely reconcilable with the decision of the Privy Council 
in Izzat-un-nissa v. Pariab Singh 86. A mortgagee entitled (as 
we must now assume) to priority over another did not implead 


1, (1881) I. L. R. 4 M. 200. 2, (1919) I L. R. 48 Bom. 376. 
3, (1918) L. R. 46 I. A, 24. 4. (1918) I. L.R. 40 All. 407. 
b. (1919) 1. L. R. 42 All, 864. 6. (1969) 1. L. R. 31 AH 588 
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the latter in his suit for sale. In the course of the execution 
proceedings the mortgagor raised an objection that the sale 
proclamation did not mention the other mortgage and the 
decree-holder thereupon presented a petition praying that the 
property “might be put up toauction upon declaration that it 
was subject’ to that mortgage. The Court ordered accord- 
ingly and the decree-holder himself became the purchaser. On 
these facts, it has been held that the decree-holder purchaser 
cannot ina subsequent suit by the other mortgagee either 
question the binding character of his mortgage or claim priority 
over it. ‘They are bound by the doctrine of estoppel,’ say the 
learned Judges, “and cannot take up a position inconsistent 
with what they adopted in the execution Court.’ Three classes 
of cases are relied on. Of these, it is difficult to see the 
relevancy of authorities like Ramkirpal v. Rupkuari 1, toa 
case where the question subsequently arises in a separate suit 
and that, between persons one of whom was not a party to the 
prior proceedings. Again, the estoppel cases like Agrachand v. 
Rukhma 2, Jaganatha.v. Gangi Reddi 8, and Kasturi v. Venka- 
tachalapati 4, cannot apply here, because they rest on the 
ground that when a decree-holder bringing properties to sale 
omits to mention mortgages thereon in his own favour, the 
purchaser has by this act been ‘led to believe that the property 
was offered for sale free of encumbrances.’ The non party 
mortgagee can plead no such representation or prejudice in 
the present case. After all the statement of the decreeholders 
in the execution proceedings seems only to have admited the 
mortgage and said nothing on the question of priority. There 
was nothing in the nature of a‘ claim’ by the mortgagee and 
we fa] to see anything that ‘ obliged’ the decre-holders at 
that stage to set forth their claim of priority. As to the argu- 
ment based on the fact that the decree-holders purchased the 
property ‘subject ’ to the other mortgage, the decision 
in Izzat-un-nissa’s case excludes the inference of any dis- 
ability or estoppel therefrom. The judgment of Stanley 
C. J. (in the High Court) rested upon some such theory 
but their Lordships of the Judicial Committee unhesitatingly 








1, (1888) I. L. R. 6 A 269. 2, I. L. R. 12 B. 678, 
3, (1692) I. L. R. 15. M, 808. 4. (1892) LL. R.15 M 412, 
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negative it. That case was, if anything, stronger in its facts 
for the application of a rule of estoppel of this kind, because 
the ” subsequent contest also arose between the parties to the 
execution sale and the decree-holder had obtained leave to bid 
for a low amount on the representation of the existence of the 
prior mortgages. If the other mortgagee had intervened witha 
claim petition and his mortgage had been upheld, the ‘position 
would have been different. We have only to add that, even for 
applying the decision in Mozuffer Hossein v. Kishori M ohun 
Roy: the facts in the case seem to raise no estoppel as between 
the mortgagors and the non-party mortgagees. Nor does it 
appear to us right to state unreservedly that ‘a mortgagee who 
has purchased at the sale in execution of his decree on the 
mortgage is bound by an estoppel that would have bound his 
mortgagor,’ for this is true only of such estoppels as have 
arisen before the date of the mortgage (see the discussion in 
Veerappa Chetti v. Ramaswami Chetti. 2) 





SHYAM CHAND BASAK v. DACCA MUNICIPALITY, I. L. R. 
47 C. 524. 

The judgment in this case contains a full and instructive 
discussion of certain principles governing the operation of 
election rules—a topic of special interest at the present day. 
It is not always easy to say whether a particular rule is ‘direct- 
ory’ or ‘mandatory ’ and even an express declaration that 
the violation of particular rules shall render the election 
‘void’ is not a conclusive test. Except where the mandatory 
character of the rule is clear beyond doubt or a question of 
corruption is involved, the tribunal dealing with a disputed 
election will be on safer ground in treating a rule as prime facie 
‘directory ’ and upholding the election except when it has 
reasonable ground to think that the breach of rules complained 
of might have substantially affected the result. Public interests 
are sufficiently safeguarded by the principle (applied in this case) 
that when a breach of a rule is established, the onus is thrown 
upon the party who seeks to maintain the election to satisfy 
the Court that the result of the election has not been affected 
thereby. — 
TL. (895) 1. L. R. 22 C. 909. a, (1919) LL. R, 48 M. 135. 
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HEMANTA KUMARI DEBI v. MIDNAPUR ZEMINDARI COM- 
PANY, I. L. R. 47 C. 485 (P. C.) 


Their Lordships’ judgment in this case settles one point 
on which there has been some conflict of rulings in India—viz., 
that if and in so far as the terms of a compromise have been 
set out in a decree of Court, the decree is admissible, without 
registration, to prove even such of the terms as did not relate 
to that suit. We may however note that this conclusion is 
rested on the exception enacted in cl. (VI) of S. 17 (2) of the 
Registration Act and not on the broader ground, suggested in 
Natesa Chetti v. Vengu Nachiar,1 that whether the terms have 
been embodied in the decree or not, the compromise petition 
itself if only it had been filed in Court may asa ‘pleading’ be 
admitted in evidence without registration. The recent Full 
Bench judgment in Poorvanayi v. Kundan Choken? has put a 
liberal interpretation on their Lordships’ decision and applied 
it to an order which merely ‘ recorded’ an adjustment petition, 
on the ground that ‘the order must be read as referring to the 
petition which it would have set out in full if it had been for- 
mally drawn up.’ In the view taken by the Judicial Committee 
of the nature of the document before them, it became unneces- 
sary for their Lordships to consider the point raised in Natesa 
Chetti’s case, whether the exception in favour of decree, etc. in 
S.17 (2) can apply to a ‘lease’ when that exception is made only 
in respect of sub-cl. (b) and (c) of cl. (1) whereas‘ leases are 
dealt with in sub-cl (d). But their observations on the particu- 
lar document raise another question of importance, viz., as to 
the scope and effect of the inclusion of an ‘agreement to lease’ 
in the definition of a‘ lease’ in the Registration Act. Their 
Lordships say “An agreement for a lease ” (to fall within this 
provision) “must be a document which effects an actual 
demise and operates as a lease. * * * The present agree- 
ment is an agreement that upon the happening of a contin- 
gent event * * * a lease would be granted. * * * Such an 
agreement does not satisfy the meaning of the pharse ‘ agree- 
ment for a lease’ which in the context * * * * must 
relate to some document that creates a present and im- 
mediate interest in the land.” These observations may well 
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. 1. (1909) 1. L. R, 83 M. 102. a. (1919) L. L. R. 43 M. 648. 
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be.applied to the’ document. in question before the Full 
_ Bench in Narayanan Chetti v. Muthia Servailand it now 

seéms Necessary to reconsider their conclusion that an agree- 
ment of this kind (if unregistered) ‘ cannot be received in evi- 
dence i in a suit f or specific performance | because the agree- 
ment itself is by law required to be registered. It no doubt 
appears that in the Madras case possession had been given’ on 
the date of the ° agreement ’ but the judgment treats this. cir- 
cumstance as immaterial ; and the dissent (at p. 72) from the 
observations in Satyandra Nath v. Anil Chandra 4 and in the 
unreported judgment of White, C. J. and Miller, J. clearly 
shows that the.Full Bench were not prepared to restrict their 
decision to such agreements as by themselves create an 
interest in presenti. 


Towards the end of their judgment, the Privy Cougci] 
go on to ‘observe that the document before them fell within 
S. 17 (1) (b) of the Registration Act as purporting.‘ to create 
a contingent right or -interest in immoveable property.’ .We 
are not quite able to follow this nor do we feel sure if this ob- 
servation was meant to apply generally to every contract . to 
grant a lease in future. But if it was so meant, a further ques- 
tion will arise as to the operation in such cases of the provi- 
sjon in sub-cl. V of S. 17 (2) exempting from registration 
documents which while not by themselves creating rights, etc. 
merely create a right to obtain another document, etc. (As to 
this see Panchanan v. Chandi Charan 8 which. is referred 
to with approval by the Judicial Committee). 


1. (1910) I. L. R. 85 M. 68. 2. (1908) 140, W. N. 85. 
3. (1910) I. L. R. 37 0.808. ` 
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ZEMINDAR OF ETTIYAPURAM v. CHIDAMBARAM CHETTY, 
I. L. R. 43 Mad. 675. (F. B.) 


In this case, a suit for sale was instituted in the Subordi- 
nate Court, Madura East and a preliminary decree was made. 
That Court having been abolished, an application was made 
to the Sub-Court at Ramnad to make the order absolute, under 
a misapprehension as to that Court's jurisdiction. The Court 
that really had jurisdiction was the District Court at Ramnad. 
Without objection, however, the order absolute was made. 
On an application being next made to execute the final decree, 
objection was taken that the Court had no jurisdiction either 
to make the final decree or to execute the decree. The peti- 
tioner relied upon S. 21 of the Civil Procedure Code which 
provides that no objection as to the place of suing should be 
aflowed by any appellate or revisional Court unless the objec- 
tion is taken at the earliest opportunity. The Bench (Oldfield 
and Seshagiri Aiyar, JJ.) which made the reference felt diffi- 
culty in accepting the position. In the first place the prelim- 
inary decree was one passed under the old Code and under the 
rulings of the Madras High Court an application for order abso- 
lute was an application for execution and S. 21 did not avail 
to condone objections as to local jurisdiction in execution 
proceedings. The assumption made in Gomatam Alamelu v, 
Komandur Krishnama Charlu 1 that objection as to local juris- 
diction mightbe waived apart from any specific rule to that 
effect was hardly tenable in the face of the ruling of the Privy 
Council in Ramabhadra Raju Bahadur v. Maharajah of Jey- 
pore 2, They accordingly referred the question to the Full 
Bench whether S. 21 applied to execution proceedings. The 
Full Bench appears to have gone off at a tangent and 
considered the question on the footing that a fnal decree had 
been passed by a Court not having jurisdiction and asked it- 
self whether the objection to the local jurisdiction of the 
Court which passed the decree could in those circumstances be 
taken in execution and answered the question in the negative. 
The Division Bench seems to have felt difficulty also as to the 
scope of S. 21, whether it applied to objections to local juris- 





1. (1908) I.L.R 27 Mad,118. 2. (1919) I. L. R. 42 Mad. 818, 
N 17 ; 
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diction under S. 18. On this question, the Full Bench hold, 
we think rightly, that the section applies: to all objections as 
to place, On the questions which the Full Bench set them- 
selves to answer we think the answers given are right. The 
phrase “objections as to place of suing” is, we think, sufficient 
to cover objections on the ground of local jurisdiction 
whether it is an objection to the Court in which the suit was 
originally instituted or to the Court to which the suit was 
transferred or whether the objection as to local jurisdiction is 


taken in the suit or in the execution proceedings. The objec- 
tion when analysed is really an objection to the place of suing. 
The objection is that because the Court is not the Court in 
which the suit could be instituted, the suit was wrongly trans- 
ferred to it or the execution proceedings were wrongly institut- 
ed init. The true import of S. 21 is, we also think, that 
objection as to local jurisdiction not taken at the earliest stage 
should not be available at any other stage. Execution pro- 
ceedings being only a further stage of the suit, an objection 
that was available and was not taken in the suit could not 
avail in execution. S. 21 prima facie would not exclude the 
raising of the question of want of local jurisdiction in the 
court to execute the decree but if objection to the local juris- 
diction of the Court to pass the decree is excluded, that court 
would have jurisdiction to entertain the application to execute 
the decree as the court which passed the decree. Could the 
objection as to local jurisdiction not taken in the suit be taken 
in another suit brought for the purpose of vacating the decree? 


The reason given by the learned Chief Justice for saying the 
executing Court should not entertain the objection doeg not 
exclude a suit. We do not believe that the legislature 
could have intended such a result. When the legislature 
says that the appellate or revisional court should not 
entertain the objection, we must take it that it meant 
that the decree should thereafter be wholly unassailable on 
that ground, The section recognizes local jurisdiction in 
the Court by estoppel to the extent indicated and no other 
Court can declare that it had no jurisdiction to make the 
_ decree. Notwithstanding the argument based on the} history 
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of the section one is not convinced that the intention of the 
legislature is that the executing Court is bound to execute the 
decree, whatever the objection to the jurisdiction of the Court 
which passed the decree-whether it is one relating to the sub- 
ject matter or the constitution of the Court—for that is the 
logical result of the argument that the executing Court could 
not object to the jurisdiction of the Court which passed the 
degree.. On the facts as conceived by the referring Bench, 
what the answer should have been is a little more difficult 
question. The object on to the application to make the order 
absolute might, viewing the objection as one in its ultimate 
analysis to the place of suing (one may concede that it involves 
a strain on the language but the strain may be justified by 
the policy of the legislature as declared in $. 21) be condoned 
or waived but that would not confer jurisdiction on that 
Court to further execute the decree on fresh applications for 
execution. Any plea of res judicata on a question of jurisdic- 
tion is not statable. 


VEYINDRAMUTHU PILLAI v. Maya NADAN, I.L.R., 43 Mad, 
696. 


A creditor of the mortgagor attaches the equity of redemp- 
tion. Pending the attachment, a suit is instituted by the 
mortgagee upon the mortgage but he fails to make the attach- 
ing creditor a party. The creditor sells the property and 
purchases it himself. After the purchase, a sale takes place 
in execution of the- mortgage decree. As between the two 
purchasers who is entitled to possession—was the question that 


aroseein this case, 


On this question, their Lordships held that the purchaser 
in execution of the money decree was a purchaser pendente 
lite and as such was not entitled to retain possession against 

‘the purchaser in execution of the mortgage decree. But for 
S. 91 of the Transfer of Property Act which might be argued 
to make a difference, the conclusion would have been obviously 
right. That section mentions the judgment creditor who has 
obtained execution by attachment of the mortgagor's interest 
as a person entitled to institute a. suit for redemption of the 
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mortgaged property. Hence it was argued that he was entitled 
to be made a party to the suit on the mortgage and failure to 
join him left his right to redeem and right to sell intact. If his 
right to redeem is preserved, we do not quite see why his right 


to sell also should not be preserved. If he is a necessary party- 
to the suit and he has not been so made, lis pendens cannot 
apply to him so as to bar him of hisrights. But is the attaching 
creditor a necessary party under S. 85 of the Transfer of Pyo- 
perty Act or under the corresponding rule in the new Code of 
Civil Procedure.? S. 85 required all persons having an interest 
in the property comprised in the mortgage to be joined 
as parties. It is well established now that attachment confers 
no interest but only prevents alienation. Nor could it be said 
that the word “interest” is loosely used for a clear distinction 
is made in the Act between interest andrights or obligation an- 
nexed to the ownership of land. (See Ss. 39, 40 and 58.) There 
isa slight alteration in the language of the rule as re-enacted 
in O. 34, R.1—“all persons having an interest either in the mort- 
gage security or in the right of redemption” are the words, used 
now. The alteration in the language was made to get over some 
of the difficulties created by the Allahabad High Court by 
taking properly to mean tangible property, on the one side, as 
a result, requiring the first mortgagee to be made a party to the 
suit by the puisne mortgagee, on the other side, excluding 
such interests as those of the sub mortgagee, and not to bring 
in the attaching creditor. The attaching creditor cannot be 
said to have an interest in the right of redemption though he 
has undoubtedly a right to redeem. We venture to think that 
by the term “the right of redemption” the same idea is intend- 
ed to be conveyed as by “ equity of redemption” under the 
English law. S. 91 of the Transfer of Property Act confers the 
right to redeem on various persons who possess no interest 
in the property. It could not have been intended that the 
mortgagee should know at his peril who those persons are and 
make them parties. The mortgagor is .not a necessary party 
when he has absolutely parted with his interest in the equity 
of redemption Brown v. Stead 1 though it may be, heisa 
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person entitled to redeem. The truth rather seems to be that 
the framers of the Act did not sufficiently bear in mind the 
distinction between the position of an attaching creditor under 
the processual law of this country and that of the attaching 
creditor under the English law. Under the English law, he is 
in the position of a person having a charge which was his posi- 
tion here also under the Civil Procedure Code of 1859. 


“ The further question inthe case was as to whether an 
appeal lay from the order of the executing court overruling 
resistance by the purchaser. Their Lordships hold that an 
appeal lies. The question has had a more elaborate considera- 
tion in Chockalingam Cheity v. Chidambaram Chetly 1. The com- 
bined effect of Rules 99 to 103 and S. 47 of the C. P. Code is 
difficult to appraise by reason of the clumsy wording of these 
Rales. O. 21, R. 103 says that any party not being a judgment 
debtor against whom an order is made may institute a 
suit. What about the decree-holder, and his representatives on 
the one hand and the judgment debtor’s representatives on the 
Other? Again Rule ‘02 says that nothing in rr. 99 and 101 
applies to transfers from the judgment debtor pendente lite. 
Why are court purchasers omitted ? The best solution is the 
one suggested in these cases, viz., to regard the whole proce- 
dure inapplicable to parties and their representatives. So 
viewing the situation, O. 21, R. 102 becomes illustrative of 
the exceptions to O. 21, R. 100. An exhaustive enumeration 
was notintended. The case of a purchase after attachment 
is provided for in R. 95. Reading R. 98 with S. 146, that rule 
may be made applicable to all transferees pendente lite or 
otherwise bound by the decree for sale. This process of 
elimination would leave for r. 100 only strangers and parties 
not being judgment debtors or their representatives. Are these 
latter intended to come within the section ? Rulings of the 
Courts have been to regard them as not coming within the 
section. These rules cannot be said to have thrown their 
weight on any particular side of the balance. Stare decisis is 
under the circumstances, the only safe and sound rule having 
regard especially to the policy of S.47 as expounded by the 
Privy Council in Prosunno Kumar Sanyal v. Kali Das Sanyal 2, 

1, (1920) M. W. N. 562. 2. (1892) I. L, R. 19 Wal, 683, 
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LAL JAGADISH BAHADUR v. MAHABIR PRASAD SINGH, 
L Ç. R., 42 All. 422. 


A somewhat interesting question arose in this case. An 
Oudh Talukdar, while leaving his estate to his great-grandson 
had provided in his Will that if the uncles of the devisee should 
choose to live apart, they should be given lands yielding a 
particular amount, to be selected by the devisee. In accordance 
with the Will, the devisee selected certain lands and put® his 
uncles in possession of them. But he subsequently sued to 
recover the lands on the ground inter alia that the Oudh Estates 
Act required all transfers (defined as alienation inter vivos) to 
be made by a registered instrument and therefore the transac- — 
tion was invalid. ‘Their Lordships held agreeing with the 
lower courts that the transaction was not a transfer and did 
not require a registered deed. It was not an _ alienatign 
because it imposed no additional burden on the estate but 
only limited in accordance with the Will the burden imposed 
by the instrument. So far the ground is intelligible but next 
follows a passage which seems to give a faint echo of the doc- 
trine of “ rei interventus raising a personal exception ” started 
by Mahomed Musa v. Aghore Kumar Ganguli 1 and repeated in 
Venkayamma Rao v. Appa Rao * the limits or the exact signifi- 
cance of which cannot yet be affirmed as having been settled. 
The passage is “The selection once made and accepted, could not 
be disturbed either by the Talukdar or by the guzara holders and 
if it had been necessary to confirm it by a registered and attest- 
ed instrument, it would have been the duty of the Talukdar 
to furnish such confirmation, But in their Lordships’ opinion 
no such instrument was required and the provisions of the 
Will followed by appropriation of villages and delivery of 
possession vested in the guzira holdersa good and sufficient 
title. The appellant had certainly no equitable claim to relief; 
indeed it would be most inequitable if, after making the 
appropriation and delivering possession and collecting rent 
upon the basis of the appropriation so made, he were permitted 
to repudiate the transaction and recover possession of the 
allotted villages. ” If the Act did not apply there was an end 
of the question. What is the object of the reference to equity? 


1. (1911) 1.L,-R., 42 0., 801. 1, (1916) I. L, R., 39 M., 509. 
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Does it not look as if in their Lordships’ opinion, even if the 
Act required registration, plaintiff could not get relief? One 
is tempted to believe that authority is accumulating in favour 
of the application of the doctrine even in cases governed by 
the Transfer of Property Act and Registration Act. As regards 
the point decided, that is to say that the transaction in ques- 
tion isnot a tranfser, the decision may bear on the ques- 
tion of registration under the Registration Act but could 
hardly be said to be of a great use having regard to the wider 
language employed in S. 17 “create, declare, assign, limit or 
extinguish” “any right, title, or interest in immoveable property, 
&c.”’ and not merely ‘‘ transfer.” 


SHEONATH SINGH v. MUNSHI Ram, I, L. R., 42 All., 433. 
d 

Whatever difficulty one may have in reconciling oneself 
to the view taken in Sankara Narayan v. Alagiri las to the 
effect of S. 16, Cl. (b) of the Provincial Insolvency Act on 
the interpretation of the words “if the transfer is adjudged 
insolvent within 2 years after the date of the transfer ” so as 
to put back that point of time to the presentation of the 
petition for adjudication one can have no doubt that the 
effect of that clause is to antedate vesting to the date of present- 
ation so asto invalidate any alienation in the interim unless 
the alienee is protected by S. 38, Cl. (c) as being a transferee for 
valuable consideration. 





MUHAMMAD HAMIUDDIN v. FAKIR CHAND, I. L. R. 42 All. 
437. | 


Nothing has been so fruitful of litigation as the question 
of construction of apparent documents of sale containing 
clauses for repurchase, as to whether they are sale deeds or 
mortgages. There is such a large room for difference of 
opinion thatit amounts to a veritable gamble in litigation, 
There are cases on the one side that have regarded even 
clauses for payment of interest as not-sufficient to indicate a 





1. 49 I. ©. 388=35 M. L. J. 296. 
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mortgage while on the other, cases have gone so far as to 
regard a mere clause of repurchase as an indication of a mort- 
gage. It is difficult to have a better indication of a mortgage 
than one had in this case where an accounting was contemplated 
the vendor paying the balance after deducting the profits 
realized from the stipulated interest. Theoretically it is not 
impossible that there should be such a clause in a genuine sale 
deed but as a business proposition, the possibility may be 
neglected. 





PRABODH CHANDRA BOSE v. CORPORATION OF CAL- 
CUTTA, I. L. R. 47 C. 547. 

The whole course of legislation in this country has pro- 
ceeded on the assumption that when a body is authorized to 
make bye-laws, it can also be empowered to provide for their 
enforcement by making their breach punishable. The f&ct 
that the statute itself sometimes provides for the punishment 
of a violation of the bye-laws does not altogether dispense with 
the necessity or utility of such a power in the bye-law making 
a body itself. It would be strange if the learned Judges having 
held the contention that a legislative provision vesting such 
powers in a local body is ultra vires. 


[End of Volume XXXIX]. ° 
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though the exact sum due was ascertained after his death. 

27 Mad. 71 Referred to. 

T. R. Venkatarama Sastri and V. Ramesam, for Appellant. 


T. Subba Rao for Respont. $ 
Ayling and } | Dj 


Krishnan, JJ. b C. M. A. No. 353 of 1919., 

1920 July 26. ) 

Provincial Insolvency Act, S. 36—Transfer by insolvent —Appli- 
cation by Official Receiver to set aside—Limitation. 

So long as insolvency proceedings are pending it is open to the 
Official Receiver to apply to set asidea transfer under S. 36 of the 
Provincial Insolvency Act, Art, 181 of the Limitation Act does not 
govern applications under the Provincial Insolvency Act. It is appli- 
cable only to applications under the Civil Procedure Code. 8 M. 
207; 17 M. 379; 34 C. 672; 7 B. 213; 24 A. 542, 546, relied on. 

31 M. 24 distinguished.. 

The Government Pleader (V. Ramesam) and R. P. Ramakrishna 
Iyer for Appellant. 

A, V. Visvanatha Sastri for Respondent, 
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Ayling and | i 

Krishnan, JJ. F l S. A. No. 756 of 1919. 

1920, July, 27. |) . 

Madras Estates Land‘ Act S.146—Scope of —Ryot recognised by 
landlord—Subsequent suit by person claiming to be ryot for pattah— 
Question of title—Duty of revenue court to try. - 

A ryot was recognised as such by the landlord under S. 146 of the 
Madras Estates Land Act, Subsequently another person claiming to 
be the ryot instituted a suit azainst the landholder for obtaining a 
pattah under S. 55 of the Madras Estates Land Act. The Revenue 
Cofirt dismissed the suit holding that the plaintiff must get his title 
declared by a Civil Court before he could sue for pattah. Held that it 
was obligatory on the Revenue Court to try the question whether the 
plaintiff was aryot entitled to the holding as against he rival ryot 
admitted as such by the landlord and that S. 146 of the Madras Estates 
Land Act was no bar to the trial of the question. 

C. V. Ananthakrishna Iyer for Appellant. 

V. Rajagobala Iyer for Respondent: 


a 
—<—— 


The Chief Justice and ) . | 
Seshagiri Aiyar, JJ. + A. S. No, 170 of 1919. 

1920, July 29. J 

Religious Endowment—Temple Committee—Vacancy —Election— 
Defects in—Defacto Member of the Committee taking part in its 
Proceedings—Removal of trustee—Propriety of. 

One out of the five members of a Devasthanam Committee died 
and two of the remaining members after due notice to the other two 
arranged for an election to fill up the vacancy under S. 10 of the 
Religious Endowments Act, The person who was elected took his 
place in the Committee and transacted its business. -At a meeting of 
‘the Committee it was resolved by a majority of three members includ- 
ing the newly elected member, that a trustee subject to the superin- 
tendence of the Committee should be dismissed for misconduct. It was 
contended that that the voters list was defective and that the election 
of thanew member of the Committee was invalid and that therefore 
the dismissal was improper. Held that the newly elected member 
having acted as defacto member of the Committee along with the other 
members, the act of the Committee could not be collaterally impeached 
on the ground of an irregularity in the election of the newly elected 
member. The dismissal of the trustee was therefore valid and could 
not be questioned. 

‘Scadding v. Korant 3 H. L. C. 418 Relied on. 

Dr. S, Swaminathan for Appellant. 

S. Varadachariar and N, S. Rangaswami Iyengar for respondent 
NRC 3 





Sadasiva Iyer, and) - TE pi 
Napier, JJ. L S. A. No. 330 of 1919. 
1920, July, 29. >) > ee, 
Hindu GAN aaa Rae a aa 
- A father’s father’s sisters son’s son’s ‘son is nota heritable: x 
bhandu under the Mitakshara law. 
Umaid Bahadur v. Uday Singh: 6 Cal. 119 ; Ramchandra v. 
Vinayak I. L: R. 42 C. 384 P. C. followed. 
E.R. Langaswami Iyengar, for Appellant, i 


S. Srinivasa Tyengar, and S. Ramaswami Iyengar for. Respqn- 
dent. 


Abdur Rahim and |) 


Oldfield, JJ. L S. A. No. 450 of 1919. 
1920, July: 28. J 


Civil Procedure Code O. 9 R. 13—Exparte decree—Setting aside 
hejestion of application —Appeal from decree—Estoppel.. 


.An application to set aside an exparte decree was rejected and the 
defendant did not appeal from the order of rejection. Held that the 
defendant was estopped from appealing against the decree itself on the 
ground that it should not have been passed exparte. The previous 
order refusing to set aside the exparte decree having become -final 

operates as res-judicata, ; 

T. V. Venkatarama Iyer, wi TR Vaithinatha Iyer, for 
Appellant. 

B. Somayya for Respondent. 

Sadasiva Tyer, and ) > . k a 
Napier, JJ. t S. A. No. 1562 of 1919. 
7920, July .29. J 4 

Hindu. Law—Widows—Co-widows—Release by one in PATR) of 
another—4dhenation—Suit by reversioner—Limitation Act art. 141. 

Where two Hindu widows were in possession. of their husband's 
estate one of them released all her rights in the estate in favour ef the 
other who alienated the properties to strangers, The alienor died first 
and the other widow a few years later. Held that tlie period of limita- 
tion for a suit by the reversioners for recovery of possession of the 
properties alienated starts not from the death of the es but of the 
last surviving widow, i 


P. Somasundaram and B, Somayya for Appellant. 


L. A. Govindaraghayva Iyer and A, Ramachandra Tyer, for 
Respondent. i 


Sadasiva Iyer and | 
Napier, JJ. t S. A. 1412 of 1919. 


1920, August, 2. J e 

Mortgage—Sub-morigage—Payment to mortgagee—Effect of— 
Notice of sub-morigage—Registration. 

Where a mortgagor pıys off his mortgagee without notice of a 
sub-mortgage created by the latter, the sub-mortgage is extinguished. 
Mere registration of the sub-morigage was not held sufficient notice to 
the mortgagor 29 B. 199 Ref. 

ii K. P. Ramakrishna Iyer for Appellant. 

I. P. Narayana Menon for Respondent. 


e a 
em 


The Chief Justice and | 


Seshagiri Iyer, J. + A. S. No, 303 of 1919. 
7920, August, 3. Js 


Interest—Right to—Intrest Act (XXXII of 1839) S. 7. 
The Interest Act applies to all cases of claims for interest except 
ethose governed by special enactments or by special rules of equity (e.g. 

claims for dower etc.) Where no date is specified for the payment of 
money due to a contractor under a building contract, he cannot claim 
interest on the money in the absence of a demand before suit. 42 M. 
661; 17 A. 511 distinguished. 

S. Srinivasa Iyengar and S. V. Narayanan for Appellant. 

P. Narayanamurti for Respondent. 


Sadasiva Iyer and) 
Napier, JJ. F S. A. 1567 of 1919 
1920, August, 4. |) | 

Trust—Co-trustees—Suit for redemption by one—T. P. Act S. 72 
—Right to expenses incurred in defending mortgagor's title. 

One of two trustees can sue for redemption without impleading 
the other asa party. A mortgagee who has spent money in defending 
the mort gagor's title under a mortgage which is renewed subsequently, 
cangot add the amount to the mortgage money in a suit for redemption 
of the renewed mortgage. 

| K. P. M. Menon for Appellant. 
K.P. Ramakrishna Iyer for Respondent. 


Chief Justice and | 
Seshagiri Iyer, J. t A. S. 266 of 1918. 
1920, August: 4. J 
Limitation Act S. 28 and Art. 142—Daughters—Exclusion by 
one—Death of daughter excluding—Survivorship—Effect on. 
Where one of several daughters who succeeded to the estate ofa 
deceased Hindu, excluded her sisters and was in sole possession of the 


N R C—4 l 
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entire estate for over twelve years and died subsequently whereupon 
the surviving daughter brought a suit for possession of the estate on 
the ground of survivorship. Held, that the suit was barred by limitation. 
The daughter who had remained in exclusive possession had acquired 
a right by prescription which would enure to her and her heirs till the 
death of the last surviving daughter. The right by survivorship being 
only incidental to the right to possession and enjoyment of the pro- 
perty, was extinguished by the exclusive possession of one of the 
daughters for over the statutory period. I. 

P. Narayanamurti for Appellant. 

N. Rama Rao tor Respondent. 


Ayling and } 
Odgers, JJ. t S. R. 7633 of 1920. 


1920, August, 9. J 

Provincial Insolvency Act S. 46—Time for appealing to High 
Court—Deduction of time spent in obtaining leave in District Court, 

In calculating the period of ninety days prescribed for appeals to 
the High Courts the appellant cannot claim to deduct the time spent 
by him in obtaining leave to appeal from the District Court. 

Dr. S. Swaminathan for Appellant. 

V. S. Narasimhachariar for Respondent. 





Ayling and } 
Odgers, JJ. F S. A. 1439 of 1919. 


1920, August, 71. J 
Shipping —Carriage—Freight— Frustration of voyage —Ship 
requisitioned by Government. 


Where a merchant of Mangalore had paid advance ' freight for 
carriage of goods bya Shipping Company of Glasgow from Liverpool 
to Mangilore: and the ship was commandeered by the Government of 
India on her arrival at the port of Bombay. Held, that the contract of 
carriage was at an end and the shipping company was entitled to 
abandon the further voyage without liability to return the freight. If 
the Shipping Company made other arrangements for the transport of 
goods from Bombay to Mangalore they were entitled tc. additio nal 

reight. 

V. Ramesam and K. Satyanarayanamurti for Appellant. 

C. V. Ananthakrishna Iyer and K. Y. Adiga for Respondent. 
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Abdur Rahim ana. 7 g l 
Oldfield, JJ. s S. A. Nos. 1373 to 1376 of 1918. 


7920, August 10.- J y 

Malabar Law—Karnavan—Alienation by—His death and death 

of surviving member of tarwad without setting aside or affirming 

alienation—Effect—Attaladakam heirs—Suit to set aside alienation 
—Maintainadility, 


A Karnavan of a Malabar tarwad consisting of two members only 
alienated some properties and died. The next and last member of 
the tarwad died without either setting aside or confirming the aliena- 
tion.” In a suit by the attaladakam heirs (¢. e, heirs on the extinc- 
tion of the family) to recover the alienated properties. Held, that 
they were not entitled to dispute the alienation. 

C. V. Ananthakrishna Aiyar for Appellant. 

K. P. M. Menon for Respondent. 





Sadasiva Iyer and | 
Napier, JJ. F Crl. Revn, Case No. 300 of 1920, 
7920, August, 71. J 
. Criminal Procedure Code Ss. 145-and 146—Breach of the peace— 
Order under S.145 Cr, P.C. on documentary evidence—Consent of 
parties—Waiver, 

As soon as a Magistrate is satisfied as to the likelihood of a 
breach of the peace and passes his preliminary order his jurisdiction is 
complete ; the rest of the proceedings isa matter of procedúre. Where 
the pleaders for both the parties conceded that oral evidence was not 
likely to be of any real value and the Magistrate passed an order 
under S- 145 on the documentary evidence on record, his order is 
valid, 

L. S. Veeraraghava Iyer for Petitioner. 

B. Satyanarayana for Respondent. 


n 


Chief Justice and | 
Ayling, J- T C. M. P. Nos. 2118 and 2119 of 1920. 
1920, August 77, J 

Practice—Privy Council —Leave to appeal—Security for costs— 
Suit by reversionary heir for recovery of properties alienated by 
widow of last male owner—Alienation to different persons under 
separate sale deeds—Decree allowing suit— Petition for leave to 
appeal by alienees—Single security or separate securities—C, P. 
Code, O. 45) R. 7 (a)—Appellate Side Rules Ch. X. R. 110—Ef- 
ect—Discretion of Court. 

Against the decree of the High Court allowing a suit by a ree 
verslonary heir for the recovery of possession of properties alienated 
by the widow and an alleged adopted son of the last male owner 
to different persons under separate sale deeds, the alienees presented 
a petition for leave to appeal tothe Privy Council, It was contend: 

N R C—5 
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ed that, as the causes of action and the subject matters were distinct 
as regards the different alienees the petition for leave to appeal should 
be treated as being separate petitions by the different alienees and dis- 
. tinct securities ought to be furnished on that footing. Held, that by 
virtue of O. 45, R, 7 (a) a single security was sufficient, and even, that 
otherewise: their Lordships would, in the exercise of their discretion 
under Rule 110 of Chapter X of the Appellate Sides Rules. limit the 
security to the sum of Rs. 4,000. 


K. Ramachandra Atyar and S. Muthiah Mudaliar for Appellant. 


K. Balasubrahmania Aiyar for Respondent. . : 
Chief Justice and | 
Seshagiri Iyer, J. + A. S. No, 308 of 1919. 


7920, August 78. J 


Mortgage suit—Parties—Attachment of mortgaged property 
subsequent to mortgage—Attaching decree-holder if necessary party 
—Sale in mortgage suit—Effect on attachment—Purchase of property 
by judgment-debtor for auction purchaser—Attachment not revived by 
T. P. Act, S. 52—Kispendens—Ad pplicability of rule—Application for 
attachment and sale of property in executton—Effect —47 I. A. PO— 


Effect of — Sale in pursuance of sa RaR of auction 
purchaser. 


An attaching money decree-holder is nota necessary carey: to 
a suit on a mortgage executed before the atttachment. 37 Mad. 418 
dissented from, 

The sale in the mortgage suit puts an end to the attachment under 
the money decree and the same is not revived by the fact that the 
property is subsequently purchased by the judgment-debtor from the 
auction purchaser. 

An application for execution by attachment and. sale of the 
judgment-debtor's right in certain property does not give rise to lis 
pbendens under S. 52 of the Transfer of Property Act. 

Per Chief Justice. The case in 47 I. A. 91, if logically applied, 
prevents any redemption ot mortgage that has matured into a decree 
and sale in pursuance thereof without the sale being set aside. 

Per Seshagiri Aiyar J- 47 I. A 91 must be confined to the case of 
a son who is bound by a decree in a suit against his father. 

What passes to the auction purchaser at a salein pursuance of an 
attachment is only the right of the judgment-debtor and the purchaser 
cannot get the right of the attaching decree-holder under 5. 91 (f) of 
the Transfer of Property Act for redemption. 

“Hon. Mr.’ T. R. Ramachandra Aiyar and P. V.  Parameswera 
Aiyar for Appellants. 

C. V. Ananthakrishna Aiyar and P. S, Nar ayanaswami Aiyar 
for Respondents. | 


Á + 
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Chief Justice and |) 7 ; 
Seshagiri Iyer, J. -$ - S. A. No, 2043 of 1915. 
1920, August 12, J . 
Civil Procedure Code O- 27,'R. 63—Suit by defeated claimani— 
Scope of ,inquiry—Title. l 
In a suit by a defeated claimant under O. 21, R. 63 of the Civil 
Procedure Code, the Court must decide the question as to the validity 
of the plaintiff's title. The Court should not confine its attention to 
the question of possession. 
C. Madhavan Nair for Appellant. 


K.P. M. Menon for Respondent. 





Abdur Rahim and | 
Old field: JJ. a S. A, No. 1690 of 1919. 
1920, dugust 17. J 


Discretion vested by statute in local authority—Arbitrary and 
capricious exercise—Interference by Courts—J urisdiction. 


Whenever a discretionary power is vested by statute ina local 
authority» courts can control the -exercise of the “discretion if it -is 
arbitrarily and capriciously exercised. 


C. V: Ananthakrishna Aiyar for Appellant. 


Satyanarayana for V. Ramesam for Respondent. 





Avting i ; I 
and Odgers, JJ. C. M. A. No. 250 of 1919, 
1920, August 18. J 


Civil Procedure Code ‘(XIV of 1882) S. 315—Suit for refund of 
purchase money—Sale held before the new C. P. Code (V of 1908). 


Where an execution sale was held before the passing of the new 
C. P. Code (V of 1908), a suit for refund of the purchase money is 
maintainable if it turns out that the judgment-debtor had no saleable 
interest in the property. O. 21, R. 93 of the C. P. Code (V of 1908) 
has taken away the right of suit with regard to execution sales held 
after the passing of the new code. 


I. L. R. 40 M. 1009 Referred to. 


L. A, Govindaraghava Iyer and A. Ramachandra Iyer for 
Appellant. ` 
S. T. Srinigaragopalachariar and S. Duraiswami Iyer for Res- 
pondent. 
N R C—6 


Abdur Rahim and |) l 
Oldfield, JJ. + S. A, 1881 of 1919; 
ik August, 24. J 


“Madras Hereditary Village Offices Act (III of 1895) S. 21— 
Suit for possession of lands by purchaser—Jurisdiction of Civil Court. 

A suit by the purchaser of a washerman’s service inam ina pro- 
prietary village for recovery of possession after redeeming a mortgage 
created by the holder of the inam, is not cognizable by the Civil Court. 
S. 21 of Madras Act III of 1895 takes away the Jurisdiction of the 
Civil Court in such a case. . 


I. L. R. 37 M. 548 F. B. Relied on. 
S. Krishnamachariar for Appellant. 
C. Sambasiva Row for Respondent. 


Abdur Rahim and A a a . 
_ Oldfield, JJ. = + S. A. 1648 of 1919. 
7920, August, 24.° J 

Public trust—Coempromise—Court s recognition, 

It is competent to the trustee of a public trust to compromise a 
litigation affecting the trust even though the first court granted a 
decree in favour of the trust. Ifthe compromise is entered into by 
the trustee- bona fide, the court wil! passa decree on the compromise 
under O. 23 R. 3 of the Civil Procedure Code. 


S. T. Srinigasagopalacheriar for Appellant. 
K.S. Sankara Iyer for T.R. Venkatarama Sastri for Respondens. 
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Odgers, JJ. S. A. 1755 of 1919. 


1920, August, 30. 2 

Morigage—Discharge—Oral sale—Subsequent possession of 

: mortgagee adverse to mortgagor—Hedemption. 

Where Properties were subject to a usufructuary ponies: and 
the mortgagor sold some of the items mortgaged to the mortgagee in 
discharge of the entire debt by an oral sale and the mortgagee 
continued in possession of the items as vendee for more than 12 years 
frem the date of the sale, Held that the oral sale was admissible in 
evidence to prove the change of possession from that of a mortgagee 
to that of a vendee and that the mortgagee acquired an absolute title 
to the properties sold to him after twelve years possession as vendee, 

37 Mad. 421 Dissented from. 

37 M. 545 ; 43 M. 244 P.C ; S. A. 1560 of 1916; L. P. A. 207 

of 1915 followed. 

32 C. 296 P.C. distinguished. 

° T. L. Venkatrama Iyer for appellant. 

S, Jagadisa Iyer forrespondent. 


Ayling and | 





| Ayling and 7 
Odgers, JJ. t S. A. 1053 of 1919. 


1920, August, 30. J 

Easements Act S.7—Natural right—Water artifictally brought 
on land. 

An owner of land has no natural right to pass water which has 
been brought on his land artificially through a channel for purposes of 
cultivation, on to the adjacent lower land. Where the upper land is 
watered by artificial irrigation sources, a right to pass the water away 
from the field can only be based on custom or prescription. 

K. V. Krishnaswami Iyer and K. S. Venkatramani for appellant. 

V. Ramesam and K. Narasimha I yengar for respondent. 


. eta aa a mekan 
Pakarena 


Sadasiva Iyer and) i 
Napier J J. L Cr. M. P. 274 of 1920. 


1920, August 30. | 

Criminal Procedure Code S. 195 (6)—Appellate Court—Addi- 
tonal evidence. 

It is open to a superior Court to which an application is made 
under S. 195 (6) Cr. P. Code to grant or revoke a sanction granted, to 
consider additional evidence not placed before the lower court, 33M. 
90 Referred to. 

C. Narasimhachariar for petitioner, 

V. L. Ethiraj for Public Prosecutor for the Crown. 

N R C—7 
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Ayling 7 : ia, ag 

and Odgers, JJ. © +. S.A. 1030 of 1919. | 5 

1920, August 37, |) 

Inam—Service Inam—Enfranchisement PET 
Effect—Inam lands if vest in joint-family. - >.. x ees 

Inam, lands so long as-they are annexed to the office are. _imparti- 
ble. Where: after a partition among the members. of, a joint, Hindu 
family an inam ‘is enfranchised, the inam ‘lands -will west. in all the 
members of the family if it is proved that at the time of, the partition 
the existence of the inam and the income from the inam lands. were 
not taken into account in fixing the share of the holder of the office i in 
the joint family properties. If the inam and the income. from. the 
lands are taken into account in fixing the share of- the office . holder, at 
the family partition, then the other members of the. family, will not be 
entitled to'a share of the inam on its subsequent. enfranchisement, 

C. Rama Row for appellant. te E a 

P. Narayanamurthi for respondents- °°. 7 w oam i| 

ae ; < - « 
Abdur Rahim and | ; “uate te 
Oldfieldy JJ. r S.A. No. 1690 of 1919. 
7920, August 37. J 
Jurisdiction—Civil Court —Local Bodies—Diser ttionc-Exercise 


| ae 


uent to a Ban me 


- ` 
an ` nP A 


Gen open to question. Be ea 3 
. Though Civil. courts are not entitled to sit-on appeal ’ from resolu- 
tions of local bodies in matters of sanitation, etc. which are ‘left by 
statute to their. discretion, yet the Courts are entttled to see. that'local 
bodies exercise their discretion with-due regard to the rules of natural: 
` justice and reasonably and justly having regard - to the circumstances 
of the case.. English and Iidian case-law reviewed. ° p oe eee 
A municipality passed a resolution . directing ‘the ladat to „filt; 
upjhis tanks on the ground that’ they were ‘becoming. dinsanitary; Htewas 
found that’ the Municipality had let-the drainage water of the town into 
the tanks in question which alone made them insanitary. The Munici 
pality passed the above resolution without regard to the’ size of ‘the 
tanks in question or to the heavy cost of filling them up ‘and without 
taking into consideration other ways. of avoiding. an insanitary . con" 
dition of the tanks provided by the statute. H eld that theresolution..of.* 
the Municipality was arbitrary and should not be - carriedinto execu- 
BERA E Su jo sg fe | Ce 
"Va Ramesam For appellant... ° e% o ienen BED 
C. V. Anantha Krishna Iyer for respondent. aed ee NG 
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Odgers, JJ. 


7920, Sebtember, 1. 


Ayling and 
S. A. No. 1872 of 1919. 


Hindu Law—Guardianship—Power to adopt—Appointment of 
guardian for adopted son—Validity of. 


The sole surviving member of a Hindu family made a will giving 
power to his wife to adopt and also appointed a person to act as exe" 
cutor until the adoption and as guardian of the minor adopted boy 
after adoption. After the adoption, the guardian executed a pronote 
in renewal of a prior promissory note executed by him as executor. 
In a suit on the promissory note held, that the estate of the minor was 
liable. It was competent to the testator while giving authority to 


adopt to impose conditions as to the guardianship of the person and 
Properties of the minor adopted son. 


41 M. 561 F. B į 43 Bom. 778 P.C. distinguished. 


M. Balasubramania Mudaliar and A. Krishnaswami Iyer tor 
Agpellants. 


B. Satyanarayana (amicus curiae) for Respondent. 





Wallis, C.J. and | 
Hughes, J. t A. S. No. 376 of 1919. 
1920, September 2. J 
Civ'l Procedure Code, O. 37, R. 3——Pronissory note—Suit 


on—Suminary procedure—Leave to defend when granted—Failure of 
consideration—Coercion,. 


The Court will grant leave to a defendant to appear and defend in ; 
a suit under O. 37, C. P. Code, where he shows a defence apparently 


tenable; but where there is a doubt-as to the dona fides of the defence, 
payment of money into Court will be ordered or security directed to 
be given as a condition of the grant of leave to defend. 


L. R. 2 Exch. 56; 6 Beng. L.'R. 64 referred to. 
6 
The Hon. The Advocate General for Appellant. 


T. Langachariar and V. Ramaswamt Iyengar for Respondents. 


bim emne ea tie 


Sadasiva Iyer and | e” 
Napier; JJ. F S. A. No. 1479 of 1919. 
1920, September, 2. J 
Transfer of Property Act, Ss. 59 and 98—Anomalous mortgage— 
Kanom—Malabar Law. 
N R C—S8 
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All Malabar Kanoms are anomalous mortgages irrespective of the 
amount secured, and they require to be attested and registered as re” 
quired by the Transfer of Property Act. 

C. Madhavan Nair, for Appellant. 

K.P. M, Menon and C. V. Ananthakrishna Iyer for Respondents. 


=- The Chief Justice ] | l 
Ayling and Krishnan, JJ. t S. A, No. 2051 of 1918, 
1920, September, 70. J 

Transfer of Property Act, Ss. 4 and 107—Unregistered lease for 
less than 6 months—Admissibility of to prove possession —Regisita- 
tion Act, Ss. 17 and 49. 

An unregistered lease of immoveable property for less than one. 
year is admissible in evidence to prove the possession of the lessee 
under it. S.4 of the Transfer of Property Act has not the effect of 
incorporating in S. 17 of the Registration Act the provisions of Ss. 54, 
59, 107 and 123 of the Transfer of Property Act. 

Obiter : The recent decision of the Privy ‘Council in I. L, R. 43 
M. 244 seems to have held that documents compulsorily registrable 
but not registered may nevertheless be admissible to prove the nature 
of possession. 


32 M. 532; 35 M.95; 838 M. 1158; 29 M. L. J. 721; (1916) 2 
M. W. N. 136; 41 B. 550 referred to. 


M. S. Ramanujam and C. S. Venkataechari for p ppellants. 
B. Jagannadha Doss for Respondent. 





The Chief Tusti and 


Seshagiri Iyer J. F A. S. No. 61 of 1917, 
7920, September, 70. J 


Hindu Law —Jotnt Family—Altenation by father —Sutt by sons 
to set astde—Consideration paid to father not an antece lent debt — 
Pious obligation of sons. 

Where a Hindu father alienates joint family proparty without 
justifiable necessity and the sons bring 2 suit for partition impleading 
the alienee as a party, the sons are entitled to an unconditionaledecree 
for partition and possession of their share of the properties alienated. 
The considaration paid to the father by the alienee is not a debt which 
the sons are bound to discharze by reason of their pious obligation and 
the payment of a proportionate part of the consideration cannot be 
decreed as against the sons. 9 

35 M. L. J. 451, (1914) M. W. N. 16 relied on. 

T, Narasimha Iyengar. for Appellant. 


E. Bhashyam, K. S, Narayana Iyengar and K. RN arayana- 
swami Iyer, for Respondents. < 


———— 
— oe a 
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Ayling and } , í 
Odgers, JJ. eo S. A. No. 1501 of 1919. 


7920, September, 10. 3} 
Civil Procedure Code, O. 21; R. 63—Scope of —Effect of adverse 
order in claim proceedings. 


Plaintiff who held a mortgage fromthe first defendant putina 
claim petition to the attachment before judgment ofthe mortgaged 
Properties by the third defendant in a suit brought by him 
against the first defendant. The claim was rejected, Plaintiff 
brought a suit under O. 21, R. 63, C. P. C., which was eventually dis- 
missed owing to plaintiffs failure to comply with the Court’s direction 
to pay certain costs to the third defendant. The third defendant 
obtained a decree whicn he did not execute but purchased the mort- 
gaged propecties in execution of another decree against the first 
defendant. The plaintiff brought a suit to enforce his mortgage. Held 
that the suit was barred under O. 21, R. 63 of the C. P. Code. 

I. L. R. 41 M. 849; 38 M. L, J. 397 followed, 

° C.V. Anantiakrishna Iyers for Appellant. 

C. Padmanabha Iyengar, for Respondent. 


Odgers, JJ. 
7920, September, 14. 


"Malabar Law—Service tenure—Resumption—Partilion. 


Abdur Rahim and 
S. A. No. 1879 of 1919. 


Certain lands had been granted on service tenure toa Malabar 
tarwad. At a partition of the tarwad the lands in question were 
allotted to one branch which eventually became extinct. The grant- i 
Or s representative sought to resume the lands granted. Held, that so 
long as the other branch of the tarwad was in existence, and there was 
no refusal to perform the services, the grantor’s- representative could 
not resume the lands. 

C. Madhavan Nair; for Appellant. 

Ay Sivarama Menon, for Respondent. 


Abdur Rahim and | 


Old field, JJ. t S. A. No. 172) of 1919. 
1920, September, 77. J 


Transfer of Property Act, S.74—Landlord and Tenant—Coven- 
ant for renewal. 


A covenant for renewal in a lease is not an interest in immoveable 
property and does not offend the rule against perpetuities. 
K. Krishnaswami Iyengar, for Appellant. 
T. V. Venkatarama Iyer, for Respondent. 
N R C—9 
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Oldfield and a te 7 Bn cat 
Hughes JJ. 4 -Crl. Rev. Cas. No, 336 of 1920. 


1920, September, 27. | th 
Workmen's Breach of Contract Act (XIII of 1859)—Workman— ' 
Meaning of—Compositor. à ; 
A Compositcr ina press is a workman or artificer within the 
meaning of S. 1 of the, Workmen's Breach of Contract Act and he 


can be.proceeded against under the Act. 
41 M. 182 Distd. 
K. Ramanath Shenai, for Petitioner. 
V. L. Ethiraj, for Public Prosecutor. 





Napier and } 
Krishnan, JJ. k S. A. No. 62 of 1920. 
7920, September, 27. J 

Evidence Act, S. 92—Compromise decree—Oral arrangement — 
Evidence of, if admissible. : 

Under a compromise decree certain properties were allotted among 
the parties to the suit in a particular manner. ‘ Subsequent to the 
decreee the parties divided the properties in a totally different wêy 
between themselves under an oral arrangement and entered into pos- 

sessior. accordingly. Held, in a subsequent suit between the same 
parties that evidence of the oral arrangement was inadmissible to vary 
or contradict the terms of the compromise decree. 

24 1. C. 391 Diss. from. 

S. G. Satagopa Mudaliar, for Appellant. 


T, M. Krishnaswami Iyer, for Respondent, 


Wallis, C.J.and ) 


Sadasiva Iyer, J. + | A. S. Nos. 101 and 299 of 1919. 
7420, September, 28. J 
Hindu Law—Co-widows—Release by one—Suit for recovery of 
possession of estate—Form of decree. 


“The law relating to co-widows is akin tothe law governing: cos 
parceners. Three co-widows instituted a suit for recovery of posses- 
sion of properties inherited by them from their husband which were in 
the possession of his reversioners. During the péndency of the suit 
one of the widows executed a document styled a release deed in respect 
of her entire share in favour the reversioners. Held, (1) that the 
release deed was in effect a conveyance of the alienor’s ‘entire interest 
in the properties 33 C. 967, 984 .not followed , (2), that the proper 
decree to be passed was to give possession of the entire properties to | 
the co-widows as representing the estate of their husband leaving the 
alienee to establish his rights by suit. -> s 
A. Krishnaswami Iyer and T. M. Ramasami Iyer, for Appellants. 
T, R.Y enkatarama Sastri and S. Subramania Iyer, for Respond- 





ents, 


Lal 14 
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Oldfield and 
Hughes JJ. 
1920, September, 22. J 
Indian Stamp Act Ss. 35, 36—Promissory note—Admissio? by 
the first Court in evidence on payment of a penalty, as an “ agree- 
ment '—Whether objection can be taken inthe Appellate Court to the 
admissibility of the document. 


a iia 


S. A. No. 36 of 1920. 


Where an unstamped promissory note is admitted by the first 
Court as an “agreement” on the payment of a penalty» the Appellate 
Couft is precluded from questioning the correction of the decision on 
the question of admissibility of the document in evidence, under S. 36 
of the Stamp Act. . ; 

S, 36 is not restricted to the case of documents on which a stamp 
penalty can be levied. 

13 Bom. 449, 5 Mad. 220, 1892, 20. B. p. 327, followed. 

G. Krishnaswami divar: for the Appellant.. 

= C. A. Seshagiri Sastri, for the Respondent, 


—_— ee 


Ayling and ) 


Orgers, JJ. r S. A. No. 1878 of 1919. 
7920, September, 29. |) 


Inam—Presumption—Grant of Melwaram or Kudivaram. 


Their Lordships referred to a Full Bench the question as to the 
effect of the recent decisions of the Privy Councilin I. L. R. 41 M. 
1012 P. C. and I. L. R. 43 M. 166 P. C. on the presumption to be 
made in the case of a grantin inam, whether it was a grant of the 
land itself or of the Melwaram only. 


38 M. L. J. 338 Referred to. 
Á. Krishnaswami Iyer, for Appellant. 


K. V. Krishnaswami Iyer, for Respondent. 


ah aan namah 


Chief Justice and | 
Mushes, J. L A. S. No. 349 of 1919. 
1920, October, jx J 


Mortgage—Assignment—Validity —Registered instrument —Ne- 
cessity —Mortgage by deposit of title—Deeds-—A ssignment—Exception 
in case of Assignment of mortgage debts, book debts and pro-note debts, 
Assignment by unregistered instrument--Validily as regards book— 
Debts and pro-note debts. 


Where by an unregistered instrument, mortgage debts book— 
Debts and pro-note debts were assigned, Meld that the assignment was 


N R C~—10 
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invalid as regards mortgage debts but was valid as regards” book debts 
and pro-note ‘debts. 


elhe assignment of a mortgage, other than a mortgage by deposit 
of title-deeds i is not valid unless it is made by a registered instrument. 


T. R, Venkatarama Sastriar and K. Bhashyam Ayyangar for 
Appellants. 


T. Rangachariar and A. Swaminathaiyar for Respondents. 
Sir John Wallis, C.J. : 
Ayling: Sadasiva Referred'Case No. 2 of'1920: 
Aiyar Napier and 


Krishnan, JJ. 
7920, October 6. be 


Indian Income. Tax Act Ss. 3 and 9—Business “ Profits” mean- 
ing of— Whether amount which have only accrued due are‘ profits ” 


under S. 9—“ Income meaning of: i 


Per The Chief Justice, Ayling, Napier and Krishnan, JJ.—Amounts 
due to a firm carrying on business out not actually recéived or adjust" 
ed in the creditor's books or otherwise by mutual consent isnot assès- 
sable income or profits within the meaning of the Income Tax Act. 


Per Sadasiva Aiyar, J. —It i is a “‘quéstion of fact'i in ëäċh case whe- 
ther amounts which have not ‘been received actually or by adjustment 
is taxable i income as profits derived’ from business undêf S. 9 of the 
Iricome Tax Act, In cases where ctistomer’s ambunis ate with a: 
banker and the customer has only to draw cheques on the’ bank, he is 
assessable to Income Tax on those amounts. 

Per The Chief Justice. —Income under the bhičome Tax Act is 
what actually comes in. Amounts which have only accrued dué are 
not income within the meaning of the Act. 


K. V. Krishnaswami Aiyar for the Asse3see. 


The Advocate General, (K. Srinivasa Aiyangar) for the Crown. 
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The Chief Justice 


Ayling, Sadasioa 
Aiyar Napier and S. A. No. 662 of 1919. ° 


Krishnan JJ. 
1920, October, 6. 


Civil Procedure Code, S. 73 and O. 21, R. 52—Fund in Court— 
Attachment in execution—Mode of disposal of fund—RHateable 


distribution. 

There is norule of equitable rateable distribution apart from 
S. 73 of the C. P. Code. 

The effect of an attachment by one Court of a fund in the custody 
of another Court is to place the funds at the disposal of the executing 
Court or the Court that issues the attachment and the fund in Court 
becomes assets as and when it is sent to the attaching Court and 
transferred to the credit of the suit in which execution is sought. All 
persons who apply to the executing Court prior to the receipt of assets 
by that Court are entitled to rateable distribution. 

Where the attachments are by different Courts of custody the 
Court will hold the fund subject to the directions of the first Court and 
all persons who apply for attachment to the executing Court before 
receipt of assets are entitled to rateable distribution. 

While the attaching Court and the custody Court are the same, 
the “fund in Court becomes assets realised in execution not on the 
date of attachment but as and when the fund is transferred to the 
credit of the suit in which the attachment issues. 

The special power conferred on the custody Court under the pro- 
viso to O. 21, R. 52 to determine claims as to priority, etc., does not in 
any way detract from the power conferred on the executing Court 
to control the distribution of the fund. 


K. Rajah Iyer, for Appellant. 
A. Krishanaswami Iyer, M. Patanjali Sastri and K.V. Rama- 


chandra Iyer, for Respondents. 


Oldfield and } 
Seshagiri Iyer, JJ. t S. A. No. 199 of 1920. 
7920, October, 12. J 

Deed—Material alteration of document—Acknowledgment 
endorsed on bond—Alteration of. 

Per Oldfield, J. (Seshagiri Iyer J. dubitante.) The rule as to 
material alteration of a document rendering it void and incapable of 
being sued on does not apply to acknowledgments of liatility or 
endorsements of payments on the bond. 

Where one of two executants of # bond endorses payment of 
principal and interest in the bond on behalf of himself and the other 


N R C—1i1 


99 
without his consent, it is open to the Court to grant adecree on the 
bont as against the person making the indorsement. 


A.V. Visvanatha Sastri, for Appellant. 
K. S. Desikan, for Respondent, 





Odgers, JJ. 
1920, March, 12. 


Provincial Insolvency Act, S. 16—Insolwency—Receiver—V esting 
of property. 

A purchaser from the Official Receiver in an insolvency does not 
get a valid title to the property purchased in the absence of a specific 
order appointing the Official Receiver as receiver in the particular 
insolvency. 

B. Sitarama Rao for T. R. Venkatarama Sastri, for Appellants. 

T. Narasimha Iyengar, for Respondent. 


Abdur Rahim and 
S. A, No. 307 of 1920 


0 


“aranan aana, ambar nana 


Oldfield and ] 
Seshagiri Iyer, JJ. + C. M.A. Nos. 322 and 323 of 1919. 
7920, Ootober, 73. J 


Hindu Law—Limited owner—Surrender—Effect on antecedent 
transactions, 

A surrender by a Hindu ‘limited owner in favour of the nearest 
reversioner entitles the surrenderee to recover possession of the pro- 
perties from persons claiming title under the limited owner. The 
decision in I. L. R. 39 Mad. 1035 is not good law after the decision in 
I. L. R. 41 M. 75 (F. B.) 

A. Krishnaswamı Iyer, and T. L. Venkatarama Iyer, for Appellants 
C. V. Ananthakrishna Iyer, for Respondent. 


= erta a ama am— 


Wallis, C. J. and 1). 
Sadasiva Iyer, J. ¢ A. S. No. 8 of 1920. ; 
1920, October, 13. J ° 


Contract Act, S. 74—Penaliy—Compound interest—Enhanced 
rate—Non- payment of principal and interest—Compensation. 

Where a Court relieves against a stipulation for payment of com: 
pound interest at a higher rate asa penalty it must award some com", 
pensation for non-payment of the principal in time and also of the 
instalments of interest on the due dates. 

The Court allowed compound interest ata slightly higher rate 
than the simple interest originally fixed, _ 

T. R. Venkatarma Sastri, for Appellant. 

A. V. Visvanatha Sastri and M. S. Venkatarama Iyer, for 
Respondents. 
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Odgers, JJ. 
1920, October, 6. 


C, M, S. A. No. 157 of 1919. 
Malabar Law—Kanom—Redemption decree—Improventent— 
Value fixed by first Court—Ejectment of tenant under its decree— 
Improvement value increased in appeal—Mesne profits for period 
between date of ejectment of tenant and that of deposit of increased 
improvement value—Tenant's right to—Malabar Compensation for 


Abdur Rahim and | 


Tenants Improvements Act, S.5—Effect of. 


A jenmi obtained a decree for redemption of a kanom and obtained 
possession in execution on depositing the kanom amount and the value 
of the improvements as ascertained by the decree of the first court. 
On appeal by the tenant a larger amount was allowed for improvements 
and the jenmi deposited the differences. Onan application by the 
tenant for the awarding to him of the mesne profits of the property 
accrued between the date on which the jenmi took possession under 
the original decree and the date on which he deposited the additional 
amount allowed by the appellate decree for improvements held, that 
the right of the kanomdar to remain in possession ceased on his being 
actually ejected as mentioned in S. 5 of the Malakar Compensation for 
Tenants Improvements Act (I of 1900) and that therefore he was not 
entitled to the mesne profits, 


C. M. S. A. No. 123 of 1914, distinguished. 
C. Mathava Nair, for Appellant. 


P. V. Parameswara diyar, for Respondent. 


Oldfield and ) 
Seshagiri Iyer, JJ. ¢ TS. A. No. 194 of 1920. 
7920; October, 13. J h 
Limitation Act, Arts. 11,13 and 120—Attiachment before judg- 
nent—Claim—Rejection of —Suit by defeated claimant—Limttation. 


Where a person prefers a claims to property attached before judg- 
ment and the claim is rejected and he subsequently sues to establish 
his title to the property under O. 21, R. 63, Civil Procedure Code, the 
suit is governed by Art. 120 and not by Art. 11 or Art. 13 of the Limi- 
tation Act. 


T.¥.Venkatarama Atyar and T. V. Ramanatha Aityar, for 
Appellants. 


A Narasimhachari, for Respondent. 
N. R. C.—12 
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Oldfield and 7} 

‘Hughes, JJ. - F S.A. No. 1427 of isis. 
1920, October, 13. J 

Hindu ee ne ae ee of Palghat —Succession— 
- Mithakshara law—Applicability—Custom of descent—Proof-—Quan- 
tum—Civ'l Courts Act, S. 16—Effect of. 


In the case'of Eluvas of Palghat S. 16 ‘of the Civil re Act 
applies and, they being Hindus, the Hindu Law, (that is, prima facie 
the Mitakshara Law) will apply to them. 


A custom by “which a deceased Elavas paternal aunt’s grandsons 
` and great grandsons are entitled to succeed in preference to his grand- 
‘father's brothers grandsons was held not to be proved by proof of 
instances of sisters succeeding to a deceased Eluvas estates. 


C. V: Ananthakrishna diyar and P. S. Narayanaswami Alyar, 
for Appellants. E 


T. R. Ramachandra Aiyar and N. A. Krishna | Aiyar, for Pang 
dents. 


Chief Justice and | . 
Ayling, J. i S. A. No. 294 of 1920. 
7920, October, 14. |) 
Mortgage—Redemption-—Sub- mortgage—Duty of mortgagee ‘to 
indemnify mortgagor against claims of sub- “mortgagee. 


4 


A mortgagee whois paid off in a redemption suit by the mort- 
gagor takes the mortgage money subject to the liability to pay off 
sub-mortgages created by him. If on account of the mortgagee's 
failure to do, the mortgagor incurs loss, the former is bound to com- 
pensate the latter for the loss. 


C. V. Ananthakrishna Iyer, for Appellant. 
K. P. M. Menon, for Respondent. 


25, 


Chief Justice and | 
Sadastva Iyer; J. © A. S. No. 189 of 1918. 
7920, October, 15, 3} 

Land tenure—Ryotwari land—Permanent tenancy—Claim of, 
by tenant under pattadar-—Mortigage by co-sharer—Partition—Lis- 
pendens—Transfer of Property Act, S. 52. 

In the case of ryotwari lands the onus of proving a permanent 
right of occupancy is on the tenant holding under the pattadar. Held, 
on the facts of the case that the tenants had not discharged the 
burden by mere proof that they had made expensive improvements 
on the Jand by digging wells, etc., and they had sometimes alienated 
the lands held by them. 

I. L. R. 43 M. 567 (P. C.) distinguished. ` 

A mortgagee ofan undivided share in common property or of a 
portion of the joint properties before partition from one ofthe sharers 
is only entitled to proceed against the substituted property which falls 
to the share of the mortgagor at the partition unless the partition has 
been unfair or in fraud of the mprtgagee. The mere fact that the 
partition was made during the pendency of a suit on the mortgage 
will not affect the result. S. 52 of the Transfer of Property Act does 
not avoid all dealings with the property pendente lite but only such as 
would prejudicially affect the rights of the: decree-holder under the 
decree that might be passed. 

. The Hon'ble Advocate-General and C. V. Rajagopalachari, for 
Appellant. < 
T. Rangachariar and S. Subramania Iyer, for Respondent. 
Napier and ] 
Krishnan, JJ. f S. A, No. 225 of 1920. 
1920, October, 19. J 

Family arrangement—Properties allotted to person not possessing 
any interest therein previously—Hegistration—Transfer of Property 
Act, Ss. 122 and 123. 

Where under a so-called family arrangement properties are allot- 
ted to a person who had not and did not set up any antecedent right 
thereto, the transaction is a gift and requires writing and registration 
to be operative. 

C. Narasimhachariar, for Appellant, 

C. V. Ananthakrishna Iyer, for Respondent. 


TS 


and Sadasiva Atyar, J. A. S. No. 143 of 1918. 
7920, October, 20. 
Limitation Act, S. 10—Payment of money to mortgagee in breach 


of trust by trustee—Suit to recover by beneficiary—Limitation. 


A mortgagee to whom interest is paid by a trustee in breao of 
trust is not an express trustee within the meaning of S.10 of the 
Limitation Act andthe beneficiary cannot in a suit by him against 
the mortgagee for recovery of the money so paid, rely on the exemp- 
tion contained in S. 10 of the Limitation Act. 

The Hon ble The Advocate-General and S. Sundararaja Iyengar, 
for Appellant. 

A. Krishnaswami Iyer and M. Patanjali Sastri, for Respondent. 


N. R. C.—13 


The Chief Justice | 
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Wallis, C. J. and |) 
Sadasiva Iyer, J. F A. S. No. 159 and 315 of 1919. 
1920, Ootober, 22. J 


Madras Act, (II of 1894) S. 27 (4)—Lease by Zemindar— 
Swatantrams payable to village servants—Pay ment by Government— 
Right of Zemindar and lessee, . 


The Zemindar of Ramnad leased a village to a person fixing a 
rent based on an average of ten years income of the lands. After the 
grant of the lease the Government paid salaries to the village officials 
under S, 27 of Madras Act II of 1894, and dispensed with the pay- 
ment of swatantrams by or on behalf of the Zemindar. Ona ques- 
tion arising as to whether the Zemindar or lessee was entitlec to the 
benefit of the dispensation by Government. Held, per Chief Justice, 
that the lessee was entitled to the benefit of the dispensation and that 
he was not bound to account to the Zemindar for the benefit. 


Per Sadastva I yer, J.—The lessee was only entitled to the ayan 
melwaram and not to the swatantrams and the Zemindar could re- 
cover the same from the lessee. 


S. 27 (4) of Madras Act II of 1894 does not apply to inter medi- 
ate landholder. ; 

S. A. No. 510 of 1918 followed. 

C. V. Ananthakrishna Aiyar, for Appellant. 

The Hon'ble The Advocate-General and S. Sundaraja Iyengar, for 


Respondent. gi 





Odgers, J. 
1920, October, 25. 


Divorce—Adultery—Connivance—Presumption against. 


‘In an action for divorce on the ground of the wife's adultery, if 
the defence of connivance is set up the onus is heavy on the respon- 
dent to substantiate the plea. The presumption of law is against 
connivance and mere imprudence or carelessness or equivocal conduct 
on the part of the husband does not amount to connivance. 

Cornish, for Appellant. 
Chamier, for Respondent. 


Wallis, C. J. and l 
C. S. No. 72 of 1920. 
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Sadasivg Iyer, JJ. 
7920, October, 28. 


Provincial Insolvency Act, S. 22—Official Receiver—Sale— 
Refusal to accept highest bid—Effect of —Power of District Judge. 


The District Judge,has wide powers of supervision over the acts 
of the Official Receiver, 
39 M. 479; T L. W. 406 followed. 

o Where an Official Receiver held a sale of the insolvent’s proper- 
ties but refused to accept the highest bid and accepted the next Lighest 
bid the District Judge has power to set aside the sale. 

T. S. Visvanatha Iyer, for Appellant. 
S. T. Srinivasa Gopalachari, for Respondent. 


Abdur Rahim and- 
C. M. A. No. 83 of 1920. 


es HEE mama 


Napier and ) 


x Krishnan, JJ. 4 . S. A. No. 518 of 1920. 
7920, October, 29. J 


Limitation Act, Arts. 44, 126 and 144— Minor —Self-acquired 
property—Sale by father and paternal uncles—Suit to set aside by 
minor on attaining majority-—Limitation. 

The separate properties belonging exclusively to a minor were 
alienated by his father and paternal uncles, the properties being dealt 
with as joint family properties. The father in executing the sale 
deed acted on his own behalf and as guardian of his minor son. Ina 
suit by the minor, after attaining majority, to recover possession of 
the properties, held, that the suit was governed by Art. 44 and not by 
Art. 126 or Art. 144 of the Limitation Act. 

Where several persons join in conveying a property but it subse- 
quently turns out that some of them had no title to it, the purchaser 


would still get a good title to the property if the rest had power to 
convey the same. 


P. Rangachariar, for Appellant, 
.C. S. Venkatachariar, for Respondent. 





Nabier and } 


Krishnan, JJ. è S. A. No. 66 of 1920. 
1920, Ootober, 29. J 


Madras Estates Land Act, Ss. 3 (11) 24 and 143—Rent—En- 
hancement—Contract as between landlord and tenant— Money in 
lieu of service—Enforceability. 

The ryots in an estate were rendering kudimaramat service 
(repairing of channels, etc.) The landholder and the ryots entered into 
a contract that in consideration of the landholder doing the work of 

N. R. C.—14 
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repairs etc., they would pay a sum of money in addition to the rent 
originally paid. The landholder distrained the holdings of the ryots 
for non-payment of rent including the additional sum agreed to be 
paid. 

= Held, Per Napier, J., that the amount payable to the landholder 
under the agreement with the ryots was rent Within the meaning of 
S, 3 (11) of the Madras Estates Land Act: that the agreement did ‘not 
amount to an enhancement of the rent, and that it was not obnoxious 


to S. 143 of the Madras Estates Land Act. The distraint was thére- 
fore legal. 


Per Krishnan, J. The agreement with the ryots amounted to an 
enhancement of the rent and therefore unenforceable under S. 24 of 
the Madras Estates Land Act and it was also obnoxious to 8. 143 of 
the Madras Estates Land Act. 


A. Krishnaswami Iyer, and N. Chandrasekhara Iyer, for 
Appellant. l 


Te L: Venkatarama Iyer for V. Visoanatha Sastri, for Res- 
pondent. 


Napier and | 





Krishnan, JJ. 
1920, November, 2. 


Adverse possession——Mortgagor and Mortgagee — Oral sale— 
Redemption, 


S. A. No. 378 of 1920. 


Where in a usufructuary mortgage, the mortgagor orally sold 
the mortgaged property to the mortgagee for less than Rs. 100 in 
discharge of the mortgage debt and the mortgagee continued to be in 
possession as vendee for more than 12 years under the sale H eld that 
the effect of the sale being to rélease the equity of redemption, the 
mortgagor had no right to redeem and the mortgagee prescribed for 
absolute ownership of the property. 


The decision in I. L, R. 32 C. 296 (P. C.) cannot be extended to a 
case of positive assent on the part of the mortgagor to the mortgageo's 
holding the property as vendee. 


37 M. 545; L. P. A. 207 of 1915; S. A. 1,755 of 1919 followed. - 
37 M. 423 approved and distinguished. 
A: S. 40 of 1913 dissented from. 
S. Jagadisa Iyer, for Appellant. 


P. S. Ramachandra Iyer for L. A. Govindaraghava Iyer, for 
Respondent. 
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S. A. No. 525 of 1920. 


© 


Krishnam JJ. 
1920, November 4. 
Limitation Act, Articles 10 and 1 20—Suit for pre- emption— 
Property in the possession of a trespasser—Sale ‘of.— Whether property 
sold: comes within the expression “subject of the sale does not admit of 
physical possession "—Article of the Limitation Act DOU to the 
sit. 


. Napier and | 


Where property is in the possession of a trespasser at thè time of 
sale to the vendee and a suit for pre-emption is brought against the 
vendor and the vendee, “the subject matter of the sale’’ is one which 
` admits of “ physical possession ” and consequently does not fall within 
the second pottion of the third column of Article 10 of the Limitation 
Act and time does not begin to run from the registration of the docu- 
ment of sale. | | 

The meaning of the expression “the subject of the sale does not 
admit of physical possession, considered. 

-e 8A. W.N, p. 227 followed. 

Per Krishnan, J.:—In the above case the proper Article of the 
Limitation Act applicable is Article 10 andtime begins to run only 
when the vendee obtains physical possession of the property sold. 

Per Napier, J:—The appropriate article in the above case is Arti- 
cle 120 and limitation begins to run when the right to sue accrues. 

T. R. Venkatrama Sastri and K. S. Sankara Aiyar, for the Appel- 
lant. 

“COC. A, Seshagiri Sastri for K. V, Krishnaswamt Avyar, for the 
Respondent. 


Napier and | 





Krishnan, JJ.. S. A. No. 369 and 370 of 1920. 


1920 November, 4. 
Limitation Act—Arts. 13 and 120—Attachment before judgment 
—Claim—Rejection of —Suit by defeated claimant—Limitation. 
Their Lordships referred toa Full Bench the question whether a 
suit by a defeated claimant in the case of an attachment before judg- 
ment is governed by Art. 13 or Art. 120 of the limitation Act. 


The Hon ble Mr. T. R. Ramachandra Iyer and N, A. Krishna 
Iyer, for Appellant. 


_ Á. V. K. Krishna Menon, for Respondent. | 





Coutts Trotter, JJ. S. A, No. 535 of 1920. 


- 1920 November, 4. 
Civil Procedure Code, O. 30, Rule 4—Suit by partners—Death of 
one—sutt not instituted in the name of the fiym—Effect of. 
N. R. C.—15 


Sadasiva Iyer and 


30 


Where persons who are in fact partners sue or are sued in respect 
of a partnership transaction but not in the firm name, and one of them 
dies the suit could proceed at the instance of or against the ` surviving 
partner alone, It is not necessary to bring the legal representatives of 
the deceased partner on record and the suit does not abate on account 
of such: omission. 

17 C. L. J. 648 followed. 

M. S. Vythtanatha Iyer, for Appellant. 

A, V. Visvanatha Sastri, for S. Varadachariar, for Respondent. 





Hughes, JJ. S. A. No, 1770 of 1918. 


7920, November, 17. 


Mort gage—Subrogation—Discharge of mortgages by person 
having no interest—Effect of. ; 


A. had a decree against B. in execution of which A, purchased the 
properties of the latter. Some of the properties were subject to- a 
usufructuary and a simple mortgage created by B. in .favour ofea 
stranger. Subsequent to the execution sale there were disputes between 
the parties as to the delivery of possession of the properties. Witha 
view to settle these disputes amicably B. arranged to sell the properties 
subject to the mortgage to C, on the understanding that C, was-to pay 
off the ‘Mortgages and also the decree amount due to A. O paid off the 
mortgages in question and obtained possession of the properties. A. 
however did not agree to the arrangement and brought a suit for pos- 
session of the properties purchased- by him in execution -Sale. C. 
claimed to be subrogated to the rights of the mortgagees he had paid 
off and insisted on redemption: Held, that C. was not entitled to sub- 
rogation as at the date when he discharged the mortgage he had no 
manner of title or interest in the properties to protect. 


S. Varadachariar, for T. R. Venkatarama Sastri for Appellant. 


A. Krishnaswami Iyer and K. R. N ae Ayan for 
Respondent. 


Abdur Rahim and | 


Oldfield and | 
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Sadasiva Iyer, JJ. 
1920, November, 16. | 


Inam—Sergice inam—Aittachment—Civil Procedure Code, S. 60 
— Transfer of Properiy Act, S. 6. s ” 

Per Abdur Rahim J. (Sadasiva Iyer, J. dissenting): jamas saen 
in inam for the performance of swasthivachanam service in a temple 
can be attached and sold in execution of a decree against the inamdar. 


The services could be performed by proxy in the case of lands 
burdened with service. 


Per Sadasiva Iyer, J :—The lands are not alienable ar saleable 
in execution and it would be against public policy to dissociate the 
service from the inam. 

Ch. Raghava-Row, for Appella- t. 6 

Peri. Narayanamurti, for Respondent. 


C. M. S. A. No. 21 ôf 1920. 
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Ramesam J. O. S. A. No, 34 of 1920. 


1920, November 25. 

Arbitration—Contract providing for the appointment of arbi- 

trators by parties within a fixed time—Power of Court—Arbitrators 
refusing adjournment —Misconduct. 


The contract between the parties provided for the appointment of 
arbitrators, one by each of them within a fixed time, and on default 
by one of the parties, the other was to appoint both the arbitrators 
and their award was to be binding on thern. One of the parties not 
having appointed an arbitrator in time, the other nominated both the 
arbitrators. The arbitrators proceeded to enquire into the dispute 
and made their award, after refusing an application for adjournment 
made by the party in default, so as to enable him to get an order 
staying the arbitration proceedings. Held, that S. 9 of the Arbitration 
Act was not applicable to the case and that the appointment of arbit- 
rators was valid; and that the conduct of the arbitrators in the course 
of the inquiry in refusing an adjournment did not amount to mis- 


conduct. 
° D, Chamier, for Appellant. 
V. V. Srinivasa Iyengar, for Respondent. 


Napier, J. 
1920, December 2. 


Oldfield and | 





Cr]. Revn. Case. 618 of 1920. 


Criminal Procedure Code S. 250—Compensation — Appeal to 
District Magistrate—Nottee to complainant, accused or Public Prose- 
sutor—Necessity for—Criminal Rules of Practice Rule 60. 


S. 250 (3) af the Code of Criminal Procedure Code is not self- 
contained. The provisions of Chapter XXXI of the Criminal Proce- 
dure Code regulating the procedure in appeals vig. the forum of the 
appeal, the form of appeal, disposal of the case in the first instance, 
the hearing of the appeal, etc. all apply to appeals under 3. 250 (3). 
Therefore S. 422 of the Cr. P. Code must also be deemed to be in- 
corporated in S..250 (3) Cr. P. Code and notice to the public prosecutor 
or other officer appointed by the Government is necessary. There is no 
statutory provision and therefore no necessity for issuing notice to 
accused though the order under appeal awards compensation to the 
accused Under R. 60 of the Criminal Rules of Practice, in cases 
where an appeal is preferred to any Court other than the Sessions 
- Court, notice has to be given to the District Magistrate and where it is 
preferred to.the Sessions Court, to the Public Prosecutor. Where an 
appeal is preferred under S. 250 (3) to the District Magistrate himself 
and he disposes of the appeal without notice to the complainant or 
Public Prosecutor, Held, that there was nothing illegal in the procedure 
of the District Magistrate and that the Fligh Court would not interfere 
in revision. 

27 M. L. J. 629 followed. 

38 M. 1091; 33 M. 89 not followed. 

Messrs. Chidambaram and Marthandam, for Petitioner. 

V. L. Ethiraj for the Public Prosecutor. 

S. T. Srinivasagopalachari, for Complainant. 


N. R. C.—16. 
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Napier J. | . so 
1920, December 3. j Crl. Revn. Case 338 of 1920. 
_ Madras Forest Act Ss. 2, 32 and 60—Forest ranger of ‘Vizianas/ 
garam Estate, if a public servant. a 
By a notification under S. 32 of the Madras Forest Act, the 
provisions of the Act are extended to the reserved forests of the 
Vizianagaram Estate. A forest ranger appointed by the Vizianagaram 
Estate is a public servant within the meaning of Ss. 2 & 60 of the 
Forest Act. ; ma ah 
K. Satyanarayanamoorthts for Petitioner. 
_ The Public Prosecutor, for the Crown. 


— Maan 


Oldfield, JJ. A.S. No. 322-0f 1919. 


1920, December 3. | 

Hindu Law—Partition—Mesne profits—Liability for. 

In a suit for partition of joint family properties where the defen- 
dant is in possession of the properties, the plaintiff is entitled to mêsne 
profits from the date of the institution of the suit. . 

L. A. Govindaraghava Iyer and N. Rajagopalachariar, for 
Appellpant. . , 

T. R. Venkatarama Sastri and S. Varadachariar, for Respondent. 


Abdur Rahim and | 


—— Ee 
ri 


Spencer, JJ. TS. A, 506 and 1403 of 1919. 


7920, December 7. 

Malabar Law—Marumakatayam law—Strisothu—Gift—Validi- 
ty of. 

Their Lordships referred to a full Bench the question whether a 
grant to females and their female descendants to the exclusion of 
males (known as strisothu) is valid under the Marumakatayam law. 

` C. Madhavan Nair and B. Pocker, for Appellant. ‘ 


K. P. M. Menon, for Respondent. 


ee 


Ayling and | 


Abdur Rahim and 
Oldfield, JJ. S. A. No. 25 and 26 of 1920. 
7920, December 7. ; 
Hindu Law— Maintenance — Widow—Provision for maintenance 
by husband—Self acquired property—Power of Courts to enhance rate. 
Where a husband leaves self-acquired properties and also leaves a 
Will making provision, for the maintenance of his widow, the Court 
is not fettered by the rate fixed by the husband but can enhance it if 
the circumstances of the case require it to be done. 
A. Krishnaswamt Iyer and S. Panchapagesa Sastri, for - 
Appellant. 4 B 
T. R. Venkatarama Sastri and K. S..Desikan, for Respondent. 
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PRIVY COUNCIL. 


PRESENT :—~VISCOUNT CAVE: LORD MOULTON, SIR Joun 
EDGE, MR. AMEER ALI AND SIR LAWRENCE JENKINS, 
Bugga and others oT Appellants.* 


y. 
The King Emperor : .-. Respondent, 


Horia Law—State Trials-Martial Law Ordinance If IV of 1919 nat confine 
ed to persons taken in the act of commitiing an of fence specified in Regulation X of 
1804, restrictions onthe powers of the Indian Legislaturs-right to be tried by the 
ordinary-Courts—Whither the Indian Legisl ture has power to take tt away-Laws 
affectiny allegiance. Repugnancy” between Indian Statutes and Acts of Parliament— 
How far tt invalidates the Indian Statute-Goversument of India Act, 1915 (6 and 6 


Geo. V. ¢.61) ss 65 (2) and (8), 72-Government of India (Amendment) Act; 1916 (6 
and 7 Geo. V. c. 87) s. 2 (2). 


The Martial Law (Further Extension) Ordinance, 1919, (Ordinance No. IV of 
1919) is not confined in its application to persons taken in the act of committing 
one of the offencss specified in Regulation X of 1804, or to the’persons and 
offences described in Martial Law Ordinance I of 1919, but extends to all offences 
committed on or after March 89, 1919. 

S. 65 sub section (2) of the Government of India Act, 1915, does. not prevent 
the Indian Government from passing a law which may modify or affect a rule of 
the constitution or of the Common Law upon the observance of which some 
person may conceive or allege that his allegiance depends: it refers only to laws 
which directly affect the allegiance of the subject, as by a transfer or qualifica- 
tion of, the allegiance or a modification of the obligation thereby imposed. 

Observations of PhearJ.in In re dmecr Khan 1 approved. 

It was argued that Ordinance IV of 1919 contravenes seotion 65 (8) of tho 
Government of India Act, 1915, which prevents the Indian Government from 
empowering any Court other than a High Court to sentence to death any of His 
Majesty’s subjects bornin Europe : the ordinance containing no exception in 
favour of such subjects : 


Helg, that the ordinance may properly be desoribed ag repugnant to the Act so 
far as British born subjests are concerned, but that it is void only to the extent of 
that repugnanoy, 4. o. in the case of His Majesty's subjacts bora in Europe. 


* Pebiuary, 16 1920. 
1. (1870) 6 Ben. L. R. 892 and 459 
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Appeal by special leave from a judgment of a Commission 
appointed under the Martial Law Ordinances of 1919 and sitting 
at Lihore. 


All material facts of the case are set outin their Lordships’ 
judgment, which reproduces the Ordinance under consideration The 
sole question on this appeal was as to the jurisdiction of the Tri- 
bunal ¢. e. whether it was competent to try the appellants for the 
offences of which they were convicted, 


Sir John Simon K. C, Sir Reginald, Auckland, K. CO, Dube 
and R. M. Palat fcr appellar ts. 

The Attorney-General, the Solicitor-General, Sir Erle Richards 
E. C. and Kenworthy Brown for respondents. 


Sir John Simon for the appellants —The Commission had 
no power to iry appellants. None of them were taken in the 
act, or till after Aprli 12, 1919. There may have been a very 
proper case for investigation, but Ordinance IV of 1919 did not 
apply. Ordinance I for 1919 was passed with retrospective effect 
under date April 14, 1919. An order of the Governor-General in 
Council of the 13th April, proclaiming martial law, had suspended the 
function of the ordinary Criminal Courts in the cases of persons 
taken in the act committing the offences enumerated in the Bengal 
State Offences Regulation, 1804, which had been extended to the 
Punjab by Act IV of 1872: it provided that such persons were to te 
tried by Courts martial. Next day Ordinance I of 1919 was 
passed. The present accused were not persons covered by that 
Ordinance, nor do the offences charged against them fall within 
it, But after they had been arrested Ordinance IV of 1919 was enact- 
ed, and the question is what is meant by the words “any offence” in 
that Ordinance. There are two views possible. The narrower, and 
as we submit the correct construction, is that the ordinance merely 
puts back the date of Ordinance I from April 13 to March 30, The 
virtue of this construction is the Ordinance would be valid. 

(Sir Lawrence Jenkins referred to the pream)le, ‘offences other 
than those specified.) 

The wider construction is that (subject of course to general or 
special orders of the Local Government), the Commission may try any 
person for any offence: as was put bya member of the Board when 
leave to appeal was granted they might try a small boy for stealing 
apples. If this be the true construction we submit that the ordinance 
is completely ultra vires: that it is an invalid piece of subordinate legis- 
lation. The legislative powers of the Government of India are derived 
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from S. 65 of the Government of India Act 1915, and are subject to 
the limitations imposed by that saction. Subordinate legislation is 
bad in toto if by its terms it exceeds its authority, Comyns, ip his 
Digest, under “By-law” says (Chapter 7) “a By-law, void in part, is 
void for the whole’: also, that "a By-law, being intire if it be unreas 
sonable in any Particulars shall be void for the whole’. ‘The test is 
whether the legislation as a whole is good, subject to this, that if there 
is a separable part which is good, it may stand : King v. The Company 
of Fishermen of Faversham, | 

Here the Legislature have purported, contrary to S. 65 (3) of the 
Government of India Act, 1915, to empower a new Court to sentence 
people to death, 

(Lord Moulton): Does not that exception refer only to European 
British subjects ?) 

(The Attorney General,—Referred to the Government of India 
Amending Act, 1916, S. 2.) 

® The provisions as to the validity of Indian laws are contained in 

S. 84: this section 2 of the later Act adds some words at the end of S. 
84, 1 submit they do not apply : this is a question of legislative power: 
you have two conflicting powers: I submit the Ordinance is not 
repugnant to the Act, but simply waste paper—invalid. S. 52 of the 
Act of 1916 has no greater force than the corresponding provisions of 
the Colonial Laws Validity Act, 1865 (Ss. 2, -) it was enacted only 
because the Colonial Laws Act did not apply to India. 


Further the whole ordinance was invalid because it conflicted 
with S. 65 (2) of the Government of India Act. 1915, The Governor 
General of India in Council was not competent to alter the constitu- 
tion at law on which the allegiance of the subject depends. It was 
difficult to conceive of anything more fundamental than that the person 
charged with an offence should have the opporturity of being tried by 
the ordinary course of law : the principle was recognised as far back as 
Magne Charta. This was not the case of people taken in open rebellion 
and tried during such rebellion : they were arrested as well as tried 
when the state of rebellion was over and the ordinary courts of law 
were sitting, and the Governor General in Council was not comp-tent 
to deprive them of their constitutional right to be tried by those Courts. 

Sir Reginald Auckland K. C., followed. 

The Attorney-General (Sir Gordon Hewari)—for respondent: 
The Commission had power to try tre accused for the offences with 
which they were charged. Ordinance IV of 1919 enacted that such a 
1 (4799,8 Term Rep. S58atp.36. 
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Commission ‘should have jurisdiction to try any person for any offence 


‘committed after March 30, 1919 :there was nothing in it to limit it to 


the Glasses of offences which fall under the earlier Ordinance. The 
preamble, with the words “offences other than those specified”, is 
inconsistent with any such limitation. Ordinance IV of 1919 may be 
void in the case of European British snbjects, but that does not 
make it void in the case of others with regard to whom there is no 


‘repugnancy : this is the very case which $.2 of the Amending Act 


was designed to meet. The Commission were acting within “their 
jurisdiction and there was ample evidence to support their findings, 

Sir Erle Richards, K. C., followed. 

Sir John Simon: K. C., replied. 

Their Lordships’ judgment was delivered (February 20, 
1920., by. 

VISCOUNT CAVE. —This is an appeal by special leave from 
a judgment, dated the 2nd June, 1919, of a Commission appoi- 
ted under the Martial Law Ordinances of 1919 and sitting at 
Lahore. By that judgment twenty of the twenty-one appellants 


were convicted of offences under S. 121 of the Indian Penal 


Code, that is to say, of waging or attempting to wage war 
against the King or abetting the waging of such war, and were 
sentenced to death and forfeiture of property ; but it is under- 
stood that as to some of them the-death sentence has since been 
commuted. The remaining appellant, Ghulam Hassan, son of 
Makham, was convicted ofan offence under S. 412 of the 
same Code, that isto say, of receiving stolen property from 
dacoits, and was sentenced to rigorous imprisonment for seven 
years. The question raised on the appeal is as to the compe- 
tency of the Commission to try the appellants for those offences. 


The facts may be stated as follows: At the end of March 
and during the first days of April, 1919, there was serious un- 
rest in certain parts of the province ot the Punjab, and this 
unrest culminated on the 10th April in the outbreak of open 
rebellion at Amritsar in that province and elsewhere, and the 
offences of which the appellants have been found guilty were 
committed at Amritsar on that date. The occurrences of the 
10th April are stated in, the judgment of the Commissioners 


as follows :— 
“ On April 10th, 1919, about-noon, after the arrest of Kitehlew-ard Satyapal, 
disorder broke out in Amritsar, in the - course of which an attempt was made to 


PART 1.) THE MADRAS LAW JOURNAL REPORTS, 5 


invade the Civil Station by a mob which had to be turned back by fire from troops 
and police. Shortly after this a mob attacked tha National Bunk situated in the 
City, brutally murdered Mr. Stewart, manager, and Mr. Scott, assistant manager, 
saoked and burnt the bank, and looted the godown, which contained cloth “and 
othér goods to the value of several lakhs of 1upees. The Chartered and Alliance 
Banks were subsequently sacked. A Mission- Hall, Chureh and the Religious 
Book Society's Depot were also attacked and burnt by the mob. There was no 
reason why these institutions should have bean singled out by the mobor their 
leaders except that, as the evidence shows, they were out fo destroy the visible 
manifestations of British connection with the country.’’ 


*It was proved that the appellants, with the possible excep- 
tion of Ghulam Hassan, were members of the mob and took 
an active part in the attack on the National Bank, and there 
was evidence that some of them took part in the actual 
murder of the manager and assistant manager. Bugga and 
Rattan Chand appear to have been the ringleaders. Ghulam 
Hassan was found in possession of property looted from the 
Bahk. Bugga was arrested on the 12th April and the other 
appellants on subsequent dates. Noneof them were taken in 
arms or in the act of committing the offences with which they 
were charged. 

On the 13th April the Governor-General in Council, acting 
under the Bengal State Offences Regulation No. X of 1804 
(which was extended tothe Punjab by the Punjab Laws Act, 
1872) made an order whereby, after reciting that he was satis- 
fied that a state of open rebellion against the authority of the 
Government existed in the districts of Lahore and Amritsar, he 
suspended the functions of the ordinary Criminal Courts with- 
in those districts as regards the trial of persons of the classes 
referred to in the Regulation taken in arms in open hostil ty to 
the British Government or in the act of opposing by force of 
arms the authority of the same, or in the actual commission of 
any overt act of rebellion aga:nst the State, or in the act of open- 
ly aiding and abétting the enemies of the British Goverament 
within those districts, and established Martial Law within 
those districts ; and by the same order he directed the imme- 
diate trial by Courts-Martial of all such perscns. Similar 
orders were subsequently made in respect of the districis of 
Gujranwala and Gujrat, 

On the 14th April the Governor-General, acting under S, 72 
of the Government of India Act, 1915, made and promulgate 
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the Martial Law Ordinance No. 1 of 1919, whereby it was 
provided that every trial in the districts of Lahore and Amritsar 
herd under the Bengal State Offences Regulation, 1804, should, 
instead of being held by a Court-Martial, be held by a Commis- 
sion consisting of three persons appointed in this behalf by the 
Local Government. It was provided that at least two members 
of every such Commission should be persons who had served 
as Sessions Judges or had such other legal qualification as there- 
in mentioned. It was also provided that a Commission slfould 
have the powers of a general Court-Martial under the Indian 
Army Act, 1911, and should follow so far as might be the proce- 
dure prescribed by that Act, but power was reserved to the Local 
Government to direct that the Commission should follow the 
procedure of a summary general Court-Martial, the finding 
and sentence of a Commission not to be subject to confirmation 
by the military authorities. Section 7 of the Ordinance was as 


follows :— 
“7, Saveas provided by Section 6, the provisions of this Ordinance shall - 


apply to all persons referred to in the said Regulation who are charged with any 
of the offences therein described, committed on or after the 18th April, 1919”. 


By subsequent Ordinances the provisions of the above- 
mentioned Ord.nance No. 1 of 1919, were extended to Gujran- 
wala and Gujrat, and power was given to impose a minor 
punishment in lieu of the death sentence. 

In pursuance of the above-mentioned Ordinance No. 1 of 
1919, the Local Government of the Punjab duly appointed a 
Commission, consisting of Lieut.-Colonel A. A. Irvine, C. I. 
E., District and Sessions Judge; F. W. Kennaway, Esq., I. 
C. S., District and Sessions Judge ; and 1. C. Lail, Esq. 

From the above statement it is clear that the aprellants 
could not, if no further step had been taken, have been Brought 
before the Commission for trial. They had not been taken in 
the act of committing any of the offenccs referred to in Regu- 
lation X of 1804, and the offences with which they were 
charged were committed before the 13th April, 1919, the date 
mentioned in S. 7 of the Ordinance. But on the 21st 
April, 1919, the Governor-General, acting under 8. 72 of 
the Government of India Act, 1915, made a further Ordinance 
(referred to as Ordinance No. IV of 1919) in the following 


terms: $ l 


¢ 
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“GOVERNMENT OF INDIA.” 
C “LEGISLATIVE DEPARTMENT. 
— m e 
NOTIFICAION. 
“Simla, the lst April 1919. 


“Au Ordinance further to extend the Application of the Martial Law 
_ Ordinance, 1319. 


“WHEREAS an emergency has arisen which renders it necessary to provide 
that commissions appointed under the Martial Law Ordinance, 1919, shall have 
power to try parsons and offences other than those specified in the said Ordinance, 


“Now, therefore, in exeroisa of the power conferred by Section 72 of the 
Government of India Act, 1915, the Governor-General is pleased to make and 
promulgate the folloing O.dinance :—- 


''O:dinance No. IV of 1 19. 
“Short Title. 


“This Ordinance may be called the Martial Law (Further Extension) Ordi- 
nance, 1919, ` l 


‘Commissions uuder Martial Law Ordinance, 1919, to try suck cases as the 
Loeal Government may direct, 


“9. Notwithstanding anything contained in the Matrial Law Ordinance, 
1919 the Government may, by general or special order, direct that any commis- 
sion appointed under the said Ordinance shalltry any person charged with any 
offence committed on or after the 80th March, 1919, and thereupon the provisions 
of the said Ordinance shall apply to such trials accordingly, and œ commission 
may pass in respect of any such offence any sentence authorised by law. 


“ CHELMSFORD. 
_ ‘' Viceroy and Governor-General. 


“H. K SMITH, 
“ Offg. Secretary to the Government 
oY | of India ” 

On the 22nd April the Governor-General in Council made 
a further order under Regulation X of 1804, wereby after 
reciting that he was satisfied that a state of open rebellion 
existed in the disiricts of Lahore, Amritsar, Gujranwala and 
Gujrat, he suspended the functions of the ordinary Criminal 
Courts in those districts in so far as trials held before Commis- 
sions in, accordance with the provisions of Martial Law Ordi- 
‘nance No. IV of 1919 were.concerned. 

The Local Government.of the Punjab was instructed by 
the Government of. India that the Commissions appointed 
under Ordinance No. IV were to be used only for the trial of 
offences arising out of the recent disturbances. 


~ 
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The appellants having been charged with offences under 
various sections of the Penal Code, including Sections 121, 302 
and 412, as having been committed on the 10th April, the 
Local Government, acting under Ordinance No. IV of 1919, 
directed that they should be tried by the Court of Commis- 
sioners appointed under Ordinance No. I sitting at Lahore 
with the powers of a summary general Court-Martial, and 
convened the Commissioners for that purpose. The trial 
accordingly took place on the 29th May and the following 
days, and judgment wis pronounced on the 2nd June. The 
Commissioners, while convicting the appellants (other than 
Ghulam Hassan) of an offence under Section 121, added that 
certain of the accused could also be convicted under Section 
302, 7. e. for murder, but that they saw no necessity to dis- 
criminate, especially as in circumstances like those before them 
there was only one poss‘ble penalty for the offence or offences 
committed. Thereupon spezial leave was obtained from the 
Board to present this appeal. 


Before the hearing of the appeal it was suggested by 
counsel for the appellants that Ordinance No. IV of 1919 was 
capable of being construed as intended only to extend the 
operation ofOrdiance No. 1 to offences committed before the 
13th April, but not earlier than the 30th March, and accord- 
ingly that this Ordinance (like Ordinance N>. I) applied only 
to persons taken in the act of committing one of the offences 
specified in Regulation X of 1804. In their Lordship’s opi- 
nion the Ordinance cannot be so construed. It is introduced 
by a recital that an emergency has arisen which renders it 
necessary to provide that Commissions appointed under the 
earlier Ordinance shall hive power to try persons and offences 
other than those specified in that Ordinance ; and it empowers 
a Commission to try any person charged with any offence 
committed after the specified date, and to pass in respect of 
such offence any sentence authorised by law. It would be 
difficult to find words indicating more clearly that the opera- 
tion of the Ordinance is not to be confined to the persons and 
offences described in the earlier Ordinance. 


It was then argued that, if Ordinance No. IV applied 
(subject to the direction of the Local Government) to any 
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person and to any offence known to the law, it was invalid by 
reason of the provisions of Section 65, Sub-sections (2) and 
(3) of the Government of India Act, 1915; and this contentien, 
upon which the argument for the appellants mainly rested, 
must now be examined. 

Section 65, Sub-section (2), when read with Section 72, 
prevents the Governor-General from making.~— 


any law affecting the authority of Parliament, or any part of the. un- 
writter® laws or constitution of the United Kingdom of Great Britain 
and Ireland whereon may depend in any degree the allegiance of any 
person to the Crown of the United Kingdom, or affecting the sovereignty or 
dominion of the Crown over any pari of British India.” 


It was contended that the Ordinance under consideration, 
by depriving British subjects in India of the right to be tried 
in the ordinary -course by the established Courts of Law, 
affected the unwritten laws or constitution whereon the 
allegiance of His Majesty’s subjects in India depends, and was 
accordingly invalidated by.the sub-section last referred to ; and 
reference was made to Calvins case 1 and to the maxim “protectio 
trahit subctionem et subjectio protectionem.” It is not easy to 
understand how the substitution for the ordinary Indian 
Courts—which are theniselves of statutory origin—of another 
tribunal. of a judicial character, can be said to affect in any 
way the unwritten laws or constitution of the country; but, 
apart from this observation, the argument appears to rest upon 
a misconception as to the meaning and effect of the sub- 
section. The sub-section does not prevent the Indian Govern- 
ment from passing a law which may modify or affect a rule of 
ihe constitution or of the common law upon the observance of 
which some person may conceive or allege that his onan 
depends. It refers only to laws which directly affect th 
allegiance of the subject to the crown, as by a transfer or 
qualification of the allegiance or a modification of the 
obligations thereby imposed. In the case of Jn re Ameer 
Khan 2 the meaning of a similar provision in the Act of 1833 
(3 and 4 Wm. IV, c. 85, sec. 43) was discussed at length, and 
Mr. Justice Phear stated his opinion as follows :— 


“ But 1 think it right{o say that in my judgment the words ‘ whereon 
may depend, &a.,’? do not refer to any assumed conditions precedent to be 
performed by or on behalf of the Crown as necessary to found the allegiance 
———— KAT a mean ma anamaning aaa A KATA a aaa OO SS ee 


1. (7 Rep., 5)=2 How. St. Trials 559. 2. (1870) 6 Bengal Law Reports, 892, 459, 
2 
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of the ‘subject, but fo laws or principles which prescribe the nature of the 
allgiante, via , of the relations between the Grawn on the one hand and the 
inhabitants of particular provinces, or particular classes of the community, on 
the other ; and obviously such laws and principles as thes3 are not touched by 
the local Acts which are impeached before us.” 

Since that judgment was pronounced the provision so 
interpreted has been re-enacted substantially in the same terms 
in the Acts of 1861.and 1915: and many statutes and ordi- 
nances have been passed in India which were similar in effect 
to the Regulation then under consideration. If their Lordships 
were to adopt the argumeat now pressed upon them, they 
would be casting doubt upon a long course of legislation and 
judicial decision which must be presumed to have been known 
to and in the view of the Imperial Parliament when the Act of 
1915 was passed. (See The Queen v. Burah 1). Reference may 
also be made to the recent case of Besant v. The Advocate- 
General of Madras 2 where a like argument was rejected” by 
the Board. This argument, therefore, cannot prevail. 


Turning now to Section 65, Sub-section (3), of the Act 
of 1915, that sub-section is as follows .— 

“The Governor-General in Legislative Oouncil has not power, without 
the previous spproval of the Secretary of State in Council, to make any law 
empowering any court, other tban a High (out, to sentence to the punishmeut of 
death any of His Majesty's subjects born in Europo, or the children of such sub. 
jects, or abolishing any High Court.” 

Upon this enactment it was argued that Ordiance No. IV, 
if it subjects any person whatever to be tried for his life by a 
Commission in lieu of the ordinary Cuurts of Law or Courts- 
Martial, is an infringement of the provision which prevents the 
Governor-Generel in Council from empowering any Court other 
than a High Court to sentence to death any of His Majesty's 
subjects born in Europe, and accordingly that the Ordinance is 
void not only as to persons falling within Sub-section (3) but 


altogether. The answer to this contention is to be found in 


Section 2 of the Government of India (Amendment) Act, 1916, 
which provides that there shall be inserted at the end of Section 
84 of the Act of 1915 the following words :— 


“A law made byany authority in British India and repugnant to any 


provision of this or any other Act of Parliament shall, to the extent of that 
repugnancy, but not otherwise, be void.’’ 








Nama Agama gagak sama aman 


1, (1878) L. R. 3. A. O. 889, 907 :5 I. 4.178, 2. (1919) L, R. 46 L A, 176, 191. 
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It appears to their Lordships that if the Ordinance in ques- 
tion in this case contravenes S. 65 (3) >f the Act of 1915, it 
may properly be described as “ repugnant” to that section so 
far as British-born subjects are concerned, and if so it is void 
to the extent of that repugnancy, but not otherwise. This 
argument, therefore, also fails. 

For the above reasons their Lordships will humbly advice 
His Majesty that this appeal fails and should be dismissed. 
There will be no order as to costs. 

Solicitors for appellants. Barrow, Rogers & Nevill. 
The Solicitor, India Office. 


PRIVY COUNCIL. 


PRESENT:—VISCOUNT CAVE, LORD MOULTON SIR JOHN 
EDGE AND Mr. AMEER ALI. 


Solicitor for Respondent : 
As Po D. 


Ramathai Vadivelu Mudaliar. ea Appellant 
D. 
Peria Manicka Mudaliar and others oe. Respondents. 


Court sale—Agroement by purchaser io convey property purchased—Agreement 
tf made after sale good—Code of Civil procedure (Act V of 1908) Sec. 66. 

The object of seotion 66 of the Code of Civil proeedura (Act V of 1908) was to 
put an end to purchases by one person in the name of another. 

An agreement subsequent to a purchase ig not affected by that section and is 
enforceable. Vexkatappa v. Jalayya ! approved. - 

Quacre whether a purchase coupled with an undertaking to convey to another 
at tha price of the purchase comes within the saction. 


Consolidated appeals from decrees of the High Court of 


Madras dated 10th April 1916, reversing the decrees of the 
Subordinate Judge of Chingleput. 

These were suits to enforcean agreement to convey land 
purchased by the defendant at an The facts 
are fully set out, in their Lordships judgment. The trial court 
dismissed the suits on facts alone and did not deal with the issue as 
to whether the suits were barred by section 66 of the Code of Civil 
Procedure. On appeal the High Court found that the auction 
purchaser was a real purchaser but that he had agreed to convey to 
the Plaintiffs such portions of the property for which they had already 
paid or had under such agreement to pay, which took the case out of 


the purview of that section, and granted plaintiffs decrees. 
— [Á —_M rrr a e a 


execution sale. 


+ nd February, 1920. 
1, (1919) 1.0. R., 42 Mad. 616 :87 M. L, J. 9¢, 
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Dube for the Appellant, The agreement, if proved, and even as 
found by the High Court, established that appellant was a benamidar 
and was governed by section 66 of the Code of Civil Procedure. That 
section requires: (1) A suit to be brought against a certified purchaser 
and (2) based upon the ground that the purchase was made on behalf 
of a person other than the certified purchaser. . The suits were there- 
fore not maintainable. 

Kishan Lal v. Garurudhwaja Prasad Singh. & others 1, Ganga 
Baksh v. Rudar Singh 2, Sur aj Narain & another v. Rata Lal & 
another 3, 

Kenworthy Brown for respondent. ‘The purchasers at the Court 
auction sale were real purchasers who had agreed to convey to the 
plaintiffs in these suits or their predecessors in title such portions of 
the property for which they had already paid or for which a balance 
remained to be paid under the agreement. The plaintiffs were benefi- 
cially interested in the purchase and-in no way affected by section 66. 


Gangasahai v. Kasri 4 

The original agreement had been ratified on two occasions 
subsequent to the sale: the agreements subsequent to the sale were 
unaffected by the section and were enforceable. 

Venkatappa v. Jalayya 5, Kumbalinga Pillai v. Arioputra padia- 
chi®, Dube replied. 

Their Lordship’s judgment was delivered (Feb. 20th 1920) 
by 

ViscOoUNT CaAvE:—These are consolidated appeals from 

two decrees of the High Court of Judicature at Madras revers- 


‘ing two decrees of the Subordinate Judge of Chingleput, 


and giving judgment in. both suits for the plaintiffs’ The 
following statement of the facts 15 founded upon the findings of 
the High Court, which, for reasons which will hereafter appear, 


their Lordships accept as correct. 

“One Sundarammal was the owner of certain andes in the 
village of Kovur and elsewhere in the -Chingleput dis- 
trict, subject to a first mortgage for Rs. 25,000 and 
interest and to a second mortgage for Rs. 9,500 and 
interest, and had incurred other debts., In the year 
1902 the second mortgagees brought a suit to enforce their 
mortgage, obtained a decree for ‘the sale of the mortgaged 





a gemah, 


4.) (4999) L Tu RATAN. 998. 2% (1900) T. É. R. 23 AML. 434. 
$. (917). R. 44 I.A. 211. 4. (1915) L. R. 42 I. A. 177, (182). 
6. (1919) I.L. R. 42 Mad. 616. 
6. (1895) I. L, R. 19 Mad. 486=ğ M. D. J. 200. 
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property, and themselves purchased it at the auction ata low 
price. Thereupon Sundarammal, in order to get this sale set 
aside under Section 310A of the Civil Procedure Code and to 
provide for her other debts, entered into an agreement with 
four persons named Murugappa, Kandasami, Munisami and 
Ponnambala, for the sale of the whole property to them at the 
price of Rs. 65,000, being a sum sufficient to pay off the mort- 
gage and other debts and to provide a small balance for the 
vendor. : These persons were friends of Sundarammal, and it 
was understood that they should dispose of the lands 
piecemeal and, after paying out of the proceeds of sale 
the mortgage and other debits of Sundarammal and any 
money due to themselves, should pay over to her any 
balance which might remain. The property was accordingly 
conveyed to the four persons above-named: (who will be 
referred to as “ the vendees”) on the 10th August, 1902; and 
on the 15th August, 1902, they paid into Court a sum of Rs. 
15,598, being a sum sufficient to satisfy the second mortgagees, 
and got the sale to those mortgagees set aside, On the 27th 
September, 1902, the vendees divided amongst themselves 
about sixty acres of the land, which were taken to represent iD 
value the amount which they had paid for redeeming the 
second mortgagees; and some time afterwards, as no sale could 
be made of the remaining lands in Kovur, the vendees made a 
similar division of those lands among themselves on the under- 
standing that each of them should be responsible for his share 
of the debts. On this division a part of the land was reserved 
for Sundarammal, apparently in satisfaction of her interest in 
the ultimate balance to arise on realisation. Murugappa died, 
and*his interest in the lands became vested in his widow 
and certain alienees from her. Meanwhile the first mort- 
gagees, who had not been parties to the arrangements above 
recited, became dissatisfied ; and in the year 1904 they took 
proceedings to enforce their mortgage, andon the 14th March, 
1904, obtained a decree for sale. The sale was fixed for the 3rd 
May, 1905 ; and it is obvious that the persons claiming under 
the deed of 1902 ran the risk, unless they made some arrange- 
ment, of losing the benefit of their purchase and of the monies 
which they had found to satisfy the second mortgagees. They 
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accordingly determined to bid for the property and for that pur- 
pose got together a sum of about Rs. 10,000, which they con- 
tributed in unequal shares. It was then ascertained that the 
appellant Vadivelu and two other persons named Vythilingam 
and Dharmakartha Kandasami were also proposing to bid, and 
it was in order to meet this difficulty that the agreement giving 
rise to these suits was entered into. The agreement was entered 
into orally between the three persons last named, that is to say, 
the appellant, Vythilingam and Dharmakartha Kandasami, and 
the four original vendees or their representatives, and was to 
the effect that the vendees should not bid for the property 
but should permit the above named three persons to buy, 
that if they bought the vendees should advance to them 
the above sum of about, Rs. 10,000 to assist them in pro- 
viding the deposit and completing the purchase, and that 
whichever of them became the purchaser of any property 
allotted on the first or second division to any of the original 
vendees (with an exception to be immediaiely mentioned) 
should convey such property to such vendee or his representa- 
tive, on payment by him of such proportion of the auction price 


as might be found to be due from him on an adjustment of 


accounts. An exception was made in the case of Ponnambala, 
oues of the four vendees, who was not anxious to get back the 


“property allotted to him on the second division ; and, so far as 


he was concerned, the arrangement applied only to the property 


_ passing under the first division, and it was understood that, as 


regards the properties allotted to him on the second division, 
the appellant should stand in his shoes. 


The auction accordingly took place, and the appellant was 
declared the purchaser of Lot 3, comprising about 115 acres of 
the Kovur lands, for Rs. 21,500, other lots being purchased by 
Vythilingam and Dharmakartha Kandasami. The vendees 
duly made the contribution of Rs. 10,000 which they had 
promised ; the balance required was raised from other sources, 
and sale certificates were issued to the . purchasers and posses- 
sion given to them. The lots purchased by Vythilingam and 
Dharmakartha Kandasami have been dealt with in accordance 
with the agreement, and need not be further referred to. 


In February or March, 1906, there was an adjustment of 
accounts between the appellant and the vendees or their assig- 
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nees in accordance with the arrangement above referred to. The 
decision of the questions which arose on the adjustment was 
entrusted to a panchayat ; and it appears from the evidence that 
the appellant and the other persons concerned signed a written 
undertaking to abide by the award of the panchayatdars. In 
the course of this adjustment a slight variation was made in the 
allotment which had been previously made of the lands; and this 
variation was accepted by all parties and embodied in the award 
which fixed the amount payable by each of the vendees on taking 
his conveyance. The appellant was then quite willing to deal 
with the allotted lands in the manner agreed before the auction 
sale and was a party both to the agreement to abide by the award 
of the panchayatdars and to the agreement to vary the 
allotments. 

: In the year 1907, the appellant having shown reluctance to 
carry out the arrangement, a suit (No. 6 of 1907) was brought 
against him by certain persons who were nominees of Munisami 
and Kandasami. This suit did not go to trial but was settled 
by a compromise, by which the appellant agreed to convey to the 
plaintiffs in that suit about fifty acres of the lands purchased 


by the appellant. At the time of this compromise the other per- ' 


sons representing the original vendees, that is to say, Ponnam- 
` bala and the persons claiming under Murugappa, insisted upon 
the appellant conveying to them also their respective shares in 
the property ; and the representative of the appellant, while 
pointing out thatan agreement to execute such a conveyance 
could not be included in the raginama in which the compromise 
then in question was to be embodied, undertook that the 
conveyance should afterwards be made. At the same time a 
variation was made in the original agreement so far as the 
representatives of Murugappa were concerned,. those persons 
undertaking to take over from the appellant certain further 
properties and to pay an additional Rs. 2,600 for them. 


Notwithstanding the above-mentioned transactions, the ap- 
pellant afterwards refused to convey to Ponnambala and to the 
representatives of Murugappa the properties to which they were 
entitled under the arrangement; and ultimately, viz., in the 
years 1912 and 1913, these suits were brought to enforce such 
a conveyance. The plaintiffs in one suit were the persons 
claiming under Murugappa, and the plaintiffs in the other suit 
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were Ponnambala and persons claiming under him, the appel- 
lant being the defendant in both suits. 

At the hearing of the suits two main points were raised by 
the appellant, viz., (1) that the appellant had not in fact entered 
into the agreement alleged or received the contribution of Rs. 
10,000 ; and (2) that. in any case the suits were barred by 
Section 66 of the Code of Civil Procedure. The Subordinate 
Judge, by whom the suits were tried, found the first issug in 
favour of the appellant, and accordingly it was unnecessary for 
him to deal with the second question. On, appeal, the High 
Court overruled this decision and held that the appellant had 
received the Rs. 10,000 and had agreed to convey the properties 
in manner alleged by the plaintiffs. The Court aiso held 
that Section 66 of the Civil Procedure Code was nota bar to 
the suits, and accordingly passed decrees in favour of the 
plaintiffs. Thereupon this appeal was brought. 

Upon the issue of fact their Lordships have no hesitation in 
accepting the decision of the High Court. The finding of that 
Court is percisely in accordance with and is practically based 


_ upon a statement made by the appellant himself in the suit No. 


6 of 1907 above referred to. The appellant in the course of the 
trial maintained that the statement which he had himself put - 
forward in 1907 was wholly untrue and was made for some 
indirect purpose; but the High Court declined to accept this 
explanation, which was not supported by the other facts in the 

case, and their Lordships entirely agree with this view. 
The alternative defence is based on Section 66 of the Code 

of Civil Procedure, which isin the following terms:— 
. “No Suit shall be maintained against any person claiming title under a pur- 
ohasa certified by the Court in such manner as may be prescribed on the *ground 


that the purchase was made on behalf of the plaintiff or on behalf of soma one 
through whom the plaintiff claims,” 


The question to be determined is whether the facts proved 
by the plaintiffs in these suits bring them within this section. 
This point was dealt with in the judgment of the High Court 
as follows: 

“On the first question, from the facts which we find to have been proved in 
his case, it is clear that Section 66 is not a bar to the plaintiffs’ olaim 
for specific performance of the contract. Their case is not that the 


first defendant or Vythilingam or Dharmakartha Kandasami were merely dbenami- 
dars, but that they were to be real purchasers; but thay agread to convey to the 
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_ Plaintifis in each of these suits or to theit predecessors in title such portions of the 
property for which (as we find) they had already paid or had to pay uuder that 
‘agreement the balance of the purchase money. That, .we think, is a suf§cient 
answer fo the plea under S. 66 of the Civil Procedure Code.’? 

It was argued by counsel for the appellant that the agree- 
ment relied upon by the plaintiffs, even as found by the High 
Court, amounted in substance to an agreement that the appel- 
‘lant should purchase as to certain parts of the property on be- 
hal of the respondents or of the persons whom they represent 
and he was able to point to certain expressions both in plaints 
and in the evidence of some of the plaintiffs’ witnesses which 
supported that view of the transaction. If the agreement en- 
tered into before the auction stood alone, there would be 
considerable force in this contention. The object, of S. 66 was 
to put an end to purchases by one person in the name of another 
ant the distinction between a purchasé on behalf of another, 
and a purchase coupled. with an undertaking to convey to 
another at the price of purchase, is somewhat narrow. But 
whatever doubt might be caused by the character of the 
original agreement is removed by the events which happened 
after the sale. It was decided in Venkatappa v. Jalayya 1 that 
an agreement subsequent to a purchase is not affected by the 
section, and there can be no question as to the correctness of 
the decision. In the present case agreements were entered in- 
to after the sale, namely, first at the time of the panchayat in 
1906, and secondly, on the occasion of the compromise of the 
suit of 1907, by which the appellant bound himself to carry 
out the original contract with the respondents, with certain 
variations which were then agreed to and. accepted by all par- 
ties. #These subsequent agreements are unaffected by the sec- 
tion and are accordingly enforceable against the appellant. 


For the above reasons their Lordships will humbly advise 
His Majesty that these consolidated SEPAK fail and should be 
dismissed with costs. 


Solicitors for Appellant :—Barrow Rogers and Nevill. 
_ Solicitors for ROT R :—T. L. Wilson & Co., 
A. P. a —_—— 
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PRIVY COUNCIL. 


, PRESENT :—LORD SHAW, LORD PHILLIMORE, SIR JOHN 
EDGE, MR. AMEER ALI, AND SIR LAWRENCE JENKINS. 


[On Appeal from the High Court at Allahabad.j 


Girdhar Dass ... Appellant* 
v. 
Raja Sri Krishna Datt Dube and others ... Respondents. 


Hindu Law—Mitakshora—Partition—requisttes of partition—" Division of 
interest ” —Separation or intention to separate—a question of fact—Land tenure in 
the Uniied Provinces— disqualified proprietors—Sanction of Court of Wards neces- 
sary—Act XIX of 1878; secs. 198, 194—Act VIII of 1879, sec. 24. 


In a Hindu joint family a disruption of the status of jointness may take place 
by agreement without division of the estate by metes and bounds. Even an un. 
ambiguous expression of an intention by one member of the joint family to sepa- 
rate and hold his share separately will suffice. But the question is one of fact 
and the onus is on the party alleging separation of interest or the intention to 
separate to affirmatively establish it. ° 

Appeal from a decree of the Allahabad High Court dated 
February 18, 1914 affirming a decree of the Subordinate Judge 
of Benares. 

The facts of the case sufficiently appear from their Lordships’ 
judgment, The trial Court dismissed the suit of the plaintiff-appellant, 
and an appeal to the High Court (Sir H. Richards, C. J. and 
Sir P. C. Banerji: J.) was dismissed, hence this appeal. 


De Gruyther K. Ca and Sir W. Garth, for appellant, submitted 
that a partition had taken place between Harihar Dutt and his brother 
Shankar Dutt. To effect a partition it is not necessary there should be 
a separation by metes and bounds: directly the members agree to hold 
their shares separately, it operates asa partition. Balkishen Das v. 
Ram Narain Sahu and others 1. 

It is not necessary the other members of the joint family should 
agree; without any agreement any member may indicate that “he will 
hold his share separately: that alone operates as a partition. 
Girja Bai v, Sadashiv Dhundiraj and others 2, 

The communication of an unequivocal desire to separate amounts 
to partition. Kawal Nain and others v, Prabhu Lal and others 3, 


The evidence here shows the two brothers had ceased to be joint. 
In the ekrarnama of 17th June 1889 Shankar Dutt reserves his right 


of recovery against Harihar : that was incompatible with the property 





——— 


* 14th and 17th Noy. 1919. 
1, (1908) L.R. 30 LA. 189, 144,148. 2 (1916) L R. 43 I.A. 151: 81 M.L7.-456. 
8 (1917) L. R.-44 I. A 16983 M.L. J. 49. 
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being joint. Paragraph 5 of the deed is a conveyance by Harihar to 
Shankar of the whole of his interest for a consideration previously 
arranged. ° 

(Lord Phillimore : You must say this deed was void, or you would 
have no interest at all: I suppose you use it as evidence of the state 
of the family.) j 

That isso. The whole of the provisions of the deed are contrac- 
tual: the brothers could not contract except on the basis of the 


sepa¢ation which we contend had occurred. If the property were joint 
Harihar could not deal with the succession. 


The deed of 1889 did not divest Harihar of title: it was altogether 
void. The deed required the sanction of the Court of Wards) Harihar 
Dutt and Shankar Dutt being disqualified proprietors) S. 205 B. of 
Act XIX of 1873 required the sanction of the Court of Wards to any 
disposition of the property by either of them. The High Court have 
Wrengly assumed that such sanction was given, It has never even 
been alleged that it was given: and we submit, first, that there is no 
presumption that it was given, second, that the burden of proving 
such sanction as a condition precedent to the validity of the deed lies 
on the persons claiming under it, and that such burden has not 
been discharged. 


Dunne K. C. and Parikh for respondents. The question whether 
there has indeed been a separation between these two isa question of 
fact. There is no question of any unequivocal expression of intention 
here: the only question is,was there an agreement to separate? That is 
a question of fact, to be decided by way of inference from facts, It is 
not enough to say that the documents are incompatible with the property 
being joint: it must be shown they were inconsistent with any such 
proposition. If there had been a separation of interest, the Court of 
Wards would have kept separation of accounts. The presumption is 
that the brothers remained joint: that presumption has not been 
rebutted. 

The property being joint, Harihar could not mortgage it except 
for necessity: it has been found that there was no necessity. 

If however it be held that the brothers were separate, the High 
Court have rightly held that the deed of 1889 was valid. By that deed 
Harihar transferred his interest to Shankar: he had nothing left to 
mortgage. As the High Court point out, it was never questioned in 
the trial Court that the Court of Wards sanctioned the arrangement 
and the question being one of fact it was not open to appellants to 
raise it for the first time in appeal. 
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Their Lordships’ judgment was delivered (January 20, 
1920) by 

*Mr.Ameer Ali:—The suit which has given rise to this appeal 
was brought in the Court of the Subordinate Judge of Benares 
on the 8th August 1910, to enforce a mortgage-bond for 
Rs. 50,000 executed by one Raja Harihar Dut Dube in favour 
of Bisambhar Das, the plaintiff's father, since deceased. By 
this bond, which bears date the 6th October, 1889, Harihar 
Dut purported to hypothecate a half share of a large property. 
commonly known as the Jaunpur Estate in the Jaunpur District, 
then in his possession, Harihar Dut died in 1892, and on his 
decease the property came into the possession of his younger 
brother, Raja Shankar Dut Dube. Shankar Dut died three 
years later. The minor defendant Kishen Dut was adopted 
after Raja Shankar Dut’s death by his widow under his 
authority. ; 

The Court of Wards have assumed charge of the estate 
during Kishen Dut’s minority. 

The Jaunpur Estate owes its origin to one Sheo Lal 
Dube who lived towards the end of the eighteenth and 
the beginning of the nineteenth century, and appears to 
have been a man of considerable business ability. For 
his services to the British Government he had received the . 
title of Raja, which has continued in his family as all its 
heads in succession seem to have enjoyed it. Harihar Dut 
and Shankar Dut were fourth in descent from Sheo Lal, 
and in 1879 they were the only persons interested in the 
Jaunpur Estate. Harihar Dut was admittedly a person of 
extravagant habits: he had, in the course of the few years 
during which he had been in possession of the property, 
contracted debts amounting to several lakhs of rupees. Shan- 
kar Dut was evidently more prudent and anxious to preserve 
intact the ancestral estate and dignity. In order to save the 
property from ruin in consequence of Harihar Dut’s extrava- 
gance, the two brothers jointly applied in October 1878, to 
the Court of Wards to assume charge of the estate and to 
discharge the debts with which it had. become encumbered. 
The application was acceded to, and the Court of Wards held 
the estate for ten years, during which all the debts were paid 
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off and the property was once more solvent. The law which 
vests in the Board of Revenue as the chief Revenue authority 
in the Province the powers of a Court of Wards defines ¢he 
class of proprietors disqualified to manage their property and 
of whose estates it may assume charge. Among these pro- 
prietors are included persons declared by the Local Govern- 
ment on their own application to be “ disqualified” (Act AIX 
of 1873, Land Revenue, N. W. P., sections 193 and 194). 
Harihar Dut and Shankar Dut came within this category. By 
a later Act (VIII of 1879, section 24), a further section (205 B) 
was inserted in Act XIX of 1873 which introduced the 
wholesome provision that :— 

“ Persons whose property is under the superintendence of the Court of Wards 


shall not be competent to oreate, without the sanction of ths Court, any obarge 


unon, or interest in, such property or any part thereof. 
e 


“ And no such property shall be liable to be taken in execution of a decree 
made in respect of any contract enteréd into by any such person while his 
property is under such superintendence. ”’ ` 

This provision of the law prevented Harihar Dut from en- 
cumbering tbe estate during the management of the Court of 
Wards. But Shankar Dut was, evidently and not without reason, 
apprehensive that his brother would resume his habits of extra- 
vagance on the release of the property by the Court of Wards. 
In order to prevent so far as possible his burdening the estate, 
Shakar Dut obtained from him an agreement by which among 
other conditions Harihar bound himself not to contract any debt 
without Shankar's consent. It was agreed that on a breach of 
this condition Harihar should forfeit his right to the possession 
and management of the estate which should devolve on 
Shankar. This document was executed on the 13th June, 1889 
but was not registered until January, 1890. Whilst the property 
was under the administration ‘of the Court of Wards, Harihar 
had borrowed Rs. 50,000 from Bisambhar Das on five promis- 
sory notes. The estate was released on the Ist October, 1889, 
and five days after, that is on the 6th October, he executed the 
mortgage-bond in suit, in substitution of the promissory notes. 


-. Bisambhar Das.appears to have brought an action on this 
bond in the lifetime of Shankar Dut, but it was withdrawn, 
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Owing, it is said, to some technical defect, with liberty to bring 
another suit. 

* The present action was instituted as already stated on the 
9th August, 1910. The plaintiff Girdhar Das (who is insane 
and sues by his committee or certificated guardian, his wife) 
and the defendants other than the Collector and Kishen Dut 
are the heirs and representatives of the original mortgagee, 
Bisambhar. The plaintiff's claim to bring to sale the half 
share of the Jaunpur Estate under the mortgage rests on three 
grounds:—Firstly, that it is an impartible estate, and that 
therefore Harihar Dut had absolute power of alienation over it; 
secondly, that even if it was not an impartible raj but a 
property subject to the ordinary rules of the Hindu Law, it had 
been partitioned between the two brothers, and that at the 
time of the mortgage, Harihar was holding possession of his 
share separately from Shankar; and thirdly, that even if there 
was no partition, the debt was incurred by Harihar Dut as the 
managing member for legal necessity and the benefit of the 
joint family. 

The Collector, representing the Court of Wards, joined 
issue with the plaintiff on all these points. He contended 
further that at the time of the mortgage Harihar had no right 
in the property, as he had under the agreement of the 13th 


- June, 1889, relinquished all his rights in the estate in favour of 


Shankar Dut, and that even if for any reason the agreement 
was not enforceable, Harihar Dut asa member of the joint 
family was incompetent under the Hindu Law to execute the 
mortgage in question. | 

It appears that in a suit instituted in 1893, against Raja 
Shankar Dut by one of Raja Harihar Dut’s creditors named 
Bithal Das, the validity of the agreement of the 13th June, 
1889, was put in issue, and the High Court in that case had 
decided that it was a valid agreement made for valuable con- 
sideration and binding on Harikar Dut and all persons deriving 
title from him. 

In the present case the Subordinate Judge, before whom 
it came for trial in the first instance, held that the Jaunpur 


” Estate in question was “not an impartible raj, but an ordinary 


estate of a joint Hindu family,” and as there was no proof of 


PART I. | _ THE MADRAS LAW JOURNAL REPORTS. 23 


any legal necessity, the mortgage deed on which the suit was 
brought was “invalid.” He referred to the decision of the 
High Court in Bithal Das’ case with regard to the effect of the 
agreement of the 13th June, 1889, but properly observed that 
the parties were not the same in the present action, and that 
the pronouncement made in that case could not therefore 
operate as res judicata. Upon the findings of fact at which he 
arriyed the Subordinate Judge dismissed the plaintiff's suit. 


The learned judges of the High Court of Allahabad on 
appeal, after disposing of the question whether the estate in suit 
was an impartible “raj” or not, proceeded to deal with the case 
on the basis of the agreement of the 13th June, 1889. They 
first expressed their agreement with the view of the first Court 
on the plaintiff's contention that the estate was impartible. 


They then went on to say as follows :— 
“ There is no evidence of partition save certain recitals in applications and 


other documents, including the agreements to which we have just now referred, to’ 


the effect that they were owners in equal shares. We do not think that it is 
necessary, having regard to the view we take of the case, to decide that there had 
been what amounted in law to a partition between the brothers. 

It is to be regretted that the learned judges did not 
express more decisively their opinion, on the contention, of 
partition, as it would have saved much discussion before this 
Board. In the result they held that the agreement was valid and 
binding, and accordingly affirmed the decree of the Subordi- 
nate Judge dismissing the suit. 

On appeal before this Board it is admited that the con- 
current finding of the two Courts in India on the question of 
impartibility is conclusive. The debate, therefore, has been con- 
fined to two points—-viz., whether, accepting that the estate 
was at one time a joint family property, the plaintiff has 
succeeded in establishing that at the time of the mortgage the 
brothers were separate ; and secondly, whether the agreement 
of the 13th Juie,1889, was invalid and inoperative as it was not 
entered into with the sanction of the Court of Wards. It is clear, 
however, that the latter question would require determination 
only if separation is established. 


The Dube family, it should be observed, are subject to the , 


Mitakshara law of the Benares School. Admittedly there has 
been no actual partition between the brothers; nor is it alleged, 
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much less proved that they enjoyed separately the- rents and 
profits of their respective shares. It is not suggested that they 
were separate in mess and worship. What is contended for is 
that by their acts they had agreed toa “division of interest,” 
which amounted in law to a separation. No doubt a disruption 
of the status of jointness may take place by agreement, without 
division of the estate by metes and bounds. Even an unam- 
biguous expression of an intention by one member of the joint 
family to separate and hold his. share separately will suffice. 
But the question is one of fact, and the onus is on the party 
alleging separation of interest or the intention to separate to 
affirmatively establish it. 


The plaintiff in support of his contention relies principally 
on two documents. One is a deed of compromise bearing date 
the 2nd January, 1875, entered into between Raja Laohmi 
Narain Dube on one side, and the two brothers (Harihar and 
Shankar) on the other. Lachmi Narain was a cousin of Harihar 
and Shankar, and was at the time the head of the Dube family. 
Shankar was then a minor and was represented on the com- 
promise by the Collector, the share of these two being appa- 
rently in 1875 in charge of the Court of Wards. The document 
recites that “a dispute relative to a partition of the riasat” 
meaning thereby the estate, “had been going on for a long time 
between the parties owing to which no benefit whatever had 
been derived but on the contrary losses sustained, and that 
therefore they were entering into compromise with the object 
of maintaining the riasat.” The parties then proceed to make 
the following declaration :— 

“ Tho riasat is a raj which was acquired by the ancestors of the'parties that 
we or our heirs will never express a wish to have the profits or anything ee parti- 
tioned, if we make a partition, it will not be entertained and this riasat will 
always continue joint and we, both the parties, namely, Raja Lachmi Narayan 
Dube, first party, and Raja Harihar Dut Dubey and Shankar Dut Dubey, tha second 
parties, have equal rights. The matters relating to gaddinashini, management of 
affairs, the expenses of the siasat and family, and possession of Lachmi Narayan 
Dubey will continue as hereafter in accordance with ancient custom. After the 
present gaddinash‘ni the parson who may be the eldest in age and qualified, will be 
the gaddinashini in future. Matters connected with the management of riasat will 
also be attended to by us, the second parties in concurrence with the others. The 


debts that are due up to this day by the parties will be paid from the whole of the 
riasat, and debts must on no account be contracted in futura without the consent of’ 


the parties.’ 
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The parties to this document certainly do not evince any P.C. 
desire or intention to separate or to divide their respeçtive Girdhar Das 
interestsin the joint estate; on the contrary, they insist on the v. 


ri Krish 
continued existence of the estate asthe joint property of the Da pare 


three executants. They call the estate a “raj.” and the head of ‘ity E 
the family for the time being“‘ the eldest in age and qualified” Ali, 
as the gaddinashin, but that in no way affects the status of the 


family as a joint Mitakshara family. 


Particular stress, however, is laid on the terms of a docu- 
ment executed by Shankar Dut on the 13th June, 1879, shortly 
after the Court of Wards had assumed charge of the Jaunpur 
Estate. It is called an Ikrarnama or agreement and isin the 
nature of a deed-poll. By this deed Shankar Dut binds himself 
and his heirs not to raise any objection to the sale or transfert 
by the Collector, or any other duly authorised officer of the 
Ccurt of Wards, of any zamindari laka “ appertaining to the 
estate” and belonging to him, for the purpose of liquidating the 
debts with which it was burdened. At the same time he 
reserves his right to compensation against his brother. It is 
urged that the declarations contained in this document show a 
pre-existing severance of interest between the two brothers. It 
becomes necessary, therefore, to refer shortly to the terms of 
the document. It begins with the statement that the “ execu- 
tant” had presented an application jointly with Harihar on the 
25th October, 1878, to the Collector, and the zamindari property 
belonging to him “ which is held jointly with Raja Harihar 
Dut Dube has been placed under the management of the Court 
of Wards.” lt then goes on to say :— 

“ Ag the debts are heavy . . . and as Raja Harihar Dat Dube, and I, the 
executant, are the proprietors of a moiety share each, and if any ¿laka belonging 
to the riasat is disposed of, then owing to the property being held in 
shares (jointly) there is no hope of getting a fair price owing to apprehensions 
of future objections being raised either by us, or our heirs, I, the exeoutant, 
do hereby agree and giva it in writing that if the Collector of the Distriot of Jaun- 
pur, the officer of the Court of Wards, or with the permission of the said officer, the 
Manager transfers by sale any zamindari zlake appertaining to the raisat belonging 
to me, tha executant, with the objeut of liquidating the debts and applies the pro- 
ceeds in liquidating the debts, then I, the executant, or my heirs and successors 
will raise no objections in future in respect of such tiansfer, and I, the executant, or 


my heirs and successors will make no objection (atter-the management of the Court 
of Wards has been removed) in reapacs of the transf:r aforesaid either against the 
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Court of Wards or the persons to whom the Court of Warda may transfer the property 
But it must be undarstool thyb this #erarasama (died of ag’eemenc) will in no way 
be dettimental tn any of my tights which I had against Raja Harihar Dut Dube 
before its exacution : because aftar the transfer of some of the ilakas, appertaining 
to the rinsaf only a larga portion of the rissa‘ will ba laft fraa from incumbranoe 
and then whatever claim I may have with reference to the imlak which may be 
in existence I will make it against the imlak which is left and against my partner.” 

This document was executed, as it clearly states, with the 
object of enabling the Collector or the Court of Wards to give ` 
good title to the transferees unhampered by the possibility of 
future litigation by any reversioner. It was the only mode by 
which a fair price could be assured. There is no statement that 
the properties were held separately or that the interests of the 
two brothers were separate or separately enjoyed; nor that any 
severance of interest was intended. On the contrary, it distinctly 
states that the estate was. held ‘jointly’ and that the swo 
brothers were entitled to itin equal shares. The reservation by 
Shankar Dut of his rights 1s a natural corollary to the right of 
every joint tenant to claim upon partition compensation from 
his co-parceners in the event of unequal division. Reference 
has also been made to the joint agreement executed by Harihar 
and Shankar on the 13th June, 1889.- Their Lordships have 
examined this document also with great care and given due 
weight to the considerations urged on behalf of the appellant, 
but they find no trace of any previous separation or intended 
separation. On the contrary, the whole policy of the agree- 
ment is to keep the estate undivided in the family. There is an 
evident and natural desire to raise the prestige of the estate by 
calling it a raj, and by styling the head-or karta of the family 
the gaddinashin. But, as already stated, there is no indication 
throughout the document that there was an intention to disrupt 
the status of the family. The Court of Wards assumed charge 
of the estate as a joint estate, and throughout its administration 
treated it on that footing (vide for example the sale notification 
of the 15th August, 1879). The village adminis‘ration papers 
(Wajib-ul-Arz) for 1886 contain statements to the same effect. 


Their Lordships do not think it necessary to refer to any 
of the documents executed by Harihar Dut or Shankar Dut 
after the date of the mortgage of the 6th October, 1889, as its 
validity and enforcibility against the estate must be determined 
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on the basis of the status of the family at the time it was exe- 
cuted and of the powers of Harihar Dut to bind the property. 
On a careful examination of the evidence their Lordships ‘have 
come to the conclusion that the plaintiff has utterly failed to 
establish the separation on which he rested his claim. Admit- 
tedly there is no proof of such legal necessity as would justify 
the creation of the mortgage in respect of the joint family 
property. In this view of the case their Lordships do not 
consider it necessary to enter upon a discussion of the validity 
of the agreement of the 18th June, 1889. 

A number of decisions by this Board were referred to on 
behalf of the appellant, but having regard to the facts of this 
case they require no examination. 

In their ‘Lordships’ judgment this appeal should be 
di$missed with costs, and they will humbly advise His Majesty 
accordingly. 

Solicitors for appellant: T. L. Wilson d& Co. 


Solicitor for Respondent: E, Dalgado. 
A. P. P. 


PRIVY COUNCIL 


' [PRESENT :—VIscoUNT CAVE, LORD MOULTON, SIR JOHN 
EDGE, AND MR. AMEER ALI.) 
[On Appeal from the Court of the Judicial Commissioner, 
Sind. | 


Firm of Ramchand Manjimal ... Appellants.” 
v. 
Firm* of Goverdhandas Vishindas Ratanchand 
and five other appeals. ... Respondents. 


Appeals to the Privy Counc 1— Final Order—Code of Civil Procedure, 1908 {Act 
V of 1908) S. 109 (a)—Order refusing to stay proceedings under S. 14 of the 
Indian Arbitration Act—Not final-does not dispose of rights of parties — Appeal to 
Privy Council does not lie. 

Respondents sued to recover damages under contracts which contained an 
arbitration olause. Appellants applied to the Court under S. 19 of the Indian 
Arbitration Act (Acr IX of 1869) to stay the proceedings with a view to tha 
issues being referred to arbitration under the clause, The Appellate Court refused 
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a stay but granted leave to appeal to His Majesty in Council ; they held that 
their order refusing a stay was a “ final order ” within the meaning of $, 109 
(a) of the Code of Civil Procedure 1908. 


“Held, that an order is final only if it finally disposes of the rights of the 
parties, that the order refusing a stay did not finally dispose of those tights, 
but left them to be determined by the Courts in the ordinary way, and that the 
appeals to the Board were therefore incompetent. 

Salaman v. Warner 1 and Boyson v. The Alirinchan Urban District Council 3, 
approved. 

Consolidated appeals from six orders of the Court of the 
Judicial Commissioner of Sind, dated April 16, 1918, reversing 
orders of the Additional Judicial Commissioner of Sind acting 
as District Judge. 

The plaintiffs-respondents opposed the defendants application to 
stay proceedings in these suits mainly on the ground that an umpire 
would have to be appointed under the arbitration clause, and that an 
umpire so appointed was not likely to be impartial. The first Court 
granted a stay, but on appeal the Judicial Commissioners Court 
(Pratt and Fawcett) after a remand for evidence, found that there 
was a strong probability that an umpire would have to be 
appointed and that such umpire would not be impartial: they there- 
fore held that it was a case where the Courts should retain their 
jurisdiction, reversed the trial Judges order, and directed that the 
suits should proceed in the usual way. An application was made for 
leave to appeal to His Majesty in Council. Respondents opposed this 
application on the ground that the order refusing a stay was nota 
final order, but the Judicial Commissioner's Court (Fawcett and Ray- 
mond) mainly on the authority of Secretary af State for India in 
Council v. British India Steam Navigation Co. 13 Cal. L. J. 90., held 
otherwise and gave leave to appeal. 

Upjohn K.C. and Kenworthy Brown for appellants. 

Sir John Simon K. C. and Raikes for respondents. ° 


Sir John Simon K. C. for respondents took the preliminary ob- 
jection that the appeal was incompetent, inasmuch as the order 
appealed from was not a final order within the meaning of S.109 (a) 
the Code of Civil procedure, (Act V. of 1908). 


Upjohn K. C. for appellants, submitted that this point was no 
longer open to respondents. They had raised it on the application 
for leave to appeal: it had been decided against them, and they had 
not appealed against the decision, 





7 Gee) 1 0. B 784 (0. A) 2. (1908) 1 K. B. 647 (C. A) 
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The Board held that the point as to the competency of the appeal 
was still open, 

Sir John Simon K. C., submitted that the orders under appeal 
merely decided what tribunal was to adjudicate upon the rights of the 
parties: they did not determine those rights at all, but merely left them 
to be determined by the Courts in the ordinary way instead of by arbi- 
tration. An order is final only if it finally disposes of the rights of the 
parties : Salaman v. Warner 1 Boyson v. The Altrincham Urban Dist- 
rict Council 2. 


Upjohn K. C. for appellants: The order is final within the 
meaning of S. 109 (a) of the Code of Civil Procedure. If the stay had 
been granted, it would have finally disposed of the suit. . The refusal 
of the stay finally deprived the defendants of the right which they 
claimed to refer the matters in dispute to arbitration. 


Their Lordships’ judgment was delivered (17th Feb. 20) by. 


@ 
VISCOUNT CAVE. These are suits for alleged breaches of 


certain contracts for the sale of cotton. Each contract contain- 
ed an arbitration clause, and the defendants in each suit applied 
under Section 19 of the Indian Arbitration Act of 1899 for a 
stay of proceedings with a view to the issues being referred to 
arbitration under the clause. The first Court granted a stay, but 
on appeal the Judicial Commissioner at Sind reversed the orders 
and refused a stay of proceedings. Applications were made to 
the Judical Commissioner for certificates under Section 109 (a), 
or in the alternative under Section 109 (c) of the Civil Proce- 
dure Code of 1708, with a view to an appeal to this Board. 
The learned Judges of the Judicial Commissioner’s Court took 
the view that the orders refusing a stay were final orders and, 
accordingly, granted a certificate under Section 110 to the effect 
that the value of the matter in dispute exceeded Rs. 16,000. 
Thereupon the appeals were brought to His Majesty in Council, 
and the objection is raised that the orders refusing a stay were 
in fact not final, and accordingly, that the appeals do not lie. 


Their Lordships have considered the matter, and are of 
opinion that the preliminary objection succeeds. The question, 
asto what is a final order was considered by the Court of 
Appeal in the case of Salaman v. Warner! and that decision was 
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followed by the same court in the case of Boyson v. The Alirin- 
cham Urban District Council -1. The effect of those and other 
judgments is that an order is final if it finally disposes of the 
rights of the parties. The order now under appeal do not 
finally dispose of those rights, but leave them to be determined 
by the courts in the ordinary way. 

In their Lordships’ view the orders were not final, and 
accordingly the appeals cannot proceed, and their Lordships 
will therefore humbly advise His Majesty that they should be 
dismissed with costs. 


Two of the appeals have already been withdrawn, as regards 


certain of the parties, and therefore the order will not apply 
to those. 
Solicitors for appellants: Wontner and Sons. 
© 


Solicitors for respondents: T. L. Wilson and Co. 

A.P. P. l 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
:—MR. JUSTICE SADASIVA AIYAR, AND MR. 
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Madras Estates Land Act Ss. 5 and 182—Deoree for rent Transfer to Civil Court 
for execution—Powers of executing Court—C.P. Code O. 34 R. 14—Transfer of 
Property Act S. 100—Charge for rent —Mode of enforcement. 


Where a deoree for arrears of rent is transferred to a Civil Court for execution, 
the power to execute the decree under the provisions of Chapter VI of the Madras 
Estates Land Act does not attach to the exectting Court, the power being peculiar 
to the Revenue Court, 


Per Sadgasiva Iyer J :—It is only when the relationship of landlord and 
tenant subsists, that the landlord can enforce the prior charge for rent conferred by 
B. 5 of the Madras Estates Land Act. Forbes v Maharaja Bahadur Singh? Relied on. 
S. 100 of the Transfer of Property Aot and consequently O 34 R. 14 of the Givil 
Procedure Code would apply to the enforcement of the statutory charge :for rent, at 
least in cases where it is payable in money. Suramma v. Suryanarayana Jagapati 
Rasu. 8. not followed. 


* S, A, No. 1854 of 1918. Dated 2nd February 1920. 
1, L.B.1903, 1 K. B. 547. 2 (1914) I. 1. R. 41 Oal. 926. 
8 (1918) I. D. R. 42 M. 114. 
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Second Appeal against the Decree of the Court of the 
Temporary Subordinate Judge of Rajahmundry in A. S. No .172 
of 1917, perferred against the Decree of the Court of *the 
District Munsif of Amalapur in O. S, No. 256 of 1916. 

K. Ramamurthi for P. Narayanamurthi, fcr Appellant. 

N. Rama Rao, for Respondents. 

The Court delivered the following 

Judgments :—Sadsiva Aiyar, J:—The plaintiff is the 
appellant. In paragraph 3 of the plaint; it is said that plaintiff 
was the proprietor of the village Guttinadevi. The contesting 
lst defendant says in paragraph 7 of the written statement that 
the plaintiff's right as the proprietor of this village had been 
sold in court auction ts Nyapathi Subba Row and therefore 
the plaintiff could not claim prior charge for any rent due to him 
as be does in the plaint. Though this question was not made 
the subject of any issue, it seems not to have been denied that 
the property had been sold away to Nyapathi Subba Row. But 
there seems to have been a question before the lower appellate 
court as to whether the purchase was prior to the bringing of 
the summary suit No. 219 of 1913 by the plaintiff in the 
revenue court against the 2nd defendant for rent or subse- 
quently to that suit. Whether it was prior or subequent to it, 
it has been held by the privy Council ina case in Forbes 
v Maharaja Bahadnr Singh,1 that if the remedy provided by 
law in favour of the landlord to claim prior charge for rent 
is sought to be enforced, he is entitled to do so only when 
the relationship of landlord and tenant exists at the time ‘‘the 
remedy provided by law is sought to be enforced.” 

As this suit is based, in my opinion, solely on the alleged 
existence of the prior statutory charge created by S. 5 of 
the Madras Estates Land Act in the landlord’s favour and of his 
right in consequence to bring the holding to sale to enforce 
that first charge as against all other claims, the suit has to be 
dismissed on the short ground that the charge (even if it 
existed before) ceased to exist when the plaintiff lust his estate. 

As, however, other questions of law were argued at some 


length I shall express my opinion on those questions. Before 
considering those questions, some of the facts have to be stated, 





1. (1914) I. L. R 41 O. 926, at. p. 939 2 (1918) I. L R. 42M. 114. 
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One Akula Ammanna was the ryot of the holding (for the rent 
due on which the plaintiff obtained his decree in the suit of 1913) 
till at least’ 1908. Ammanna sold it then to the 2nd defendant 
by means of a registered sale deed. The first defendant contends 
that that sale deed was a nominal transaction and that Akula 
Ammanna continued to be the tenant of the holding even afier 
1908. In execution of the money decree passed against Akula 


“ Ammanna in Small Cause suit No. 3 of 1910, the holding was 


attached as the property of Ammanna and was purchased by 
the Ist defendant. ist defendant. obtained possession of the 
property through court. Then the plaintiff, had his money 
decree transferred to the District Muasiff’s Court of Cocanada 
irom the revenue court and attached the holding. The Ist de- 
fendant on the strength of his purchase in court auction and 
possession thereunder put ina claim petition and on that 
strength the claim wasallowed and the attachment was raised. 
Hence the present suit was brought to declare the plaintiff’s 
right to have the property sold by virtue of his alleged prior 
charge for the money under the rent decree. The lower Courts 
dismissed the suit on the ground that under Order 84 rule 1%, . 
read with rule 15 the plaintiff can enforce his prior charge only 
by obtaining a decree for sale in a suit for sale brought on that 
charge. 

The appellint’s learned vakil Mr. Ramamurthi relied upon 
certain observations in Suramma v Suriyanarayana Jagapathi 
Razu, 1 for his contention that Order 34 rule 14 Civil Procedure 
Code does not apply at ail to the charge created by 9. 5 
of the Estates Land Act. Section 100 of the Transfer of 
Property Act Says: Where immoveable property of one person 
is by act of parties or operation of law made security for the 
payment of money to another and the transaction doés not 
amount to a mortgage, the latter person is said to have charge 
oñ the property. I am unable to understand why the 
charge created by statute for rent under the Madras 
Estates Land Act, at least in cases where rent is’ payable 
in money does no! fall under S.’ 100 of the Transfer of 
Property Act. Reliance is placed by the learned Judges in their, 
judgments in Suramma v. Suriyanarayana Jagapathi Raju, 1 
ọn certain decisions of the Calcutta High Court. I might 











‘J. (1918) I. L. R. 42 Mad 114, 
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at once state that those decisions were based -upon the constru- 
ction of the provisions of the Bengal Tenancy Act, especially 
S, 65 of that Act. But there are several differences between 
the provisions of that Act and those of the Madras Estates Land 
Act. S. 65 of the Bengal Tenancy Act as stated by their 
Lordships of the Privy Council in Forbes v. Maharaj Bahadur 
Singh lis not a “ happily worded” section). I shall deal shortly 
with these Calcutta decisions. In Fotick Chunder Dey Sircar v. 


Foley, 2 there was no question of enforcing any prior charge. . 


The landlord got a money decree for rent and he attached 
other properties of the Judgment-debtor, that is, the pro- 
perties other than the holding on which the rent had become 
due. The only question there was whether though he ob- 
tained a money decree merely he ought to be deemed as 
haying also obtained a mortgage-decree for the sale of the 
holding and whether he should first bring to sale the holding 
should not be allowed to proceed against the other pro- 
perties of his tenant in execution of the mere money decree 
for rent. The Court held that section 68 of Act IV of 1882 
had no application and the landlord could execute his money 
decree by attaching and bringing to sale other properties. Hav- 
ing decided the direct point involved, the learned Judges pro- 
ceeded thus: “ This we think is a sufficient and complete 
answer to Dr. Banerjee’s argument. But we are not prepar- 
ed to admit that, the “ charge ” referred to in Section 65 of the 
Bengal Tenancy Act, 1885, is such a charge as is defined by 
section 100 of the Transfer of Property Act,” Where the 
difference lies, the learned Judges do not point out. On this 
vague obiter dictum I do not think it is possible to hold that 
order 34 Rule 14 is not applicable where the charge for rent is 
sought to be enforced. The next case referred to is S. M. Moha- 
rance Dasya v. Harendra Lal Roy, I do not find any reference 
made to Fotick Chunder Dey Sircar v. Foley? in the Judg- 
ment in this case but it seems to have been referred to only 
in the Judgment of the Subordinate Judge who first decided 
the case. The only relevant observation in S. M. Maharanee 
Dasya v. Harendra Lal Roy § is that there is no strict analogy 
between a charge for rent and a mortgage charge because 


1. (1914) I. L. R. 41 Oal. 996.” 29. (1887) P n R. 15 Cal, 492, (P.O) 
3. (1896) i Oal. W.N, 4 
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money due for rent is both as personal debt anda first charge 
on the land in respect of which it is due and the landlord can 
enforce his decree either by selling the land in some cases or by 
selling other properties. I cannot say that this case has any 
bearing on the question whether when a Civil Court is asked in 
execution to enforce the charge order 34 Rule 14 is applicable. 
As regards Tarini Prosad Roy v. Narayan Kumari Debi }, 
this also is a decision on the point whether the landlord can 
pursue his personal remedy against the tenant withcut ‘first 
having the holding sold. In the case in Royguddz Sheik v. 
Kali Nath Mookerjee 2, the question was whether when a 
regular mortgage deed or a regular bond creating a charge is 
taken for the arrears of rent, the charge under the Bengal 
Tenancy Act still existed. Mookerjee, J., says :—‘‘ The present 
suit is in no sense a suit to enforce the original rent charge. 14 is 
in substance, as it is in form, a suit to enforce the rights of the 
plaintiff under the instalment bond by which in lieu of the 
original liability, a new liability was substituted. Besides if 
the plaintiff had sued to enforce the rent charge, his claim 
would be barred by limitation.” That ground was sufficient for 
the disposal of the case and it was not necessary to consider at 
all the nature of the charge referred to in section 65 of the 
Bengal Tenancy Act. But as an obiter dictum again the learned 
Judge remarks that as decided in Fotick Chunder Dey Sircar 
v. Foley8 “the charge referred to in section 64 of the Bengal 
Tenancy Act is not sucha charge as that defined by section 
100 of the Transfer of Property Act, and does not require to be 
enforced in the same manner.” 
| shall lastly refer to the case in Gopenath Mahapatra v, 
Kashinath Beg 4, also referred to in Suramma v. Suryanarayana 
Jagapathi Raju®, That case was decided not only under 
section 65 of the Bengal Tenancy Act but also under 
section 167 of that Act under which the purchaser in 
execution of a rent decree has got the right to apply to the 
Collector to annul all prior encumbrances. But the question 
relating to the necessity of bringing a suit as prescribed 
under Order 34 Rule 14 was not decided in that case nor was 
it necessary to decide it. 


1, (1620) 1. D. R 17 Cal. 301. 2. (1906) I. L. R. 83 Oal. 985. 
3. (1887) I. L. R. 15 Cal 492. 4. (1909) 9 Cal L. J. 284. 
5. (1918) I. L. R. 42 Mad. 114. 
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Phillips, J. however mentions in his Judgment in Suramma 
Suryanarayana Jagapathirau 1 two other considerations as to 
why section 100 of the Transfer of Property Act cannot inélude 
a charge for rent under section 5 of the Estates Land Act. 
He says “It may also be noted that where rent is payable in 
kind the charge for arrears of rent cannot come within the 
definition of section 100 which refers only to payment 
of money and it would be mst anomalous that a charge 
created by statute should be acharge within the meaning 
of section 100 in some cases and not so in others.” 
With greatest respect I do not see why if a particular 
charge falls within the words of section 160 it should 
not be a charge under that section because another kind of 
charge created by the same statute does not fall within the 
segtion. Further even rent payable in kind becomes really 
payable in money whenever the rent is sued for and a decree 
in the alternative for the value of the rent payable in kind is 
asked for and granted. So far therefore as the Judgments in 
Suramma v. Suryanarayana Jagapathi Raju 1 beld that section 
100 of Act IV of 1882 and consequently Order 34 rule 14 
C. P. C. would not apply to the enforcement of a charge for 
rent even payable in money I respectfully differ from them. 
_ But it was argued that under section 132 of the Madras 
Estates Land Act where the property is sold for arrears of rent 
due on it the purchaser takes it free of all encumbrances except 
those created before the Act came into force, reading Ec. 132 
with section 125 of the Madras Estates Land Act. ‘That is I 
take it, the main ground of the Judgments in Suramma v. 
Suryanarayana Jagapathi Rjau 1 and I agree with the Judg- 
ments in that respect provided of course the sale was one 
conducted in execution of its decree as expressly restricted 
by the provisions of S.132. But in this case the decree had 
been transferred to the Cocanada District Munsif’s Court and 
that Court has under S$. 42 C. P. C. power to execute it only 
in the same manner as it cannot exercise the powers conferred 
by the revenue Court by S. 132 of the Madras Estates Land 
Act. (Inthe Calcutta cases there is nothing to show that 





1 (1915) I. L. R. 42 Mad 114. 
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executions and sales in execution in question were held in any 
other Court than a revenue Court). 
ein the result the second appeal fails ae is dismissed with 
costs. 
Spencer, J:—The suit land belonged to one Akula Amman- 
na who sold his hoiding by a private sale to 2nd defendant. 
The first defendant. purchased’ the property at an 
auction held in execution of a Small Cause decree in S. C. 3 of 
1910 obtained by a 3rd party against Akula Ammanna. 
The plaintiff brought a suit (Rent suit No. 219 of 1913) in 
a Revenue Court asa landholder to recover arrears of rent 
from 2nd defendant and obtained a personal decree for pay- 
ment of Rs. 137-8-6 with interest. 
When in execution of this decree he attached the holding 
the Ist defendant preferred aclaim under Order 21 rule. 58 
C. P. C. and it was allowed. 


The plaintiff now sues to establish his right to recover by 
sale of the land the amount of rent decreed to him relying not 
on the weakness of Ist defendant’s title as auction purchaser 
but on the strength of his own title based on S. 5 of the Madras 
Estates Land Act, which provides that the rent due upon ryoti 
land shall be a first charge upon the holding. 

The plaintiffs decree for rent was transferred to a Civil 
Court (Viz, the Court of the District Munsif of Cocanada) for 
execution and it is there that the plaintiff sought to enforce his 
statutory charge and was defeated. 


Now under the Madras Estates Land Act itiis in exercise 
of the right to a charge conferred by S. 5 that the land 
holder can bring the ryot’s holdings to sale under S. 111. This 
he can do either summarily by an application to the Collector 
or under S. 132 when he has obtained a decree for arrears of 
rent and executes it in a Revenue Court. But if a money decree 
passed by a Revenue Court is transferred to a Civil Court under 
S. 201 for execution, the power to execute it under the provi- 
sions of Chapter VI does not go with it to the executing Court, 
as those powers are peculiar to Collectors as may be seen from 
Part B of the Sehedule to the Act, serial No. 18 and 
from the words of S. 132 which runs thus :-—The provi- 
sions of this chapter shall be applicable as far as may be, to 
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the execution by a revenue Court of any decree for arrears of 
rent.” 

If a decree for rent is transferred to a Civil Courte for 
execution the provisions of the Civil Procedure Code at once 
become applicable to the execution proceedings, and the Court 
executing the decree passed by another Court transferred to 
it for execution has no authority to go behind the decree and 
enforce a charge which is not:declared in the decree to be 
executed; nor can the Civil Court assume powers which by law 
have been definitely conferred on Revenue Courts only. This 
in my opinion is the short answer to the plaintiff's present 
claim. 

I think that this suit was rightly dismissed by the Courts 
below and that the Second Appeal should now be dismissed 
with costs. 

A. V. V. 





l PRIVY COUNCIL . 
[PRESENT :—LORD BUCKMASTER, LORD DUNEDIN, SIR 
JOHN EDGE, AND Mk. AMEER ALI.) 
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Mortgages-Prior and subssequent-Agreement between Morigagees for equal rights 
and share of raqlisation-how far admissible in evidence if not registered-Indian 
Registration Act 1877 (Act III of 1877) secs 17 and 49. 

An agreement batween first and second mortgagees to share equally monies 
realised is, although not registered, admissible in evidence to prove suoh 
agreement. 

Semble that in a suit relating to the regulation of rights against the mortgaged 
property the agreement could not be used in evidence unless registered. 

Appeal from the decree of the High Court of Madras dated 
28th November 1917, which reversed the decree of the 
Temporary Subordinate Judge of Ramnad at Madura. 

` The essential facts of the case are clearly set out in their Lord- 
ship’s judgment. The subordinate Judge held that the agreement in 
question was legally invalid for want `of registration, and dismissed 
the suit. On appeal the High Court (Sir John Wallis, C. J., and 
Sadaiva Aiyar, J.) held that the non-registration of the agreement did 
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not affect the claim of the plaintiffs, and remanded the suit, Mr. 
Justice Sadasiva Aiyer observed as follows :— 


"Granting that under Section 49 (c) Exhibit A cannot be received 
as evidence of any transaction affecting immoveable property, it may 
be received as evidence of any other transaction which does not affect 
such property but only aftects the defendants personally as imposing 
a personal liability on them. In the Eull Bench decision in Pulake- 
veeltl Muthalakulangara Kunhu Moidin v Thiruthipallt Madhava Me- 
nont it was held that a document wihch purports to be a mortgage but 
which being unregistered cannot affect immoveable property was ad- 
missible in evidence of the personal covenant to pay contained in it. 
I think (though I was notat first clear about it) that this decision 
covers the present case and that though, so faras the security over 
the immoveable preperty is concerned, the plaintiffs cannot rely upon 
the plaint document Exhibit A to prove that the defendants prior right 
of security over the immoveable property is affected thereby, thete is 
nothing to prevent them from using it as evidence of the co-ordinate 
transaction, namely, the personal covenant to divide the realisations 
equally, when and as realised. The mortgagors are not affected at all 
by the equal division of moneys realised by either of the parties to 
Exhibit A and such division cannot be taken advantage of by the 
mortgagors nor can it be held to prejudice them in any suit brought by 
them for redemption of either mortgage or brought against them for 
sale under any of the mortgages. Even as regards the amounts due 
under the promissory note to the defendants, the debtors will not be 
bound to pay again, because the plaintiffs and the defendants divide 
the realised amount between themselves. In the Full Bench case in 
Potht Naicken v Naganna Naicker? which was a case of a deed affect- 
ing both immoveables and moveables, the reason why without regis- 
tration the deed was held not to affect even the moveables was because 
the parties did not intend to affect by division the joint character of 
the moveables without affecting at the same time the joint character of 
the immoveables also. Butin the present case, it cannot be held, 
looking at the terms of Exhibit A, that the equal division of moneys 
realised under the promissory note or either sets of mortgage docu- 
ments, was not intended by the parties to be made unless also the 
security over the immoveable properties was simultaneously affected. 
In fact, sucha division could not affect it soasto bind the mort- 
gagors without notice to them even if the document was registered 
and the very informal character of the document as a “Varthamanam” 


1 (1909.) LL. R., 32 Mad. 410:19 M. L J. 594, 2 (1916) 30 M, L, J. 62. 
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which is executed between friends and not intended to be stamped or 
registered negatives the idea. I would therefore reverse the judgment 
of the lower Court and remand the suit for disposal according todaw. 

Hence this appeal. 

Dube for appellants submitted that the agreement was compul- 
sorily registrable under S. 17 of the Registration Act as it affected 
interest in imoveable property, andthat under S. 49 it could not be 
admitted in evidence as it was not registered. 

(Lord Buckmaster: the question was whether the arrangement to 
pool their claims was admissible in evidence.) 

Sir Erle Richards, K. C. and Kenworthy Brown for the respon- 
dents were not called upon. 


Their Lordship’s judgment was delivered (26th April 1920) 
by. 

LORD BUCKMASTER.—Their Lordships think it unnecessary 
to tgouble Counsel for the respondents in this case, 

The appellants,are the first mortgagees of certain property. 
The respondents hold a second mortgage upon the same estates, 
It is unnecessary to determine the circumstances under which 
those mortgages arose, or the history of the title of the mort- 
gagor. It is sufficient to say that on the 14th March, 1907, an 
agreement was entered into between the first mortgagees and 
the second mortgagees which has given rise to the present dis- 
pute. The effect of that agreement was to put the first and the 
second in¢umbrances on a relative position of equality with 
regard to the security. The appellants having realised part 
of the estate, the respondents instituted the proceedings out of 
which this appeal has arisen for the purpose of obtaining their 
share of the proceeds to which they claimed to be entitled by 
virtue of the agreement. The answer that was raised was, first, 
that the agreement required registration, and not having 
been registered could not be given in evidence ; and, secondly, 
that in any circumstances no consideration had even been given 
by which the agreement could be supported. With regard to 
the question of consideration it is sufficient to say that the 
learned Judge before whom the case was first heard found that 
there was consideration from the fact that contemporaneously 
with the execution of this agreement there had been an arrange- 
ment made by which the defendants had profited by loans that 
the plaintiffs had made to the extent of Rs. 42,000 and the 
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question was not further raised inthe High Court. The point 
therefore is not open to the appellants ; but if it were, their 
Lofdships think there was abundant evidence to support the 
conclusion of the Subordinate Judge. 


The real question, therefore, which now arises is whether 
or no the agreement of the 14th March, 1907, required to 
be registered for the purpose of enabling it to be given in 
evidence upon these proceedings. That depends entirely dipon 
the consideration of clause 3 of the agreement. Clause 3 of the 
agreement, after referring to the total amount of rupees that is 
owing to both the mortgagees and stating that interest is due 

o the first and second mortgagees under the documents, provides 

that their rights shall be arranged in the following way, that 
“both parties should, as regards rights, stand in the same 
position without claiming prior or subsequent rights, and divide 
and appropriate in equal halves, as per terms mentioned herein, 
whatever amount may be realised, on the date of realisation’. 
The clause is open to two interpretations. It may be that the 
provision that the rights, both prior and subsequent, should 
stand on the footing of equality, is explained and limited by 
the following words, which state that the amounts of realis- 
ation shall be divided and appropriated in equal halves, or it 
inay mean that two separate and distinct results are effected by 
the clause : first, that the rights should stand on a footing of 
equality ; and, secondly, that the proceeds should be equally 
divided. Whichever interpretation is taken there is no objection 
to the lack of registration ir such proceedings as those out 
of which this appeal has arisen, for, if the whole effect of the 
agreement is to provide merely that the realised money is to 
be divided in equal shares, then there is nothing in this 
agreement which requires to be registered, and if, on the other 
hand, there are two distinct provisions, the one relating to 
rights of property and the otner with regard to the division of 
the realisation moneys then, as these proceedings relate merely 
to the question of the realised money, it need not be registered 
for the purpose of being given in evidence in this suit, although 
if may be that it would require to be registered: for the purpose 
of being given in evidence in a suit relating to the regulation 
of the rights against the estate itself. 
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For these reasons their Lordships think that the judgment: P. © 
of the High Court was quite right, and they will humbly advise Vyravan 
His Majesty that this appeal should be dismissed with costs —— 

pot Subramania 

Solicitor for appellants : H. S. L. Polak. Ohetti. 

Solicitor for respondents : Douglas Grant., 

A. P. P. 
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Presentation to Registrar by unauthorised person in first tnstancé—-Does not prevent P. O. 
subsequent good presenialion—Egecution of power of attorney before Registrar nol Bharat Indu 
always necessary—Indian Registration Act, 1877 (Act ITI of 1877) Ss. 32, 33, and 61. am 
It is the duty of the Courts in India not to allow the imperative provisions of Sieh ad 


the Registration Act to be defeated when it is proved that an agent who presents a Hamid Ali 
document for registration haa not been duly authorised in the manner prescribed Khan. 
in the Act tc present it. 


When a person is ill and unable to attend at the proper Registration office to 
present a document for registration, execution in the presence of the Registrar is 
not necessary ; all tha Registrar has to dois to satisfy himself that the doeument 
has been voluntarily executed. 


Where a document was presented for registration by an unauthorised person 
who stated that the executant was 111 and deposited the fee forthe Registrar to 
visit the executant or issue a commission for his examination to ascertain if the 
document had been voluntarily executed, and where the Registrar visited the 
executant at his house who admitted execution and requested that after registration 
the document be given to his attorney, 

Held: that the executant was the person who desired the document to be 
registered and was the real presenter. 


. Jambu Parshad ¥. Muhammad Aftab Ali Khan (42 I. A. 22) distinguished. 

; Appeal from the decree of the Allahabad High Court 
dated 5th March 1915, which reversed the decree of the Subor- 
dinate Judge of Bareilly. 

The facts of the case are sufficiently set out in their Lordship's 
judgment. There were two points for decision, namely, (1) whether 
the mortgage upon which the plaintiff relied was duly registered as 

* (90th April, 1920.) 
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required by law, and (2) whether the mortgage in question was a sham 
transaction. The Subordinate Judge held that the mortgage was 
duly,registered, but dismissed the suit on the ground that it was a 
bogus and paper transaction. Onappeal the High Court (W. Tud- 
ball and M. Rafique J. J.) held that the mortgage in suit was genuine 
and for consideration and granted the usual mortgage decree. 

Hence this appeal. ; 

De Gruyther, K. C. (with him Dube) for appellants. 

The mortgage in suit wasnot registered according to law. It 
was presented for registration by Daud Ali; his power of attorney 
authorised him to present documents, but this power was inoperative 
as it had not been presented for registration in accordance with law, 
and all the acts of the Registrar and the entire proceedings in respect 
of that document were without jurisdiction. 


(Lord Buckmaster—If Wilayat Ali had said “ I present 
this document for registration and admit execution ” you would have 
had no case.) 

The document had already been presented to the Registrar who 
had acted on it. 


(Lord Buckmaster—Presentation, which is a formal matter, does 
not require formal words to effect it. Execution was admitted, and 
he said “ give the document to Daud Ali when registered”, that means 
presenting for registration). 

If the document is handed over by an unauthorised person the 
Presentation is bad. 

(Lord Buckmaster—Presentation is a question of fact requiring 
no formality. The servant really wrongly handed over the document 
to the Registrar, he should merely have told him to go to the house.) 

The Registrar took the presentation by the servant as good. It 


cannot be inferred that Wilayat Ali presented it a second time 
formally. 

Dunne, K.C. (with him Kenworthy Brown) for first Respondent 
was heard only on the question of fact, namely, as to whether the 
mortgage was a genuine one or not. 

De Gruyther K.C., replied. 

Theie Lordships’ judgment was delivered (14th May, 1920) 
by 

LORD PHILLIMORE. The suit which gave occasion to the 
present appeal was brought by the plaintiff, now the first 
respondent, as assignee of a mortgage executed on the 30th. 
August, 1895, by one Wilayat Ali Khan in favour of one Nazir 
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Ali for Rs. 5,000 and interest. The assignment was made by 
deed of sale dated 24th January; 1900; and-the suit was brought 
to recover the sum due upon the mortgage; or to obtai the 
sale of the morteseee property. i ! 


There were several defendants : but those with whom their 
Lordships are concerned are the present appellants, heirs of one 
Babu Durga Prasad who had lent money to Wilayat Ali Khan 
upoh mortgage of other properties, and had brought them to 
sale, and as the proceeds were insufficient to realise the sum due 
upon his mortgage, had obtained afurther personal decree for 
the balance, and had thereunder attached the properties which 
were subject to the mortgage to the plaintiffs in this suit, 
Ultimately these attached properties appear to. have been 
brought to sale and then Durga Prasad or his heirs became the 
auction purchasers. The title of these heirs is therefore subse- 
quent to that of the plaintiff and their defence rests upon their 
ability to displace the mortgage upon which the plaintiff 
relies, idi 


Two objections are taken on their behalf to the plaintiff's 
title. One is that the mortgage upon which the plaintiff relies 
was never duly registered. On this point both the Subordinate 
Judge and the High Court'at Allahabad decided. in favour of 
the plaintiff. The other point is that the mortgage in question 


was a sham transaction under which no money passed, execu- 


ted by Wilayat Ali Khan to a nominal mortgagee in order that 
it might form a protection for that “part of his estate against 
his other numerous creditors. Upon this point the learned 
Subordinate Judge decided ‘in favour of the defendants and 
dismissed the suit ; but upon appeal the High Court thought 
otherwise and made a decree in favour of the plaintiff in the 
usual terms of a decree ina mortgage suit. Hence the present 


appeal. 


Their Lordships will deal with the point as to registration 
first. By the Transfer of Property Act, even 99, where the 
principal to be secured exceeds Rs. 100,a “ mortgage can be 
effected only by a registered instrumenti.” The Indian Registra- 
tion Act, then in force, Act HI of 1877 is the Act governing the 


P.O. 


ma 


Bharat Indu 
v. 
Hakim 
Mohammad 


Hamid Ali 
Khan. 


pa 


Lord 
Phillimore. 


P. C. 
Bharat Indu 
Dp. 
Hakim 
Mohammad 
Hamid Ali 
Khan, 
Lord 
Phillimore. 


44 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXIX 


registration in this case, By section 32, except in certain cases 
not material to the present enquiry:— 


“e Every document to be registered under this Act, whether such registration 
ba compulsory or optional, shall be presented atthe proper registration office by 
some person executing or clajming under the same or in the case ofa copy of a 
decrees or order, sisiming under the deoree or order, or by the representative of 
assign of such person, or by the agent of such person, representative or assign 


duly authorised by power of attorney executed and authenticated in manner herein 
after mentioned.” 


Now the mortgage in question was not presented by “the 
mortgagee or the mortgagor, but by one Daud Ali described as 
general attorney of Wilayat Ali Khan, under a general power of 
attorney, dated the Ist and registered ou the 4th November, 
1885. If therefore the registration isto be good it must be 
because Daud Alt was the agent of Wilayat Alt Khan, and was 
“ duly authorised by power of attorney executed and authenti- 
cated in manner hereinafter mentioned.” Their Lordships 
have therefore to enquire whether the power of attorney is 
sufficient within the meaning of this provision. 

By Section 33 :— 

'* For the purposes of 8. 82, the powers of attorney next hereinafter mentioned 


shall alone be recognised (that is to gay) :— 


*“* (a) If the Principal at the time of executing the power of attorney resides 
in any part of British India in which this Aet is for the time being in foroa, a 
power of attorney executed before and autheptioated by the Registrar or Sub. 
Registrar within whose distriot or sub-district the principal resides . . .’ 
" Providell that the following persona shall not be required to attend any Registra. 
tion Office or Court for fhe purpose of executing any such power of attorney as is 


mentioned in clauses (a) and (b) of this section:— 


‘“ Parsons who by reason of bodily infirmity are unable without rigk or serious 
inconvenience go to attend. 4 


“In every such case the Registrar or Sub-Ragistrar or Magistrate (as the vass 
may be), if satisfied that the power of attorney has been voluntarily executed by 
the parson purporting to be the principal, may attest the same without requiring: 
his personal attendance at the offica or Court aforesaid. 


“To oblain evidence as to the voluntary nature of the exeoution, the Registrar 
or Sub-Registrar or Magistrate may either himself go to the house of the pergon 
purporting to ba the principal. . . or issue a Gommission for his examination.” 


Nowithe power of attorney, under which Daud Ali pur- 
ported to act, was certainly executed by Wilayat Ali Khan and 
is sufficiently large in its terms toauthorise Daud Ali to procure 
the registration of the mortgage in question. But it appears 
from the endorsement made by the sub-registrar and must be 
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taken to be the fact that it was brought to him on the 4th No- 
vember, 1885, “for registration and authentication by one 
Wazir Beg, a servant of Wilayat Ali Khan, who said thaf the 
executant was ill and that he (the servant) was going to deposit 
the commission fee and asked that the power of attorney might 
be registered on the spot.” The sub-registrar could not legally 
do this, and accordingly on the 6th he personally went to the 
dwelling place of Wilayat Ali Khan, who he was satisfied was 
ill and unable without risk or serious inconvenience to attend 
at the registration office. He read out the contents of the 
power of attorney to Wilayat Ali Khan, who thereupon 
admitted the execution and completion of the power and 
asked that after registration the document might be given 
to Daud Ali. Thereupon the sub-registrar registered it. On 
thege facts it is contended on behalf of the appellants that the 
power of attorney was not duly registered and therefore that 
Daud Ali had not the requisite authority to present the mort- 
gage for registration, and that the mortgage has not been duly 
registered and is invalid. 

The provisions of the Registration Act are very carefully 
designed to prevent forgeries and the procurement of conve- 
yances or mortgages by fraud or undue influence, and though 
it may seem somewhat technical to insist upon exact compli- 
ance with the provisions of the Act, it is necessary so to do. 
Their Lordships have already given their sanction to the neces- 
sity of strict compliance with these forms in the case which was 
referred to at the Bar, Jambu Parshad v. Muhammad Aftab Ali 
Khan 1. In that case there were two mortgages presented at the 
registration office by two agents on behalf of the mortgagee, 
neither*of whom held any authenticated power of attorney. 
Thereupon the registrar in pursuance of his duty under S. 
34 enquired of the mortgagors who were there present at the 
same time whether they admitted the execution of the deeds, 
and they said that they did. Whereupon the registrar registered 
them. The presentation on behalf of the mortgagee being in- 
effective by reason of the defect in the powers of attorney, an 
attempt was made to support it on the theory that the mortga- 
gors who attended and admitted the execution and received the 
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mortgage money might be assumed to have presented the mort- 
gages. But the High Court at Allahabad and their Lordships 


. on “appeal held otherwise. Their Lordships observed that 


it was obvious that the mortgagors had attended to admit that 
they had executed the deeds and not to present them for registr- 
ation and that they did not present them for registration. Their 
Lordships said that the mortgagors could not be treated as pres 
senting them for registration ; they were no doubt assenting to 
the registration but that would not be sufhcient to give the 
registrar jurisdiction. They observed that one object of the Act 
was to make it difficult for persons to commit frauds by means 
of registration under the Act and that it is the duty of the 
Courts in India not to allow the imperative provisions of the 
Act to be defeated when it is proved that an agent who presents 
a document for registration has not been duly authorised in, the 
manner described in the Act to present it. 

Their Lordships who are sitting on the present appeal have 
therefore to examine the evidence as to registration under the 
guidance of the decision just quoted. 

Now it is said that the only presentation of the power of 
attorney was the presentation by the servant Wazir Beg, who 
had insufficient authority and that the sub-registrar accepted 
this presentation, and thereupon proceeded with the other steps 
required by the Act which follow on the presentation, and that 
the presentation was bad and that nothing that followed upon 
it could make it good. The Courts in India did not take this 
view and their Lordships think that they acted rightly. It was 
probably an irregularity on the part of the sub-registrar to 
accept the document as presented by Wazir Beg, and to enter, 
as he ultimately did, the registration as made onthe 4th 
November instead of the 6th. But if all that had happened had 
been that Wazir Beg bhad come as a messenger with the docu- 
ment in his hand from his master, and requested the attendance 
of the sub- registrar at his master’s house because his master 
was ill, and if the sub-registrar instead of letting Wazir Beg 
carry the document back, had carried it himself, and on reach- 
ing Wilayat Ali Khan’s house had said to him “ Do you present 
this document ? If so, do you admit its execution ?” no objec- 
tion could have been taken. Now it appears from the endorse- 
ment that the sub-registrar when he reached the house, read the 
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power of attorney through to Wilayat Ali Khan, who admitted 
the execution and completion of the instrument. The Sub-re- 
gistrar went there because Wilayat Ali Khan desired it to be re- 
gistered and he knew from the message by the servant and 
Wilayat Ali Khan knew that he knew that Wilayat Ali Khan 
desired it to be registered and that he had been sent for and had 
come for the purpose of completing the registration. 


The case is not like the one already quoted, because in the 


present case it is the person who desired to present and purport- 
ed to present who took the further step and admitted the 


' execution. 


It is to be further observed that under section 61, the docu- 
ment after registration is to be returned to the person who pre- 
sented the same for registration or to such person as he shall 
nominate. If Wazir Beg had been the person present- 
ing, the document should have been returned to him, but 
the sub-registrar records that Wilayat Ali Khan asked 
that after registration the document might be given to Daud 
All—that is he treated himself as the person who presented the 
document and who therefore had the power of saying to whom 
the document should be returned after registration. 

The proper conclusion from these facts was that drawn in 
the Courts below. The presentation by Wazir Beg was in- 
operative but not injurious to the validity of any subsequent 
presentation. It remains that Wilayat Ali Khan was the real 
presenter, and was so treated by the sub-registrar. 


A further point was taken that Section 33 requires that the 
document shall be executed before as well as authenticated by 
the sub-registrar, and that this power of attorney certainly was 
not executed in his presence. Butall this is covered by the 
proviso already quoted, under which, if the person is ill, what 
the sub-registrar is to do isto satisfy himself that the power of 
attorney has been voluntarily executed, for which purpose he 
may go to the sick man’s house and examine him. This is what 
the sub-registrar did. 

Upon the whole their Lordships are of opinion that this 
objection to the registration fails and that the appellants cannot 


succeed upon this ground. 
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There remains the question of substance upon which the 
Courts disagreed. It was urged on behalf of the appellants 
that¢he mortgage put in suit was a paper transaction ; and that 
no money was really lent by Nazir Ali to Wilayat Ali Khan. 
The grounds for this contention are shortly as follows. That 
there is no documentary evidence outside the statement in the 
deed that any money‘passed upon the execution of the mort- 
gage ; that Daud Ali who deposed to the fact that it did pass, 
says that a receipt was executed, and that this receipt is “not 
produced ; that there is again no documentary evidsnce except 
the sale deed that Hamid Ali Khan, the plaintiff, paid anything 
upon the transfer when it was executed ; that he was not called 
as a witness and produced no accounts; that he was the ne- 
phew of Wilayat Ali Khan ; and that Wilayat Ali Khan, who 
died two years before the suit was instituted, was very heavily 
in debt, and might desire by this paper transaction to acquire a 
shield to protect his property from other creditors ; that no in- 
terest appears to have been paid upon the mortgage ; that it was 
put in suit very late ; and that it is very doubtful whether Nazir 
Ali who was a servant or Nazir in a native State and had a very 
small salary, could have had Rs. 5,000 to lend. 

To this it was replied that it might well be that Nazir Ali, 
though his salary was small, acquired money in other ways ; 
that there was nothing in the non-payment of interest by the. 
mortgagor, as he seems to have taken the same course with re- 
gard to other mortgages ; that there was no delay in asserting the 
claim, the proper time to do so being when the auction purchasers 
claimed the property ; that the case which the appellants were 
now making was not their original case, which was that either 
Wilayat Ali Khan had never executed the deed, and thatit was 
a forgery, or that Daud Ali had registered it after he had been 
dismissed and his power of attorney had been withdrawn ; that 
in fact the case had been rather launched as one of fraud upon 
Wilayat Ali Khan than of fraud by Wilayat Ali Khan ; that 
there was no reason for disbelieving the oral testimony ; agd 
lastly, that whereas Wilayat Ali Khan had effected considerable 
mortgages and failed to pay interest upon them, it was a mistake 
to suppose that he was insolvent, or had not.in fact a consider- 
able balance of assets, so that he would not be very likely to 
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encumber his estates by a fictitious mortgage for the purpose of 
a protection which he did not need. 

This last point led to the High Court remitting the cdse to 
the Court of the Subordinate Judge witha view to having it 
ascertained what Wilayat Ali Khan’s real means at the time 
were, and the result was that the Subordinate Judge found that 
there was a very handsome balance of assets over liabilities, 
After this further finding, the High Court reversed the decision 
of the Subordinate Judge and held that the mortgage was a real 
transaction. 

It has been urged before their Lordships that the matter 
largely turns upon the credibility or otherwise of the plaintiff’s 
witnesses, Daud Ali and Nazir Hussain, who swore that the 
money passed, and that it is not right that the finding of the 
Subordinate Judge that these witnesses were to be disbelieved 
should be set aside by the High Court which did not see the 
witnesses ;.and in support of this contention reference was 
made to the decision of the Board in Bombay Cotton Manu- 
facturing Company Limited v. Motilal Shivlal 1. Their Lord- 
ships have no intention of entrenching upon the salutary prin- 
ciple laid down in that case. But in the present case the High 
Court had an important’ piece of knowledge which was not in 
the possession of the Subordinate Judge who tried the case. He 
proceeded upon the view, which was to a certain extent true, 
that Wilayat Ali Khan was “ considerably involved,” but he did 
not know that however this might be, there was still an ample 
surplus of assets ; and this important-fact, of which the High 
Court was in possession, but of which the Subordinate Judge 
was not aware, might well warrant a different conclusion from 
that which was arrived at in the Court of first instance. 

Upon the whole, though the case is not free from difficulty, 
their Lordships are of opinion that the High Court was right, 
that the transaction was not fictitious and that the decree made 
in the High Court should stand. Their Lordships will therefore 
humbly advise His Majesty that this appeal should be dismissed 
with costs. 


Solicitors for appellants : Barrow, Rogers and Nevill. 
Solicitor for respondent No.1: Douglas Grant. 
~ A. P.P. 
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Ambalavana Pandara Sannidhi Avergal -.. Appellant™ 
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Meenakshi Sundareswaral Devastanam of ... Respondents. 


Madura and others. 


Religious endowment—General and particular trusts—Claims by general trustee 
of property subject to particular trust—Not necessarily good—Position : of an ido, 
considerea—A averse Possession —Limitation. 

The property of an endowment may consist partly or wholly in the right to 
enjoy the revenues of property in the possession of persons who have the right and 
the duty to manage such property, collect the income and hand it over when collect- 
ed to be used in the proper manner for the purposes of the endowment. Such 
persons may even have certain rights of apportionment of the revenue so handed 
over by them among the several purposes of the endowment. All this is compatible 
with there being a general trustee of the whole endowment including the revenues 
when so collected and handed over. Butin such s case the general trustee is not 
entitled to the possession of the properties out of which that ‘portion of tha 
revenue came. His rights did not commence until after fhe oollection of the 
revenues by and under the management of those who held possession. 

An idol may have not merely a general trustee but also other subordinate 
representatives having the right to manage certain special portions of his property, 
and pay over tha income so collected to the endowment, and even tosome degree 
control its use. Such rights are not inconsistent with the existence of a general 
trustee, but they are fatal to his claim to possession of the properties from which 
those revenues were derived. 

When it is necessary to consider limitation, the possession of such subordinate 
representatives will be held to ba adverse to that of the general trustee 


Appeal from a decree of the High Court of Madras dated 
10th November 1914 affirming the decree of the District Judge 
of Madura. 


The suit was brought by the plaintiff (appellant) claiming ‘to be 
hukdar or trustee of a religious and charitable endowment for the 
performance of certain ceremonies in a Temple at Madura against the 
Manager of the Temple andthe members of the Temple Committee 
for possession of four villages. The trial Court dismissed the suit on the 
ground that plaintiff had failed to prove that he was trustee of the en- 
dowment, and also that the suit was barred by limitation. On appeal 
the High Court (Wallis O. C. J. and Seshagiri Aiyar J.) [See 28 Mad. 
L. J. 217] agreed with the finding that the suit was barred, but differed 











* 17, 19 and 20th February 1920. 
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in opinion as to whether plaintiff had established his claim to be trustee 
of the endowment. The material part of the judgment of the Chief 
Justice is as follows:— A 


* * * 


‘The Judgment of the District Judge fails altogether in my opin- 
ion to recognise the strength of the Plaintiffs case upon facts which 
are either admitted or proved beyond reasonable doubt * * * * It is not 
disputed that the donors of endowments such as this for temple purposes 
were in the habit of appointing separate Trustees, or that many such 
endowments in different temples in Southern India were entrusted to 
the predecessors of the Plaintiff Pandara Sannidhi and were managed 
by him through thh agency of tambirans, as his ascetic followers are 
called, who resided in mutts belonging to him in the neighbourhood of 
the temples in question. He has been compared in one of the cases 
toa Bishop, but his position more resembles that of an abbot of 
a Monastary with dependent Priories or mutts in different parts of 
India, many of them in charge of a single ascetic or tambiran.” 

“Down to the present time a tambiran appointed by the 
Plaintiff and residing at the Mutt performs the duties of Vicharanai 
or Manager of the kattalai as regards the ceremonial observances, and 
it is not disputed that his office is vested in the Plaintiff and discharged 
on his behalf by one of the tambirans, There is no reason for doubt- 
ing that his possession of this office goes back far beyoud the introduc- 
tion of the Companys Government either to the time of the founder or 
of his grandson who built the Mutt, and the fact that in the accounts 
at the beginning of the last century, H series, ‘the word’ Vicharanai 
is used in connection with the management of the property of the 
endowment as well as the ceremonies, suggests that both were in the 
hands of the tambiran as agent of the Pandara Sannidhi. All that 
is in question in the present suit is his right to possession of the four 
suit villages which admittedly originally formed part of the endowment 
and were attached under the Muhammadan Government and retained 
under attachment under the Company's rule, His case is that they 
were in his possession when first attached and that whilst under at- 
tachment they were held on his behalf and there are strong grounds 
for thinking this was the case down to 1849, when the company 
handed them over to the temple authorites’ 

“Exhibit N series is an interesting series of public documents 
showing the change of policy as tothe connection of Government 
with temples. In 1842 they gave up the management and appointed 
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a Manager for the Madura Temple in the exercise of the powers given 
them by Regulation VII of 1817. In 1849 they décided also to give 
up possession of the Devastanam villages including the suit villages 
which they had retained under attachment since 1801. If I am right 
in the conclusion I have come to, the Plaintiff through his agent was 
then entitled to possession. * * It is significance that it was 
not suggested on this occasion that the villages were being handed 
over to the Temple Manager because the Temple itself and not the 
Pandara Sannidhi was the Hukdar, which is now the case fore the 
Defendants. The Pandara Sannidhi did not contest as he might have 
done, the handing over these villages to the Temple Manager in 1849, 
nor did he apparently claim to have them registered in his name at the 
Inam Commission in 1863, and they were registered in the name of 
the Temple Manager. In conclusion I may mention that the position 
of the Plaintiff as Hukdar was recognised by the temple authorities in 
the litigation of the seventies. The opposite theory in my opinion 
fails to account for the connection of the Plaintiff with the endow- 
ment and appears to proceed on grounds which are highly 
speculative. Whatever the reasons which induced the Pandara San- 
nidhi to acquiesce in the suit villages being handed over to the Mana- 
ger of the temple in 1849, there is no doubt that they have since been 
in possession of the Manager of the temple when there was one and 
when there was not in the possession and management of the local 
Temple Committee under Act XX of 1863, who for some periods ma“ 
naged the affairs of the temple, themselves, instead of appointing a 
Manager as they are required to do under the Act. Their possession 
equally with that of the Manager when there was one, was clearly on 
behalf of the temple, and also as it seems to me on the facts already 
stated, clearly adverse to the Plaintiff. It is no doubt true that the 
Plaintiff has all along been in possession of the office of Hukdar of 
the Kattalai so far as the ceremonial observances are concerned and 
also in possession of the other villages and lands belonging to the end- 
owment through accounts for their proceeds, but he has been out of 
possession of the suit villages, which have been in the management of 
the temple claiming adversely to him, though the revenues of these 
villages have also been applied for the purposes of the endowment. It 
has been contended for the Plaintiff that a limited right of possession 
and management of part of the endowment of a religious office could not 
be acquired by prescription. Admittedly, there is no direct authority for 
this proposition, which was also raised before me in another appeal 
from Madura (Appeal No. 31 of 1909) where, however, it was unneces- 
sary to decide the point. I can not see why a limited right of manage- 
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ment of an endowment should not be prescribed for as well as any 
other limited right, and I agree with my learned brother that the 
decision of their Lordships of the Judicial Committee, in Balvant Rao 
Bishwant Chantra Chor, v. Purun Mal Chaube, 1 which was not 
cited in the argument, is an authority thatit may, The Plaintiff in 
that case in their Lordships’ opinion was suing only for his own 
right to manage or in some way to control the management of the 
endowment, and it was held that such a right might become barred, 
In the present case, I think the limited right of management claimed 
by the Plaintiff in this suit has been barred by adverse possession for 
nearly 60 years before suit, and that on this ground the appeal fails 
and must be dismissed with costs. 

De Gruyther, K. C., Kenwothy Brown, and Palat for appellant. 

. Dunne K. C. and Dube for respondents. 

De Gruyther K, C. : Plaintiff and his prodecessors have held the 
positjon of general trustee of the endowment, which included not only 
such villages as were in their possession, but alsothe villages claimed, 
whose revenues form part of the endowment, which must, as a matter 
of law, be his and which he was entitled to possession. ‘The people 
who manage the villages and collect the revenues are local agents 
acting for him and cannot set up an adverse title; their possession 
has been his in law, and the rights of the Pandara, Sannidhi as here- 
ditary trustee have never been lost under any law. 


Dunne : Defendants and their predecessors have been in adverse 
possession for a Known period of nearly sixty years, they have been 
appointed by Government, and government who had previous posses- 
sion handed over the villages to the hen manager of the Temple at 
Madura, and no opposition was made by appellant’s predecessors at the 
time the villages were so handed over. 

Moreover the plaintiff has failed to establish his title to the 
trusteeship of the Thanappa Mudali Kattalai, and even if he held such 
office respondents had rights of possession and management with 
which he could not interfere. 

De Gruther K. C., replied. 

Their Lordships’ Judgment was delivered(April 27, 1920)by 

LorD MOULTON. This is a suit brought by the Pandara San- 
nidhi of an important Mutt situated in Tanjore to recover posses- 
sion of four villages situated in the Madura District. He alleges 
that he is hukdar or trustee of the Thanappa Mudali Kaitalai, 
which isan endowment for the performance of certain ceremonies 


1. (1883) L. R. 10 I. A. 90, 
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P. O. in a Temple at Madura, and that these villages form partof that 
Ambalayana ERdowment, and that, therefore, as such trustee he is entitled to 
anie theis possession. The defendants are the manager of the Temple 
Avergal and the members of the Temple Committee appointed by the 


Meengkshi Government under Act XX of 1863. They deny that the plain- 
Sunda re- tiff is trustee of the endowment, or that he has any right either 


swaral 
oa to the management or to the possession of the properties in 
0 ura. 
kaa question, and they further allege that if he had at any time 
ee such right his claim is barred by limitation. 


In the Court of First Instance the Subordinate Judge decid- 
ed in favour of the defendants on the ground that the plaintiff 
had failed to prove that he was trustee of the endowment and 
also on the ground of the statute of Limitations. On appeal to the 
High Court, both Judges agreed with his finding that the plain- 
tiff’s suit was barred by limitation, but they differed in opiton 
as to whether the plaintiff had proved his claim to be trustee 
of the endowment. In the result, therefore, the plaintiff’s suit 
was dismissed in both Courts, and from these decisions the 
present appeal is brought. 


The history of the villages in suit has been examined in 
great detail in the proceedings in the Courts below, and certain 
points in that history may be taken to have been established. 
The documents relating to the creation, of the Kattalai appear 
to be lost, but it is agreed that the founder was Thanappa 
Mudali, who was Prime Minister to the Ruler of Trichinopoly 
between the years 1704 and 1735. Itis not clear at what date 
or how these villages became connected with the endowment, 
but it must have been atan early date because very shortly 
after the foundation of this Kattalai the Muhammedan Govern- 
ment attached these villages, and retained possession of them 
until about 1790, when the Madras Government assumed pos- 
session of the Madura District. Ultimately, in 1801, the 
villages came into the possession of the East India Company, 
and remained in their possession until 1849, when the 
general manager of the Temple at,Madura (who had been 
appointed by the Company in 1842 in exercise of the powers 
given them under Regulation VII of 1817) was placed by the 
Company in possession of the villages. 
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The income derived from the villages in suit has been ap- 
plied in various ways during this period. During the time that they 
remained under attachment by the Muhammedan Government 
it would seem that a portion of the income was applied to the 
uses of the endowment, and the remainder was appropriated by 
that Government. There is no evidence as to what happened 
between 1790 and 1801, From 1801 to 1849, while the villages in 
quesfion were in the possession of the East India Company, the 
revenue from them was applied in whole or in part by the Com- 
pany to the uses of the endowment. In the earlier years it appears 
tohave been handed over as a whole, but from the year 1817 the 
Government followed the practice of settling each year a budget 
showing the amount necessary for the expenses of the Kattalai 
for that year, paying over only so much of the income as was 
suffcient to satisfy that budget, and retaining the remainder. 
Since 1849, the villages have been in the hands of the predeces- 
sors of the defendants, and the whole of the revenue has been 
used for the purposes of the endowment (including the expenses 
of the Temple) according to the directions of the temple mana- 
ger and the Temple Committee. 


Throughout the whole of the history of these villages from 
the date of the Muhammedan attachment to the present time, 
there is one fact that is clear from the evidence, i. e., that these 
villages have never been in the possession of the plaintiff or his 
predecessors. Other villages form part of the property of the 
endowment, and these have been in the possession of the plaintiff 
and his predecessors throughout. These latter Villages appear 
not to have been attached by the Muhammedan Government, 
but to have been leftin the possession of the predecessors of 
the platntiff on behalf of the endowment, But in all the records 
relating to possession the contrast between those that relate to 
the villages in suit and those that relate to these other villages 
is marked. The latter are entered as being in the possession of 
persons representing the predecessors of the plaintiff. This is 
never the case with regard to the villages in suit. 

The argument in favour of the plaintiff’s claim is therefore 
in reality an argument which is not founded on evidence relat- 
ing to the past history of the villages, but is of a legal nature, 
It avers that he and his predecessors have held the position of 
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general trustee of the endowment, and that as such the villages 
in suit whose revenues form part of that endowment must, as 
a matter of law, be his and he must therefore be entitled to 
possession. The people who manage the villages and collect 
the revenues are, he contends, acting for him, and cannot set up 
an adverse title, so that their possession has been, in the eye of 
the law, his own. In their Lordships’ opinion, there is a fallacy 
in this reasoning. The property of an endowment may consist 
partly or wholly in the right to enjoy the revenues of property 
which is in the possession of persons who have the right and the 
duty to manage the property, collect the revenue and hand it 
over when collected to be used in the proper manner for the 
purposes of the endowment, Such persons may even have certain 
rights of apportionment of the revenue so handed over by them 
among the several purposes of the endowment. All this is oom- 
patible with there being a general trustee of the whole endow- 
ment including the revenues when so collected and handed 
over. Butin sucha case the general trustee would not be 
entitled to the possession of the properties out of which this 
portion of the revenue comes. His rights do not commence 
until after the collection of the revenues by and under the man- 
agement of those who hold possession. It must be remembered 
that after all the general trustee is only a representative of the 
Idol who is a juridical personage, and who is the true owner, 
and there is nothing legally incongruous in that personage 
having other subordinate representatives who have the right to 
manage certain special portions of his property, and pay over 
the income so collected to the endowment, and even to some 
degree to control its use. Such rights would, as has been said, 
not be inconsistent with the existence of a genera! trustee, but 
they would be fatal to his claim to possession of the properties 
from which these revenues are derived. Possession would be in 
the hands of those entitled to manage these special properties 
and their possession would be adverse to his. 


Their Lordships therefore do not consider it necessary to 
decide whether the claims of the plaintiff to be Aukdar or 
general trustee of the endowment are or are not well founded. 
The history of these villages from the year when they came 
into the possession of the Company, and even from a far 
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anterior date, indicates that their relationship to the endow- 
ment was such as has been just described. The posses- 
sion was always in some other person than the predecessor 
of the plaintiff or any person appointed by him, or, indeed any 
Other person claiming title from the foundation of the endow- 
ment. The sole interest of the endowment in them has been an 
interestin the revenues collected from them by such other 
persons who were in possession of and managed the villages 
themselves. Their Lordships would be very unwilling to value 
lightly the testimony of a long course of dealing with the posses- 
sion of these villages such as the history of this case has dis- 
closed, which, as already stated, indicates that the relationship 
of the villages to the general endowment has throughout been 
of this nature. But they consider that it is not necessary to base 
they decision on the testimony of the earlier history. It suffices 
to consider the events that have happened from 1849 onwards, 


In the year 1849 the Government, which was undoubtedly 
then in possession of the villages in suit, handed them over to 
the manager of the Temple of Madura (the appointment of 
whom was in their hands), and there is no doubt that from that 
time they have been in the possession of such manager and the 
Temple Committee which ig also‘ appointed by Government. 
The Pandara Sannidhi made no opposition to their being so 
handed over. From that time forward it is beyond question 
that the plaintiff has been out of possession of these villages. If 
he has any right to claim possession in his suit he undoubtedly 
had the same right in 1849, and therefore, as at the date of the 
suit he had been out of possession of these villages for nearly 
sixty years, his claim is barred by the Statute of Limitations, 
and this appeal fails. 

Originally a claim for some alternative relief was included 
in this action, but no case has been made out for it. 


Their Lordships will therefore humbly advise His Majesty 
that this appeal should stand dismissed, and that the appellant 
should pay the costs, 

Solicitor for appellant :—Douglas Grant. 
Solicitors for respondents :—T. L. Wilson é Co. 
A. P. P. 
Sig | 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SADASIVA AIYAR, AND MR. 
JUSTICE SPENCER. 
The Municipal Council of Conjeevaram ... Appellant in both. 
represented by the Chairman at Conjee- ...(Defendant in both) 
varam. 2. 
T. V. Kumara Venkatachariar. Respondent in both (Plaintiff in 
both). 

Madras District Municipalities Act (IV of 1884) Ss. 147 and 269—Amending 
Acts 111 of 1897 and Y of 1909—Contract for supply of water under the old section 
147-—Hacessive user of water for domestic purposes after the amending Act—Ltability 
to tam. 

Under S. 147 of the Madras Distriot Municipalities Act (as amended) the 
chairman has power to restrict the quantity of water to be supplied for domestic 
purposes, All water taken for domestic purposes in excess of the limit allowed, is 
liable to be paid for, even though the person using such water had entered into a 
contract under the old S. 147 (1) (before amendment) or under the new S. 147 (1) 
or (2) or both. Payments due in respect of the excessive use of water for domestic 
purposes can be recovered under &. 269 of the Act a6 a tax. 


Second Appeals against the decrees of the Court of the 
Temporary Subordinate Judge of Chingleput in Appeal Suits 
Nos. 80 and 81 of 1918 preferred against the decrees of the 
Court of the District Munsif of Conjeevaram in Original Suit 
Nos. 874 of 1916 and 287 of 1916. respectively. 

L. A. Govindaraghava Iyer for Appellant. 

T. V. Muthukrishna Iyer and M. E. Narasimhachari tor 
Respondent. ; 

The Court delivered the following : 

Sudgments :—Sadasiva Aiyar, J.—S. 147 of the 
District Municipalities Act (both in its old form and in its new 
form) does contemplate in clause (1) some arrangement for 
“ supplying water ” to “the owner or occupier of a building ” 
for some purpose or purposes. That “ arrangement ” whether 
it made the house-owner liable to pay any dues or not is men- 
tioned in S. 269 as a“ contract” under S. 147. Under 
the new S. 147 (2) there : might bea. contract for supply for 
non-domestic purposes separately and that contract also must 
be included in the term “ contract made in accordance with 
S, 147 ” in S. 269. 

Under the old S. 147 (1) that “ Ponies ” might relate to 


* S. A. Nos, 2007-& 2009:0f 1918. 201 — 1990. 
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supply of water for both domestic and non-domestic purposes 
and would result in the house-owner’s liability to pay some dues 
to the Municipality, only if he used water under the confract 
for non-domestic purposes, “‘ terms’ as to such payment hav- 
ing to be inserted in such a contract. 


Under the new S. 147 clause (1) the “ contract ” related 
only to supply for domestic purposes and therefore the 
neweclause (2) was added in 1909 to S. 147 by which a sepa- 
rate contract is contemplated for supply for non-domestic 
purposes. , 


Neither clause (1) nor clause (2) of the new S. 147 makes 
any reference to “ terms ” and “conditions ” being inserted in 
the arrangements for supply for domestic or non-domestic 
purposes. The old S. 147 (1) however which contemplated a 
single contract for water supplied for both purposes (but under 
which payment can be demanded only for water supplied for 
non-domestic purposes and cannot be demanded at all for water 
supplied for domestic purposes) expressly refers to “terms” and 
“conditions ” the terms evidently including terms as to the 
amount which is demanded for the water supplied for non- 
domestic purposes. As regards the right to claim dues (1) for 
supply in excess over the limit allowed for domestic purposes or 
(2) for supply for non-domestic purposes, a distinct clause (3) 
was added to S. 147 in 1909 by which that right was given 
statutorily to the Municipal Council who can prescribe the 
rates for ascertaining such dues and it provides that “ payment 
shall be made” by the persons using such water. I do not 
think that under the new 9. 147, any agreement is necessary to 
make ¢he user of excess water for domestic or the user of water 
for non-domestic purposes liable, whether such user had 
already entered into a contract under the old S. 147 (1) for 
supply of water for domestic uses or non-domestic uses or both 
or whether he had entered into a contract or contracts under 
the new S. 147, clauses (1) and (2) or both. 


S. 269 empowers the Council to recover as if they 
are taxes (by distraint &c., under S, 103) “ payments due 
to the Municipal Council under the provisions of the Act” or 
“under any contract made in accordance with Ss. 147, 
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209 and 218,”. (This, of course, excludes moneys due 
under any contract made in accordance with the powers 
given under other sections (like S. 144). Further, 
moneys due under “ contracts ” entered into in the exer- 
cise of powers given by statutory provisions enabling a cor- 
poration to enter into contracts cannot be called moneys due 
(that is directly due) under the provisions of the Statute. They 
are directly due under the contract and hence S. 269 makes 
a distinction between dues “ under the provisions of the Act ”’ 
and due “under the contract ”. 

But money which immediately accrues due by a person 
through the exercise of the powers vested in the Municipal 
Council by clause (3) of S. 147 are, in my opinion, “ pay- 
ments due under the provisions of this Act ” and can therefore 
be recovered as taxes under S. 269, though there may Wea 
contract (that is, an express agreement) to pay such dues and 
hence though they do not fall within the clause “dues under any 
contract under Section 147”. The fact that even for payment 
of such moneys, a house-owner is expected to sign a form in 
which he agrees to pay such dues (see G. O. No. E. IT) or the 
fact that S.26Y places Ss. 147, 209 and 218 on the same footing 
does not, in my opinion, necessarily involve the conclusion 
that just as moneys become payable under Ss. 209 and 218 
only under contracts, moneys can become due even under clause 
(3) of Section 147 only under a contract. 

No doubt, there is the maxim that statutory provisions im- 
posing liability on citizens should be construed strictly. But as 
Maxwell says at pages 487 and 488 (5th edition), “the principle 
of strict construction is less applicable where the powers are 
conferred on public representative bodies for essentially public 
purposes”. 

In the result, having given my best consideration to the 
arguments of the learned vail for the respondent (Mr. M. E. 


Narasimhachari, who, I may be permitted to state, argued his 
case very ably and lucidly) I concur with the order of my learn- 


ed brother that the decrees of the lower courts should be set 
aside and that the respondent’s suit should be dismissed with 
appellant’s costs in this Court in these two connected appeals, 
the parties bearing their respective costs in the lower Courts 
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Spencer, J.—The defendant is the Municipal Council of 
Conjeevaram represented by its Chairman and the plaintiff is 
a house-owner living within the limits of that Municipality. 
The question of law argued in these second appeals is whether 
the Municipal Council: was acting lawfully and within its powers 
in recovering from the plaintiff a sum due from him for taking 
water in excess of the prescribed quantity for his domestic 
use., The answer to this depends on the interpretation to be 
placed on Ss. 147 and 269 of the District Municipalities Act 
(Madras Act IV of 1884, as modified by Acts III of 1897 and V 
of 1909.) 


The District Munsif rightly held that the Chairman had 
power to restrict the quantity of water to be supplied for 
domestic purposes and did so limit the plaintiff's supply to his 
knowledge and fix a.rate, but he was of opinion that the defer- 
dant Council could not collect the amount due as water charge 
unless there was a contract in writing between the Council 
and the house-owner. On this point he is clearly wrong, as S. 
147 (3) of the amended Act declares that for all water taken for 
domestic purposes in excess of the limit allowed, payments shall 
be made at such rate as may be prescribed by the Municipal 
Council. There is no. reference in this clause (3) to any 
contract. A power is given to the Municipal Council to fix the 
rate independeritly of the consent of the house-owners to pay 
it. oe 

The Subordinate Judge considered that as the plaintiff 
entered into a contract with the Council for supplying him 
with water under the old Act, that contract must hold good 
until a fresh contract was entered into under the amended Act, 
I am unable to agree with him. It seems to me obvious that 
when a new liability is introduced by newly enacted provisions 
of law it has the effect of annulling all contracts made under 
the repealed provisions. < 


Under the Act of 1884 it was provided by S. 147 
(1) that no payment should be demanded on account 
of water supplied for domestic purposes, but this section as 
now amended provides for the quantity supplied for this pur- 
pose being limited to such quantity as the Chairman may deem 
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reasonable with reference to the annual rateable value of the 
house-owner’s buildings. 


“It is argued for the respondent that if a house-owner 
wastes water or neglects or refuses to enter into any contract 
with the Council or omits to pay his dues under S. 149, his 
supply might be cut off under S. 149 A. But there is nothing 
in the Act to prevent action being taken simultaneously under 
each of these provisions of the Act or to-lay down the order in 
which action should be faken to enforce payment under these 
several sections. 


S. 269 enables sums due under the provisions of this Act 
to be recovered as if they were taxes; and taxes are recoverable 
by distress upon the defaulter’s moveable property under 
S. 103. 


S. 269 also provides for payments due under any contract 
made in accordance with S. 147 being recovered in a similar 
manner. This authority for recovering sums due ‘under 
contract does not eliminate the previously mentioned authority 
for recovering sums due under the provisions of the Act, one 
of those provisions being S. 147 (3). It is possible that in 
one and the same Municipal area there may be house-owners 
taking water for domestic and non-domestic purposes under 
contracts made under the first two clauses of S. 147, and others 
taking water without a contract. S. 269 simply provides for 
both classes of cases, as the words used are evidently intended 
to be all embracing and not destructive of the effect of other 
words in the same section. 


Upon this view the action of the Chairman was authorised 
py law and the appeals must be allowed and the plaintiff's 
suits dismissed with costs in this Court. Each side will bear 
their own costs in the courts below. 

A. V. V. 


ome p- mu 
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IN-THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SADASIVA AIYAR AND MR. 
‘JUSTICE SPENCER. 


Palleeletathil Kunkan Nambiar and others ... Appellants * 2nd 
Defendant and 


L. R. of 2nd 
; defendant.) 
v. 
Kolangarath Raman Nayar and others > ... Respondents 
Plaintiffs.) 


Malabar Compensation for Tenanis Improvements Act (I of 1900) S. 19— 
Compensation for improvements —Contract at variance with the Act—Value of 
imeprovements—Mode of calculation. 

` A tenant is entitled to contract himself out of the Malabar Tenant’s Improve- 
ments Act where the terms of the contract are more favourable to him than the 
provisions of the Act relating to improvements. 

Randupurayil Kunhisore v. Kunhikannan’ distinguished. 

“The calculation of the value of improvements according to the Desa Maryada 
(usage of the land) mentioned in the contract, should ba made at the rate prevai- 
ling at the time of ejectment and not at the time of the creation of the tenancy 

Kerala Vurma Valia Raja v. Ramunni* Relied on. 

Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Tellicherry in Appeal Suit 
No. 63 of 1918, dated the 23rd day of August 1918, preferred 
_ against the decree of the Court of the District Munsif of Nada- 


puram in Original Suit No. 474 of 1915. 

K.P. M. Menon for Appellanls. 

K. P. Padmanabha Pillai and: P. V. Parameswara Aiyar 
for Respondents. 

"The Court delivered the following 

Judgment. The questions for consideration are: 

1.. Whether 2nd defendant is entitled to contract himself 
out-of the Malabar Tenants Improvements Act where the terms 
of the contract are more favourable to him than the provisions 
of the Act relating to improvements. 

9. Whether the calculation of the value of . improvements 
according to Desa Maryada (usage of the land) mentioned in 
the contract should be made at the rate prevailing on the date of 
Ex. A. or at the time of ejectment. 


* S, A. No, 104 of 1919.. - -- 12tb Feb, 1920. 
1, (1908) I. L. R. 82 M. 1. 2. (1892) 8 M. D. J. 61. 
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3. What is the amount claimable for improvements accord- 
ing to the contract ? Is it (a) two times the value of Kuzhikanam 
improvement plus twice that amount again for Vettu Kanam or 
(b) twice the Kuzhikanam amount plus twice the Vettu Kanam 
amount or (c)-two times the value of Kuzhikanam plus the © 


= value of the Kuzhikanam for Vettu Kanam (that is thrice on 


the whole). 


We think that S. 19 of the Act does not prevent the 
tenant from claiming under a contract made even after the 
passing of the Act if it is more favourable to him than the 
Act. The general words in the short judgment in Randupur- 
ayil Kunhisore v. Neroth Kunhi Kanam 1 that “S. 19 preclu- 
des parties from contracting themselvas out of the Act by any 
contract made after Ist January 1886” do not, when taken with 
the facts of that case and having regard to the language ofe S. 
19, prevent the tenant from claiming according to the contract 
if it is more favourable. The section only says that “nothing 
in any contract made after the Ist day of January 1886 shall 
take away or limit the right of a tenant to make tmorovements 
and to claim compensation” according to the Act and not that 
nothing in any contract made after the Ist day of January 1886, 
shall oblige the landlord to pay more compensation than is . 
claimable under the Act nor does it say conversely that nothing 
in such a contract shall enable the tenant to claim more 
compensation than is claimable under the Act. 


On the 2nd question we are bound to follow the decision 
of the Full Bench in Kerala Vurma Valia Raja v. Ramunni 2 
and hold that the value at time of eviction has to be considered. 


On the 3rd question we.think that twice the ordinary, value 
for Kuzhikanam, and the same amount as the ordinary value of 
the Kuzhikanam for .Vettukanam, total thrice the amount of 
Kuzhikanam is claimable for both Kuzhikanam and Vettukanam 
taken together. In the result the compensation payable to 2nd 
defendant for Kuzhikanam and Vettukanam is not Rs.1663-15-7 
but thrice 1271-5-9 plus thrice 294-8-6. 

(This will not affect the amount gvien separately for 
chamayams.) 

1. (1908) L L R. 32 Madras 1. || 2 (1892) 8M. L. J, 61. 
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The Lower Courts’ decrees will be modified accordingly. 
Time for redemption extended till six months from this 
date. The Appellant will get half his costs from plaintiff here 
and in the Lower Appellate Court. The Appeal so far as itis 
directed against respondents 6 to 9 is dismissed with costs. 
A.V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SADASIVA AIYAR AND MR. 


— m 


. JUSTICE SPENCER, 


Subbiah Thevan ... Accused* 

Criminal Procedure Code Ss. 308 and 837—Sessions trial—Judge disagreeing 
with jury—Power to question jury as to reasons for their verdict. 

Ss. 308 and 807 of the Criminal Procedure Code donot authorise a sessiong 
Judge to question the jury as to the reasons for their verdict, unless there is some 
ambiguity or doubt as to the nature and meaning of the verdict which has to be 
cleargd. 

Emperor v. Siruvada 1, Public Prosecutor v. Abdul Hameed 2. Referred to. 

Per Sadasiva Iyer J. Semble : The Sessions Judge might put questions to the 
jury or even to the individual members of the jury and ascertain the reasons for 
their verdict, for the purpose of coming to a conclusion satisfactorily tohis own 
mind, whether the case is a fit one for reference to the High Court. 


Reference under 5. 307 of the Code of Criminal Pro- 
cedure, 1898 by the Assistant Sessions Judge of the Tinnevelly 
Division in Case No. 10 of this Calender for 1920, 

- V. L. Ethiraj for the Public Prosecutor on behalf of the 
Crown. 
“The court delivered the following 

Judgments :—Sadasiva Aiyar, J:—This is a reference by 
the Assistant Sessions Judge of Tinnevelly, the Jury having re- 
turned a verdict of “ not guilty” ‘against the accused by a 
majority. The charge was that at about 10 P. m. the accused 
committed theft of two cloths from the yardin the dwelling 


house of P. W. 1. No doubt the time isnot very accurately 


‘spoken to by the witnesses but there can be no ‘question 


that it was after sunset and between (about) 8 and 
(about) 10 P. mM. The accused examined no wit- 
nesses and beyond wild insinuations made by him in 


cross examination, there is nothing to show that any of the 
prosecution witnesses was actuated by feelings of enmity to- 


wards the accused in giving evidence against the accused. As 


* Reference No. 7 of 1920, 29th March 1920. 
1. (1907) I.L. R. 80 M. 469. 2, (1912) I.L. BR. 86 M. 586. 
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soon as the theft was discovered, the accused was pursued and 
he was caught red handed with the stolen cloths in his posses- 
sion. On the whole, I think the Jury's verdict is perverse. 

One matter relating to the procedure of the Assistant 
Sessions Judge has to be considered. After the Jury had pro- 
nounced their verdict that the accused was not guilty, he 
asked them to state briefly the reasons for their opinion. It has 
been held in Emperor v. Siruvadu and another t and in Public 
Prosecutor v. Abdul Hameed? that the Sessions Judge has no power 
under S. 303 or §.307 Criminal Procedure Code to question 
the Jury as to the reasons for their verdict unless he considers 
that there has been an accident or mistake or there is some 
ambiguity or doubt as to the nature and meaning of the verdict 
which has to be cleared. The Assistant Sessions Judge in this 
case however relies in justification of the course he tookyon 


` the decision of a Bench of this Court whici dealt with Refer- 


ence Case No. 30 of 1919 even though the verdict in this case 
cannot be said to be ambiguous. The decision relied on by him 
does seem to lay down that the Court if it intended to make a 
reference to the High Court should have asked the Jury for their 
reasons for not believing the evidence of the witnesses for 
the prosecution and the learned Judges refer to S. 
303 of the Criminal Procedure Code. With great respect, I 
do not think that S. 303 gives any power to the Sessions 
Court to call upon the Jury to give their reasons for their 
verdict, unless the-Court is unable to ascertain what the verdict 
of the Jury really is (S. 307 is the section which deals with 
cases were the Sessions Judge disagrees with the verdict). 
However the decisions in Emperor v. Siruvadu and another 1 
and Public Prosecutor v. Abdul Hameed ? do not in my opi- 
nion lay down that for the purpose of coming to a conclusion 
satisfactorily to his own mind whether the case is a fit one for 
reference to the High Court, the Sessions Judge may not put 
questions to the Jury and even to the individual members of 
the Jury to ascertain the reasons for their verdict. It may be 
that after hearing these reasons he might change the view which 
he might have arrived at as to the necessity of a reference to 
the High Court or he might be confirmed in his opinion as to 
TA en as Recent AN eae 


1, (1907) I. D. R. 30 Mad 469. 3. (1912) I. L. R. 86 Mad 585, 
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such necessity. He may not be entitled under those 
particular sections to put those questions and the Jury 
may not be bound to answer such questions, but 1 do 
not find anything to render it improper, for the particular 
purpose mentioned by me, for the Judge to put such questions. 
While I therefore differ from the ruling in Reference Case No. 
30 of 1919 that under S. 303 (1) the Sessions Judge 
should have asked the Jury for their reasons for their not belie- 
ving the evidence cf the witnesses where he considers the 
verdict perverse, Ido not think that his having asked such 
questions in this case is improper or is a sufficient ground for 
not accepting the reference. 


In the result, I convict the accused under S. 380 I. P. C. 
and sentence him to four years rigorous imprisonment. 
° Spencer J:—I agree in thinking that the accused is guilty 
and that he should be sentenced to four year’s rigorous 
imprisonment. 


As regards the question that the Assistant Sessions Judge 
thought fit to put to the Jury, I consider that S. 303 Criminal Pro- 
cedure Code does not authorise him to question the Jury as to 
the ground for their opinion, although it would be convenient and 
even desirable when such references are made that the Court that 
makes the reference as well as the Court that disposes of it 
should know what is in the mind of the Jury. The rulings in 
Emperor v. Siruvadu and another land Public Prosecutor v. 
Abdul Hameed 2 have laid down that such questions should 
not be asked. I think that all Courts should follow those 
decisions, and I am of opinion that so long as the present 
wording of the Criminal Procedure Code is retained, a Sessions 
Judge is neither authorised to ask questions nor is the Jury 
bound to answer questions: as to the reasons for their verdict 
and that they can only be asked questions to make it clear 
what their verdict is when it is ambiguous. 

A. V. V. 


1. (1907) IL. R. 30 Mad. 469. 2. (1912, 1. L. R. 36 M. 685. 
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PRIVY COUNCIL. 


[PRESENT :—LORD BUCKMASTER, LORD DUNEDIN, AND 
SIR JOHN EDGE. ] 


Sri Sri Sri Ramachandra Deo Garu, Rajah of 


Kallikota and Attagada Estates or Appellant* ; 
v. 
Chaitana Sahu, since deceased, and others ... Respondents. 


Zimitaton-— Defenicè of—Wairved-—Judgment passed, Judgment by consent—No 
appeal lies— 


Where the defence of limitation is waived and a judgment passed such judg- 
ment is a consent one, and no appeal lies therefrom. 


Appeal from the decree of the High Court of Madras, 
dated 29th March 1915, which varied the decree of the 
Subordinate Judge of Ganjam. 


. 
The suit was brought to recover monies alleged to be due ona 
settlement of accounts. It was found by the Subordinate Judge that 


the account was false and fraudulent, and that the claim, apart from 


the alleged settlement, was barred by limitation, but it having been 
stated on behalf of the defendant that he would pay whatever sum 
was rightly due, an account of the dealings between them was taken 
from the beginning, and judgment passed for a particular sum, On 
appeal the High Court (Sir John Wallis, C. J. and Coutts Trotter, J.) 
whilst not reversing the finding that plaintiffs) claim was barred; 
proceeded ta reinvestigate the items of account and made certain 
further allowances in favour of the respondents. 


Dunne, K. ©. (with him Kenworthy Brown) for the appellant 
submitted that apart from the fraudulent settlement of accounts the 
respondents’ claim was barred by limitation, and the High Court 
ought not to' have varied the decree of the trial Judge which was 
granted because appellant consented to it. ‘ 

Parikh for respondents submitted that the directions given by 
the High Court for the drawing up of the account were right, and the 
amount found due on the account being taken should be allowed to- 
stand. 

Their Lordships’ judgment was delivered (26th April. 1920) 
by 

LORD BUCKMASTER.—Their Lordships think that this 
appeal can be dealt with in a very few sentences. 


ey 
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The respondents brought an action against the appellant 
upon an account stated and the learned Subordinate Judge, 
before whom the case was heard, found that the accounts stated 
was a deliberate fabrication and fraud on the respondent's part. 
It followed that they were compelled to rely entirely upon the 
items of claims contained ina general account against the 
appellant. On examination of that account the explanation of 
why the stated and settled account had been fraudulently prepar- 
ed became obvious. It was because each one of the items was 
barred by the Statute of Limitations, the result being that 
when once the settled account was displaced the plaintiffs 
had no foothold whatever in the Court. The defendants, 
however, considered that they ought not to rely upon the lapse 
of time to deprive the plaintiffs of the benefit of any item 
whieh they were in a position to prove and the case pro- 
ceeded upon this footing. There can be no doubt that 
the learned Subordinate Judge before whom the case was 
tried thoroughly realised the position. He pointed out more 
than once that the plaintiffs’ action must fail, and he concluded 
by saying that the plaintiffs only got a decree ‘‘owing verily to 
the defendant's charity and not because of any legal right yet 
alive.” The defendants having however, consented, the learned 
Judge made an order for a particular sum, directed that the 
plaintiffs should pay the costs of the suit and disallowed in- 
terest from the plaint to the date of the dceree. It might have 
been thought that the plaiatiffs would have been satished with 
such advantage, but they appear to have appealed to the High 
Court and the High Court have, unfortunately, as their Lordships 
think, proceeded to reinvestigate the items of the account and 
have måde certain further allowances in favour of the respon- 
dents than those which were originally allowed by the Subordi- 
nate Judge. In doing this it.appears to their Lordships that the 
High Court misundersiood the true position of the case. In truth 
the original Judgment was a Judgment by consent and it could 
dnly have been by consent that any judgment for the plaintiffs 
could have been obtained at all, for, as the learned Subordinate 
Judge said, the plaintiffs only got any decree owing verily to the 
defendants’ charity. If it were regarded as a consent Judgment 
there could be no appeal; if it were not regarded as a consent 
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judgment it then became necessary once more to examine into 
the conditions associated with the Limitation Act and it would 
have followed that the plaintiff’s action would have been dismiss- 


ed with costs. The iruth is that the real substance of the appeals 
was the question of the fraudulent and fabricated settled 


account, in which the High Court entirelyagreed with the 
Subordinate Judge and it is possible that, their attention having 
been diverted to that main issue, they overlooked what was the 
true nature and character of the Subordinate Judge. HoWever 
that may-be, their Lordships have no hesitation whatever about 
this case. They think that the appeal ought to be allowed, the 
judgment of the High Court (except as to costs) reversed and 
the judgment of the Subordinate Judge restored. The res- 
pondents will pay the costs in both the Courts below and of 


this appeal. : 
Solicitor for Appellant:—Solicitor, India Office. 
Solicitor for Respondents:—Edward Dalgado. 
A. P. P. 


PRIVY COUNCIL. 


[PRESENT :—VISCOUNT CAVE, LORD MOULTON, SIR JOHN 
EDGE AND MR. AMEER ALI.) 


Adusumilli Kristnayya and another «+. . Appellant.” 
D. l i 
“Adusumilli Lakshmipathi and others ... Respondents. 


Hindu Lew—Mitakshara—Dravada School— Adoption by widow—Consent of 
nearest sapindas required—Consent of more distant relatives generally insufficient. - 


' Underthe Mitakshara law as administered in the Dravada country*s Hindu 
widow, although not authorised by her husband to adopt æ son to him, may never- 
theless make such an adoption with the consent of his nearest sapindas. — 


The consent required is that of a substantial majority of those agnated 
nearest in relationship who are capable of forming an intelligent and honest judg- 
meni on the matter. i 

Save in exceptional cages, e.g. minority and lunacy, the consent of the 
nearest sapindas must be asked; if it is not asked it is no excuse to. say they would 
certainly have refused : but where a sapinds is clearly proved to have with held his 
consent from corrupt or malicious notions his dissent may be disregarded, 





. 6,9, 10, and 11th February, 1920. 
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The absence of consent on the part of the nearest sapindas cannot be made 
good by the authorisation of more distant relatives. 

Veera Basavarajutv. Balasurya Prasada Rao | followed. ° 

Consolidated appeals from a decree of the Madras High 

Court dated October 27th 1915, which (substantially) affirmed 
a decree of the Temporary Subordinate Judge of Masulipatam. 

The facts of the case and the arguments adduced sufficiently 
appegr from their Lordships judgment. The case lays down no new 
law: having been for all practical purposes concluded by their Lord- 
ships’ judgment in Veera Basavzraju v. Balasurya Prasada Rao 
delivered after these appeals: were filed: but it is reported for 
the succinct summary which the judgment contains of the law of 
adoption by a Hindu widow in the Dravada country, 


“De Gruyther K. C. and Dube for appellants. 


Dunne K. C. and Parikh for respondents. l 

Their Lordships’ judgment was delivered (March 18, 
1920) by. 

VISCOUNT CAVE, —These are consolidated appeals from a 
decree of the High Court of Judicature at Madras, which 
affirmed, with variations, a decree the Subordinate Judge of 
Masulipatam. The question for determination is whether the 


adoption of the first appellant, Adusumilli Kristnayya, is valid 
under the Hindu law as administered in the Madras Presi« 


dency. 

“The parties are subject to the Mitakshara law of adoption 
as administered in the Dravada country; and that law, which 
has been considered by the Judicial Commitee in several recent 
cases, is now free from doubt. It was decided inthe Ramnad 
čase? that under the law here referred to a Hindu widow, al- 
though not authorised by her husband to adopt ason for him, 
may nevertheless make such an adoption with the consent of 
his‘sapindas. Ina later case, Vellanki v. Venkata Rama? it 
was said that:— 

“There should be such proof of assent on the part of the sapindas as should 


be sufficient to support the inference that the adoption was made by the widow, 
not from capricious or corrupt motives in order to dafeat the interest of this op 








— a į 


1, (1918) L.R. 45 I A. 265=36 M. L.I. 40. 2. (1868) 12 M. I. A. 897. 
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that sapinda, but upon a fair consideration by what may be called a family coun. 
cil of the expediency of substituting an heir by adoption to the deceased hus- 
band.” 

The reference in the last-mentioned case to a “family coun- 
cil” gave rise to some doubt whether, where there were agnatic 
relations closely related to the deceased, the assent of those 
standing in a remoter degree was either necessary or sufficient; 
but this doubt was resolved in the recent case of Veera Bas- 
avaraju V. Balasurya Prasada Raol where it was held that the 
absence of consent on the part of the nearest sapindas cannot 
be made good by the authorisation of distant relatives whose 
assent is more likely to be influenced by improper motives. This 
does not mean thit the consent of a near sapinda who is incapa- 
ble of forming a judgment on the matter, such as a minor ora 
lunatic, is either sufficient or necessary ; nor does it exclude the 
view that, where a near relative is clearly proved to be actuated 
by corrupt Or malicious motives, his dissent may be disregarded. 
Nor does it contemplate cases where the nearest sapinda happens 
to be in a distant country, and it is impossible without great diffi. 
culty to obtain his consent, or where he is a convict or suffering 
a term of imprisonment. The consent required is that of a 
substantial majority of those agnates nearest in relationship 
who are capable of forming an intelligent and honest judgment 
on the matter. It must, however, be added that, save in excep- 
tional cases such as those mentioned above, the consent of the 
nearest sapindas must be asked, and if it is not asked it is no 
excuse to say that they would certainly have refused (Venkamma 
v. Subramaniam, 2. Regard must also be had to the following 
observations of the Board in Raghunadha v. Brojo Kishoro3 :— 


“Bus it is impossible nok to ses that there are grave social objections to mak. 
ing the succession of property --and it may be in the case of collateral succession, 
as in the present instance, the rights of parties in actual possesgion--depeadent on 


the caprice of a woman, subject to all the pernicious influences which interested 
advisers are too apt in India to eXart over women possessed of, or capable of exer- 


cising dominion over, property. It seems, therefore, to be the duty of the Oourts 
to keep the power strictly within the limits which the law has assigned to ib.” 





‘on 


4, (1918) L. R, 451. A., 265 2. (1907) L.R, 841. A, 96 
3. (1876) L. R., 3 I, A, p, 198 
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Turning now to the facts of the présent case, the relation- P. O, 
ship between the parties will be explained by the following Adusumilli 
pedigree : anon Kristnayya 

; v 
; ADSUMILLI VENKATRAMUDU Adusumilli 
Lakshmi- 
pathi 
Krishnamma, Lakshminarayana, Lingarayudu, Venkanna, Seshadri ort 
deceased deceased deceased deceased died in 1837, Viscount 
É married Cave. 
Janardanudu, TLakshmipathi, Verkatiamanja Narasamma, 
“Defendant 5 Plaintiff 1 neyalu, Plaintiff died in April 
died pendente lita 8, died pendente lite 1908. 
| 
Venkataramayya, ee Lingarayudu, 
Defendant, 4, Gopaludu, Plaintiff 6 
married Defendant 6 


Punnamma, Defendant 2 
eo 


| ] | 
Venkatramudu, Rama-Sastrulu, Pulliah Subbiah, 


ee 





Plaintiff 2 Plaintiff 4 deceased, deceased 
e eens 
| | 
. Venkata Subbsiya, died in sa A daughter, Kristnayya, alleged to bave 
1888, last male owner of Defendant 3 been adopted on 
the suit properties. | February 20th, 1908, 
j Punnamma, daughter, - Defendant 1 


Defendant 2, married 
Venkataramayya, Defendant 4 


Sheshadri, who was separated from his brothers, died in 
the year 1887, leaving a widow, Narasamma, and an only son, 
Venkata Subbaiya, who was then about thirteen years of age 
and unmarried. In the month of October, 1888, this son was 
murdered, and his mother succeeded to the property of her hus- 
band, taking a Hindu widow’s estate. Pulliah and Subbiah two of 
the sons of Sheshadri’s brother Venkanna, were charged with the 
murder, but were acquitted. They were then charged with the 
theft of some jewels which were on the person of the murdered 
-boy before his death, but Pulliah died before the trial and 
Subbiah was ultimately acquitted on this charge also. Un the 
8th “September 1901, Narasamma called a meeting of her 
husband’s gnatis and obtained from 14 of them a deed authoris- 
ing her to receive in adoption to her husband any boy she 
might like. At that time the nearest sapindas of Sheshadri 
were six in number, viz., the fifth defendant, Janardanudu, and 
the five plaintiffs ; but of these only Janardanudu, signed the 
deed, and the other signatories were gnatis of remoter degrees. 
Narasamma did not at once act on this authority, but upwards 
of six years afterwards, viz., on the 20th February, 1908, she 


10 
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P.C adopted the defendant Kristnayya, who was then of age. Before 
Adusumil; Making the adoption she entered into agreements with 
Ba a Kristnayya and his natural father under which the greater part 


Adusumilli of the property of Sheshadri was put at her absolute disposal ; 
Lakshmi- 





pathi and she, in fact, disposed of it in favour of the issue of her 

Viscount daughter. Narasamma died in April 1908, and shortly after- 

Cava. wards this suit was brought by the plaintiffs to set aside the 
adoption. È: 


From the above statement of facts, standing alone, ihe 
obvious conclusion would be that the adoption was invalid for 
want of the assent of five out of the six nearest sapindas. But 
the defendants by their written statement in the case alleged 
that Narasamma had applied, first to Venkanna (the only 
brother of Sheshadri who survived him), and after his death to 
the plaintiffs and Subbiah, for their authority to make an adop- 
tion; and that all those persons, “ out of dishonest and corrupt 
motives? and by reason of the long-standing enmity caused by 
the charges of murder and theft made against Pulliah and 
Subbiah, and with the desire to succeed to the property of 
Venkata Subbaiya, had refused or neglected to grant the autho- 
rity asked for. In support of this plea the defendants called 
evidence of four attempts to obtain the desired authority. 
First, it was alleged that Narasamma, through her gumasta, 
applied to Venkanna for his consent, and that he put off his 
reply and died shortly afterwards without giving the desired 
authority. Secondly, it was alleged that Narasamma personally 
requested the third plaintiff, Venkatramanjaneyalu, to consent 
to an adoption and to get the other plaintiffs and Subbiah to 
consent, that he promised to consult them and let her know, but 
that he never, in fact, gave her a reply. Thirdly, it was stated 
that the plaintiffs and Subbiah were invited to and were present 
at the meeting of gnatis on the 8th September, 1901, and that 
on being requested to agree to an adoption they replied that 
there was no hurry and shortly afterwards left the meeting. 
Fourthly, it was alleged that shortly before the actual adoption 
‘n 1908 Narasamma again sent an emissary to the plaintiffs 
(Subbiah being then dead) and asked for their consent to an 
adoption, but that they refused to give it except on payment of 
Rs. 10,000. The evidence relating to these allegations was 
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examined both by the Subordinate Judge and by the High 
Court, and both tribunals came to the conclusion that none of the 
alleged requests had been proved. Notwithstanding these côn- 
current findings, their Lordships were pressed by counsel for 
the appellants to examine the evidence on this question ; and as 
the findings of the Subordinate Judge were by no means’ clear 
and his reasons were somewhat inconsistent, they have con- 
sidered the evidence which was brought to their notice by 
counsel on both sides. As the result of this consideration they 
have come to the following conclusions :— 


1. The finding of the Courts on the question of these alleged 
applications was mainly based upon the view, that, having regard 
to the hostility existing between the plaintiffs and Narasamma, 
it wag unlikely that they would have been asked for their con- 
sent ; but the evidence as a whole does not appear to support 
this view. The first plaintiff was not on unfriendly terms with 
Narasamma and at one time got her lands cultivated for her ; 
and the Subordinate Judge in one part of his judgment says 
that there was “no ill-feeling ” between them. The third plain- 
tiff was plainly on speaking terms with Narasamma and was 
from time to time consulted by her ; and the Subordinate 
Judge himself says that“ it is not unlikely that he was requested 
by Narasamma to give his consent and also ascertain the 
wishes of his cousins as probably the other persons were not 
quite so well disposed towards Narasamma as the third plain- 
tiff.” As to the other plaintiffs there was no clear evidence; and 
although it is very probable that the charges made against their 
brothers caused an estrangement between the second and fourth 
plaintiffs and Narasamma, the Subordinate Judge expressed a 
doubt whether this feeling continued in the same intensity 
down to the year 1901. Upon the whole, the true inference 
appears to their Lordships to be that, while there was some 
unfriendliness between Narasamma and two of the plaintiffs, 
this did not extend to the other plaintiffs and was not in any 
case such as to prevent Narasamma from asking for their 
consent to an adoption. Further, in no case is there evidence 
of such malice on the plaintiffs’ part as would prevent them 
from forming an honest judgment on the matter, 
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2. It appears probable that Venkanna was asked for his 
consent ; but as he died without giving a reply and there is no 
evidence of ill-feeling on his part, this circumstance is im- 
material. 

3. Itis also not improbable that shortly before the meeting 
of September, 1901, the third plaintiff was consulted on the 
question of an adoption and was asked to ascertain the views of 
the other plaintiffs and Subbiah ; but there is nothing to, show 
that he did in fact ask for their consent or that his reply was 
delayed by reason of spite or malice. This circumstance, there- 
fore, is also of little importance. 

4, With regard to the meeting of the 8th September, 1901, ; 
the evidence is conflicting. The defendants’ witnesses say that 
the plaintiffs were present, and on being consulted said that 
there was no hurry about the matter and went away ; but this 
is denied by the surviving plaintiffs. The defendants’ witnesses 
were not believed by the Subordinate Judge, and it must be held 
that this allegation is not proved. 

5. As to the alleged request in 1908, the defendants’ evi- 
dence is conflicting and unreliable, and this allegation also 
breaks down. 

The result of the above survey of evidence is that, in their 
Lordships’ view, Narasamma is proved to have applied for the 
consent of the third plaintiff, but not of the other four plaintiffs, 
and that none of these five nearest sapindas is proved to have 
withheld his consent for any malicious or corrupt reason. It 


“ follows that the necessary assent of sapindas was not obtained, 


and the adoption was invalid. 


Counsel! for the appellants put forward an alternatfve argu- 
ment, viz., that in view of the finding ofthe Courts in India 
that there was great hostility between the plaintiffs and Naras- 
amma, it was unnecessary for her to ask for their consent ; but 
this argument cannot be entertained. It is inconsistent, not 
only with the defendants’ pleading, but with the whole of their 
evidence and arguments in the Courts below ; and it is not open 
to them to make an entirely new case before this Board. In 
any case the argument derives no support either from the. facts 
or from the law as above explained. 
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Apart from the absence of the necessary assent, other objec- 
tions to the adoption were put forward on behalf of the respon- 
dents. It was said (L) that an authority given by sapindgs to 
adopt “any boy at any time” is iavalid, (See Suryanarayana v. 
Venkataramana, 1 ; (2) that an authority given by sapindas 
in 1901 could not validly be executed in 1903 when several 
of the signatories were dead and the opinion of others might 
have altered ; and (3) that an authority to adopt asked and 
givén for religious motives and in order to keep up the line of 
succession to Sheshadri was not properly exercised by the 
adoption of Kristnayya on the terms that he should give up to 
the adopting widow or to her relatives the greater part of her 
late husband’s estates. These questions, although raised in the 
Courts below, were not the subject of decision there; and their 
Lordships accordingly refrain from expressing any opinion upon 
them. But itis certain that these circumstances do not detract 
from the obligation imposed upon the Courts in cases of this 
character to require a strict compliance with the conditions 
imposed by law. 

For the above reasons their Lordships will humbly advise 
His Majesty that these appeals be dismissed with costs. 


Solicitor for Appellant :—Douglas Grant. 
Solicitors for Respondents :—Barrow Rogers & Nevill. 
A. P. P. 


¢ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 
PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE, MR, JUSTICE 
OLDFIELD, AND MR. JUSTICE SESHAGIRI AIYAR. 
Thazhathitathi! Poovvanayi Ayissa, 
and others ... Appellants.* (Defendants). 





v. 
Puthan Purayil Kundron Chokru... Respondenti. (Plaintiff). 


Registration Act—S. 17 Sub. 8. 2. Exception—0. P. C.—Or. 21 R. 2— 
Petition under, embodying compromise affecting immoveable properiy of value 


of over Rs. 100—Registration— Necessity — Order “recorded” passed on petition— 


Effect. 

A compromise affecting immoveable property of the value of over Rs. 100 
embodied ina petition under O. 21 R. 2 O. PaO. which has been recorded by the 
E KAN NE a Na Nn L a aa an aaa a aaa 


* 9, A. No. 474 of 1919 29th April, 1920, 
1. (1908) LL. R., 26 Madras, 681. 


P.O, 
Adusumilli 
Kristnayya 

v 


Adusumilli 
Lakshmi- 
pathi 
Viscount 
Cave. 


[F. B.] 
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court is exempted from registration by virtue of the exception in Sub. Sec. 2 of $S. 
17 of the Registration Aot. 


Chelamanna v. Rama Rao 1 Raja Venkatappa Nayanim Varu v. Rajah Thimma 
Nayanttn Varu 2 overruled. Rani Hemanta Kumari Debi v. The Midnapore Zemine 
dari and Co. Lid 3 referred to. 


Where, after decree, a petition is presented under. Or. 21 R. 2 to the court 
whose duty it is to execute the deoree, certifying, as required by the Rule, that the 
decree has been adjusted, and praying that the petition, setting out the terms on 
which the decree has been adjusted, should be recorded, and the order ““ recorded ” 
is passed Upon it,the order must be read as referring to the petition which it weuld 
have set out in full if it had been formally drawn up. It is in effect an order that 
the petifiion should be recorded as certifying the adjustment of the deoree on the 
terms stated in the petition, in compliance with the requirements of the Rule and 
the petition is therefore exempted from Registration. 


Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Tellicherry in Appeal Suit 
No. 75 of 1918, (A.S. No. 591 of 1916 on the file of the 
District Court of North Malabar) preferred against the decr%e 
of the Court of the District Munsif of Nadapuram in Original 
Suit No. 437 of 1915. 


The Court (Ayling and Coutts Trotter, J. J.) made the 
following. 
ORDER OF REFERENCE TO A FULL BENCH :— 


Ayling, J.:—In the suit out of which this second appeal 
arises plaintiff sued for possession of certain properties which fell 
as his share under a compromise embodied in a document filed 
as Exhibit D. Exhibit D.‘was not registered, but was filed in 
Court under O. 21, R. 2 of the Code of Civil Procedure in execu- 
tion proceedings arising out of a partition decree. To quote from 
the judgment of the Lower Appellate Court (para 4) “ Plaintiff 
obtained decree for recovery of his share in joint properties in- 
cluding the plaint property in O. S. No. 250 of 1906. The* pro- 
perties were divided in execution of that-decree and plaintiff was 
put in possession of his specific share. There was resistance. 
The co-sharers amicably settled all the disputes and effected the 
compromise contained in Exhibit D. That was presented to the 
Court and the Court recorded it.” 

It is contended on behalf of appellants (defendants) that 
Exhibit D is invalid for want of registration and this contention 


J. (1911) I. L. R. 86 31. 46. 2. (1914) 27 M. L. J. G56. 
8. (1919) 46 I. A. 240=387 M, L. J. 525, 
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was accepted by the District Munsif. The Lower Appellate 
Court has taken a different view and holds: 


“l do not understand how the compromise is not valid 
and title has not passed to plaintiff under it. The Court had 
nothing further to do in the matter as plaintiff admitted having 
obtained his share under the decree by the compromise. This 
order of the Court embodying the agreement being judicial 
progeeding is exempted from registration.” The passage 
quoted indicates a certain confusion, or at any rate lack of 
distinction, between the document containing the compromise 
and the order of the Court recording it: but the Subordinate 
Judge, I take it, means to hold that by virtue of the order 
“recorded” passed on it, the compromise deed, Exhibit D, ob- 
tains the same validity as if it had been legally registered. The 
cor¢ectness of this view has been strenuously debated before us. 
Counsel for appellants relies on a series of cases, Muthayya v. 
Venkatarainam 1 Patha Muthammal v. Esup Rowther 2 Chel- 
amanna, v. Rama Rao è and Rajah Venkatappa Nayanim 
Varu v. Rajah Thimma Nayanim Varu 4 all based on a ruling 
of the Privy Council reported in Pranal Anni v. Lakshmi Anni 5, 
As against these two other cases of this Court are quoted, 
(Natesa Chetty v. Vengu Nachiar® and Sellappa Goundan v. 
Gurumurthi T which are based in their turn on the concluding 
passage of the judgment of the Privy Council in Bindesri Naik 
v. Ganga Suran Sahu 8 


Speaking for myself, with all deference to the learned Judges 
who have taken the opposite view, I cannot but feel that the 
contention of appellants’ counsel and the decision of the District 
Munsif are correct. Section 17 of the Registration Act grants 
exemption from registration to “ decrees and orders of Courts.” 
But I do not see how it can be held that the Court’s order 
“Recorded” on Exhibit D can be interpreted as embodying 
and giving effect to the depositions of property set forth 
in Exhibit D. The decree passed in O.S. No. 250 of 
1906 was final : and could only be modified by way of 





1, (1903) I. L. R. 25 Mad 568. 2. (1906) I. L. R. 29 Mad 865, 
8. (1911) I. L. R. 86 Mad 46. 4, (1914) 27 M, L, J. 656. 

b. (1899) I, L. R. 22 Madras 508=9 M. L. J. 147. 

6. (1909) I. T. R. 88 Madras 102, -7, (1914) (87 M. L.J. 396) 


8. (1897) (1, D, BR. 20 All174). 
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appeal or review neither of which procedures was resorted 
to. It seems to me futile to suggest as the learned counsel 
for respondent has done, that the Court accepted the 
compromise arrived at by the parties, and by its order “‘record- 
ed,” substituted as it were, a decree in accordance therewith 
for the decree it had itself passed. If this were so, why has not 
respondent sought to execute this substituted decree? and how 
cames he to be seeking his remedy by separate suit ?. Exhibit D 
was admittedly presented under Order 21, Rule 2 as a certificate 
of adjustment of the decree: and, as I read the rule, the duty of 
the Court was simply to record the fact that the decree had been 
adjusted and that no further proceedings could be taken in exe- 
cution of it. 


But it is argued that Exhibit D. should be regarded as a 
“pleading” of parties : and that the Privy Council has hef in 
Bindesri Naik v, Ganga Saran Sahu t section 17 of the Regis- 
tration Act does not apply to pleadings filed by parties any more 
than to orders of Courts, The concluding passage in their Lord- 
ships’ Judgment in that case has certainly been interpreted in 
this sense by the learned Judges in Nafesa Chetti v. Vengu 
Nachiar 2. If this interpretation is correct it is to my mind im- 
possible to reconcile the dictum in Bindesrt Naik v. Ganga Saran 
Sahu 1, with the decision of the Privy Council in Pranal Anni 
v. Lakshmi Anni 8. Personally I am inclined to think their 
Lordships in the former case merely intended to imply that the 
exemption from registration extended to an order of Court, even 
if it was necessary te import into it the contents of pleadings so 
as to make it intelligible. Such a method of interpretation 
would apparently have been necessary in the case before them. 


But whatever my own view may be, we are pressed by the 
fact that contradictory views have been expressed on the point by 
two Benches of this Court in Natesa Chetty v. Vengu Nachiar, 2 
and Chelamanna v. Rama Rao . Moreover in Sellappa Goundan 
v. Gurumurthi 5 decided after the latter case another Bench 
has expressly confirmed the view taken in Natesa Chetty v. 
Vengu Nachiar,® after considering both cases. It is clear 
therefore that there is difference which can only be decided by 


1. (1897) J. L. R. 20 AN 171. 23. (1909) I. L. R. 88 Mad. 102. 
8. (1899) I. L. R. 22 M 508. 4, (1911) I. L. R. 86M 46, 


b, (4914) 27 M L. J. 396. 
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a Full Bench. -I have not overlooked the fact that both the 
cases deal with compromises filed in pending suits: and have 
considered whether the present case might be distinguished on 
that ground, and effect given to the view, which I hold to be 
correct. The same principle might however govern both classes 
of cases: and the difference of opinion is on a point of great 
importance and based on the interpretation of judgments of the 
Privy Council. 1 therefore think the best course is to refer the 
following question to a full Bench.. 


Isa compromise affecting immoveable property of the 
value of over Rs. 100 embodied in a petition under Order 21 
Rule 2 which has been recorded by the Court, exempt from 
registration ? 

Coutts Trotter, J:—I concur in the proposed reference. My 
Lord has so fully discussed the case law on the subject that it 
would be useless for me to go over the same ground again. 
A perusal of the cases shows a distinct line of cleavage of 
opinion., One view is that a compromise incorporated in a 
decree is exempted from registration only because and in so 
far asits terms become part of the decree : from which it 
would follow that any‘terms of a compromise which travelled 
outside of the issues in the suit would require registration, if 
they purported to dea) with immoveable property over Rs. 100 
in value. They could not properly be embodied in the decree, 
and even if they were, the result would be the same ; for 
quoad those terms, the decree would be travelling outside the 
ambit of its jurisdiction. In favour of this strict construction 
is the decision of the Privy Council in Pranal Anni v. Lakshmi 
Anni, and the later cases in Allahabad, and the settled 
current of recent decisions in Calcutta. 


The other view is that expressed in Natesa Chetti v. Vengu 
Nachiar 2 and the earlier Allahabad cases; the underlying 
principle of which no doubt is that publicity—the object which 
registration aims at—is sufficiently attained by the production 
and recording of documents in Court. The origin of the 
doctrine appears to be an expression used in the Judgment 


1. (1899) I. L. R. 22 Mad 508. 9, (1909) I, L. R. 83 M. 102, 
11 
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delivered by Lord Watson in Bindesri' Naik v. Ganga Saran 
Sahu 1 where he says that- the provisions of S. 17 of the 
Registration act “do not apply to proper judicial proceedings, 
whether consisting of pleadings filed by the parties or of orders 
made by the Court.” Now, I do not think that that reference to 
the pleadings is necessarily inconsistent with the stricter view. 
For if the terms of a compromise are only binding when they 
become part of the Judgment, and the Judgment itself is only 
binding in so far as it relates to matters over which the Court 
had jurisdiction in the suit, it would clearly be necessary to 
refer to the pleadings to ascertain, if the question arose whether 
the Court in fact had jurisdiction or not. My own opinion 
is that the sentence has been put to a use in Natesa Chetti 
v. Vengu Nachiar 2 which it was not designed to indicate: 
and that the decision in that case is contrary to ¢he 
principles laid down in Pranal Anni v. Lakshmi Anni 8. But 
what is really important is that the matter should be definitely 
settled one way ar the other for this Court, so that practitioners 
can give their clients clear advice: and this can only be done 
by a Full Bench in a duly authoritative manner. 


C. Madhavan Nair, for the appellants. 
K. P. M. Menon, for the respondent 
The Court expressed the following. 


OPINION: —Where, as in the present case‘after decree, a 
petition has been presented under Order 21 Rule 2 to the Court 
whose duty it was to execute the decree, certifying, as required 
by the Rule, that the decree has been adjusted and praying 
that the petition, setting out the terms on which the decree has 
been adjusted, should be recorded, and the order “record” 
has been passed upon il, the order must be read as referring to 
the petition which it would have set out in full if it had been 
formally drawn up. It is in effect an order that the petition 
should be recorded as certifying the adjustment of the decree 
on the terms stated in the pelition, in compliance with the 
requirements of the Rule. In these circumstances the petition 
is exempted from registration by virtue of the exception in 


~ «aam 


“7, (i897) 20 All 171 (at page 180) 2 {1909 I. L. R. 88 M. 102, 
8 (1899) 1.1, R. 22 M, 508. 


t 


N 
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Sub- S. 2 of S. 17 of the Indian Registration Act in favour 
of “any decree or order of a Court,” and the question referred 
to us must be answered in the affrmative. The recent decision 
of the privy Council in Rani Hemanta Kumara Debi v. The 
Midnapore Zamindary Company, has settled the differences of 
Opinion which are referred to in the order of reference as to 
the interpretation of Lord Macnaughten’s judgment in Pranal 
Anyi v. Lakshmi Anni 2. Their Lordships point out that the 
word “ decree” in S. 17 of the Registration Act ‘ must 
be read in connection with the purpose of the statute, which 
is to provide a method of public registration of documents, 
and there is therefore no reason why a limit should be imposed 
on the meaning of the word so as to confine it to the operative 
portion only of the decree.” The same reasoning of course 
applies to the other word “order” witk which we are now 
concerned. Their Lordships proceed to distinguish their 
earlier decision-in Kader Moideen v. Nepean 8 on the ground 
thatin thatcase the order on the compromise petition had 
“not in fact narrated or referred to the razinamah in so far 
as it mentioned lands which were not the subject of the 
suit, whereas in, the .case before them the decree recited the 
petition for compromise and set out its terms in full. That 
decree, they held, made no difference between one part of the 
compromise and another but incorporated the whole; or in 
other words, was a decree which, though affecting the lands in 
suit as decree, incorporated the whole agreement which led to 
the suit being: compromised. Registration of the agreement 


was therefore unnecessary, as the decree was sufficient evidence ` 


of its terms. This decision entirely covers the present case 
and we must answer the question in the affirmative and over- 
rule the decision on this question in Chelamanna v. Ruma Raot 
and Raja Venkatappa Nayanim Varu v. Rajah Thimma 
Nayanim Varu, B which followed it. 





A. S. V. > 
1. (1919) L. R. 46 I. A. 240, 2. (1899) I.L. R. 22 M 508. 
8. (1894) L. R. 21 I. A. 96, 101 4, {1911) L. L. R. 36 Mad. 46, 


5. (1914) 27 M. L. J. 656 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH] 


PRESENT :—SIR JOHN WALLIS, KT. CHIEF JUSTICE, MR. 
]USTICE AYLING AND MR. JUSTICE Courts TROTTER, 


Gopala Krishna Naicker Se Petitioner * (Petitioner) 
i 
Visvanatha Aiyar (Dead) and Respondents. (Respond- 
others sre ents and ist respond- 
ents legal represeħta- 
tives.) 


Civil Procedure Code, O. 21 R. 83-—Mortgagee after cxccution sale—Whether 
entitled to auply to set aside the sale under O. 21 R. 89. ; | 
A person who acquires a mortgage in trust from the judgment-debtor of the 
properties sold in an execution sale subsequent to the Court sale is nob a person 
entitled to apply to set aside the sale under O. 21, R. 89 of the Civil Procedure 
Code, k 
Petition under S. 115 of-Act V of 1908 praying the 
High Court to revise the order dated 23rd September 1918 of 
the District Court of Tanjore in C. M. A. No. 34 of 1918 prte- 


ferred against the order dated 6th March 1918 of the Court of 


_the District Munsif of Mannargudi in E. A. No. 1 of 1918 in 


E. P..No. 557 of 1917 in O. S. No, 31 of 1917. 


K. S. Jayarama diyar for the Petitioner. 

A mortgagee after execution sale comes under the terms a person . 
“owning such property” in O. 21 Rule 89, It has been held the 
mortgagee is an owner within S. 310-A, The'rule was first introduced 
in the Code in 1894. Under the ruling in Lakshmi Ammal v. Sanka- 
van Nair 1, a person getting title subsequent to the execution sale can 
come in. See also. Subbarayudu v., Lakshminarasamma 2 

(Chief Justtce.—After the change of: language in O. 21 Rule 89 
from what it was under S. 310-A of the Code of 1882, a usufruc- 
tuary mortgagee is only a person’ holding an interest in the property 
and not a person owning the property]. 

The usufructuary mortgagee is at least a representative within 
the meaning of S, 146 of the Code and as such he is entitled to file a 
petition under O. 21 R. 89 as representing the judgment debtor. 

in any view, the mortgagee having been authorised to make a 
deposit, he is an agent of the judgment debtor, and on behalf of the 
Judgment-debtor I can apply under O. 21 R. 89. Atchayya v. Sri 


* 0. R. P. No, 1216 of 1918. 29th Maroh, 1920. 
1. (1913) 24 M. L. J. 205. 2 (1911) I. L. R. 383 M. 775. 
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` _Seetharamachandra Rao 1, The High Court has power to revise orders 
under O. 21 R. 89. Lakshmi Ammal v. Sankaran Nair 1, Brij Mohan 
Thakur v. Roy Umanath Choudhri 2 is a decision of the P. C. under 
0.21 R, 90. 

The Court delivered the following 


= Judgmont :—This petition which originally came before 
Abdur, Rahim J, has been posted before a Bench because the. 
learned Judge doubted Lakshmi Ammal v. Sankaran Nair, 3 
and Subbarayudu v. Lakshmi Narasamma 4. Confining ourselves 
to the facts of this case, we are clearly of opinion that the 
petitioner who acquired a mortgage interest after the Court 
sale is not.a person entitled-to apply to set aside the sale under 
order 21 rule 89 Civil Procedure Code, A person having an 
interest in the property acquired before the sale is authorised to 
apply to set aside the sale, The petitioner has acquired an in- 
terest but acquired it after the sale and therefore does not come 
within the rule. As regards the further contention that he 
made the application to set aside the sale as agent of the owner, 
the Judgment ‘debtor, the Lower Appellate Court has found as 
a fact that he did not and ‘we cannot interfere in revision. The 
petition is dismissed with costs. 
© CAS. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—MR. Justice ABDUR RAHIM AND MR. 
JUSTICE SPENCER. a 
Velayuda Mudali and ‘others ... Petitioners. a 


(Accused iu C. C. No. 14035 of 
1919 on the files of the ard 
Presidency Magistrate George 
Town Madras.) | 

Madras City Police Act—S. 76—Arrack shop—Keeping open after—C losing 
hours—Sale of mutton after closing hours—Evidence of—Quesiion— Liability 
for—Conviction of lieense holder and his servants —Legality—License holder not 
present when offence commitied —Ef fect. 

In a.case in which V,.who had licénsed premises for sale of arrack and 
mutton in the town of Madras, and hig servants had been found by tha Presi- 
d noy Magistrate guilty of having kept open the arrack shop after 8 P. M. and 
algo of carrying on the business of sale of vegetables and mutton at .the same 





* Or. R. C. No. 654 to 657 of 1919. Or. R. P. Nos. 560 to 563 of 1919. 
l 18th December, 1919. 
1. (1912) I L R 39 Mad. 195 =24 MG, J. 112. 2, (1892) I L R 90 Oal. 8. 
8. (1918) 24 M. L., J. 206. 4, (1911) 1. L. R, 88 Mad. 775, 
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hour, it appeared that, after 8 P. M., the Inspector of Poliso noticed a larga crowd 
in front of the shop, that when he went in that direction somebody gave tha 
alarm and people began to disperse and someé or 7 men Walked out of the 
verdhdah int the street, the street door was locked and one of the 
employees of the licensee was watohing at the door, that the Inspector went in 
and found 18 parsons concealing themselves in the terrace of the house and 5 or 6 
more in the latrine, and that when he (the Inspector) went in the lights 
were switched off. Held, that there was evidence on which the Magistrate 
Was entitled to come to the conclusion that the arrack shop was kept open and 
that bussiness was being done in the mutton shop after closing hours. 


e 
Held, further that under S. 76 of the City Police Act, oaly the license-holder 
was liable to punishment for breach of the conditions of the license, even if he 
was not in the premises when the effence was committed, and that his servants 


were not liable. 


Per Abdur Rahim, J :—It would be keeping tha shop open Within the mean- 
ing of the law so long as members of the publio had scoasa to the shop. 
Quaere whether the conduoting of the sales after 8 P. M. by itself is an offence. 


Per Spencer, J :—If a shop is kept open after a prohibited hour by a ligensea 
or by parsons under his contro] and if he has a number of servants there is never- 
theless only one breach of the covenant in the license and it would be unreason- 
able if both the licensoee and all his servants were to be convicted and separately 
fined. 

Petitions under Ss. 435 and 439 of the Code of Crimi- 


nal Procedure, 1898, praying the High Court to revise the 
Judgments of the Court of the Presidency Magistrate, George 
Town, Madrasizn C. C. Nos. 14035, 14035 (a) 14036 and 14037 
of 1919. 

E. L. Thornton for the Petitioners.: 


The Crown Prosecutor for the Government. 
9 


The Court made the following 

Order —Abdur Rahim, J.—One Velayuda Mudali had 
licensed premises for sale of arrack and mutton in this town 
and he and his servants have been found by the Presidency 
Magistrate in the four cases that are before us guilty of 
having kept open the arrack shop after 8 P. M. and also of 
carrying on the business of sale of vegitables and mutton after 
the same hour. We are asked to say in Cr. Rev. case No. 654 
that the arrack shop was not open after 8 P. M. but the facts 
found by the Magistrate are that the Inspector of Police noticed 
a large crowd in front of the shop and that when he went in 
that direction somebody gave the alarm and people began to 
disperse and some 6 or 7 men walked out of the verandah into 
wie street, the street door was locked and defence witness 3 one 
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of the employees of the licensee was watching at the door. He 
(the Inspector) went in and found 13 persons concealing them- 
selves in the terrace of the house and five or six more in*the 
latrine. 


When he entered lights were switched off. Upon these 
facts it seems to me to be clear that the shop was kept open, 
The mere fact that it purported to be closed would not make 
any difference whilea man was kept at the door to open it for 
any customer to come in. It would be keeping the shop open 
within the meaning of the Jaw so long as members of the public 
had access to the shop. The Presidency Magistrate found the 


accused guilty of the charges of keeping open the arrack shop. 


and of conducting sales after 8 P. M. Whether the conducting 
of the sales after 8 P.M. by itself may be an offence or not 
the Keeping open of the shop is an offence being in breach of 
the license granted by the police. I do not see therefore any 
reason for saying that the offence charged had not been made out. 


Similarly as regards the breach of the condition with 
respect to the shop for selling mutton the Magistrate found 
that mutton was kept for sale in the same premises where the 
arrack is sold and [| do not think that we can interfere in 
revision with that finding. 


These being the facts two questions were argued before us 
that under S. 76 of the City Police Act the holder of the license 
could not be convicted if, as a matter of fact, he was not in the 
premises when the offence was committed, that is to say, when 
the shop was kept open for selling mutton or when mutton 
was exposed for sale after the fixed hour and that only his 
servants who were in charge of the premises at the time could 
be convicted under that section. The section undoubtedly is 
most unhappily worded and it is very difficult to construe it, It 
says “‘for any breach of any of the conditions of a license 
granted under this act the offenders shall be liable on convic- 
tion to fine not exceeding one hundred rupees and such fine 
may be recovered from the person licensed, notwithstanding 
that such breach may have been owing to the default 
or carelessness of his servants or agent in charge of the 
shop or place. Any person so convicted shall also be liable 
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to the forfeiture of his license at the discretion of the 
commissioner ”. The act previous to this act (Act III of 1888) 
was VIII of 1867 and the section of the old act corresponding 
to S. 76 of the present act was 29. 


That section was in these words “A breach of any of the 
condition of a license granted under the last preceding section 
shall be punishable by a fine not exceeding one hundred rupees 
and such fine shall be recovered from the person licensed not- 
withstanding that such breach may have been owing to the 
default or carelessness of the servant or other person in charge 
of the shop or place of sale. Any person so convicted shall 
also be liable to the forfeiture of his license, at the discretion of 
the Magistrate or of the Commissioner of Police. 


It would seem that under S. 29 of the old Act only the 
license-holder was liable to be convicted and that the fine was 
to be recovered from him. It may be that it was not necessary 
“to provide that the fine was to be recovered from him although 
the breach was caused by the default- or carelessness of the 
servants. But it is not to be necessarily inferred therefore that 
any person other than the licensee could be proceeded against 
under this section. The last sentence strongly suggests the con- 
struction that only the license-holder was the person aimed at, 
because the section speaks of the person so convicted being also 
liable to the forfeiture of his license. It cannot be said that the 
servant or agent of a license-holder has any license to forfeit. 
In S. 76 of the present Act the language is different in two 
respects. First of all the word “ offenders” is used and instead 
of saying that the fine shall be recovered as in S. 29 of the old 
Act it says that the fine may be recovered from the persons 
licensed. As regards the first it may be pointed out that here 
as in S. 29 of the old Act the last sentence speaks of “ any 
person so convicted ” and does not use the plural and by saying 
that the fine may be recovered instead of shall be recovered as 
in §. 29 of the previous Act the legislature cannot be said 
necessarily to have implied that persons other than the holder 
of the license could be convicted under S. 76. If it was the 
intention of the legislature to depart in this respect from what 
was previously the law it might be expected that it would have 
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made its meaning clear. We must further remember that what is 
punishable under the police act is the breach of the conditions 
of the license which would really be a breach Of a conttact 
with the licensing authority, The license is granted to the 
license-ho}der and it is he that is responsible for the observance 
of the conditions of the license. The license-holder often if 
not invariably carries on business through the agency of ser- 
vants or agents but it is he (the license holder) that undertakes 
to conform to the conditions of the license. We were referred 
to S. 64 of the Abkari Act of 1886 which was enacted two years 
prior to the Police Act of 1888 with which we are now dealing. 
That section expressly makes the holder of the license as well 
as the agent or servant who actually commits a breach of the 
conditions of a license punishable and 8S. 55 which is referred 
to iS. 64 also clearly proceeds on the same basis. But we 
cannot presume therefore that the legislature in enacting S. 76 
of the Police Act intended to proceed on the same lines as 
section 64 of the Abkari Act. On the other hand the inference 
should be the reverse. 


There is another difficulty in holding that under $S. 76 
both the holder of the license and his agents and servants may 
be convicted and punished, for itis easy to imagine cases in 
which the distribution of fines among the licensees and the 
servants or agents engaged by him in the business would 
give rise to considerable difficulties. On the whole the 
proper interpretation of S. 76 would appear to be that only 
the license holder is liable to punishment for breach of the 
conditions of a license. The result is that I would uphold the 
conviction and sentences in Cr. Rev. Cases Nos. 654 and 656 of 
1919 and set aside the conviction and sentences in Cr. Rev.Cases 
655 and 657 of 1919. The fines if paid in the latter cases will 
be refunded. 

Spencer, J. :—I agree with my learned brother that there is 
evidence upon which the presidency Magistrate in these cases 
was entitled to come to the conclusion that the arrack shop 
was kept open and that business was being done in the mutton 
Shop after closing hours and therefore acting as a court of 
Revision we should not interfere with the finding of guilty on 
the evidence. ; 
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On the question of law Iam also in agreement. In my 
opinion ifa shopis kept open after a prohibited hour bya 
licensee or by persons under his control and if he has a number 
of servants there is nevertheless only one breach of the cove- 
nant in the license and therefore it would be unreasonable if 
both the licensee and all his servants were to be convicted and 
separately fined as if each had committed a separate offence. 
The difficulty in applying S. 76 of the City Police Act has arisen 
out of the use of the word “offenders” in the plural in the 
section but the section goes on to provide (hat the fine (in the 
singular) may be recovered from the person licensed and it also 
provides that any person (in the singular) so convicted should 
be “liable to the forfeiture of his license”. As my learned 
brother has pointed out as there is no license issued to the 
servant it cannot be said that he would be liable to theefor- 
feiture of his license. This is an indication that it was in the 
contemplation of the legislature that only the licensee should 
be tried for the offence of breaking his license. S.29 of the pre- 
vious act cf 1867 also contirms this impression. It speaks of the 
breach being punishable not of any particular person being liable 
to be punished and it provides that the fine should be recovered 
from the person licensed notwithstanding that the default was 
due to the act of the servant or other person in charge. Where 
the legislature intends to provide for one or more persons being 
punished for a single offence under this act it provides in clear 
terms for that being done, see Ss. 45, 71 and 72. For 
instance under S. 45 the owner of a common gaming house and 
his assistants are made liable to be punished separately. 
Similaily in the Abkari Act (Mad. Act 1 of 1886) the holder of 
a license is declared by S. 64 to be punishable for such breaches 
of the license as are mentioned in S. 55 as well asthe actual 
offender, if the actual offender is in his employ and he fails to 
prove that he has done his best to avoid any breach of his license. 


I agree wi'h my learned brother that the convictions should 
be upheld in criminal Rev. cases 654 and 656 and reversed in 
the other two cases and that the fines in 6.5 and 657 should be 
refunded. 


A. S. V. — 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT.—SIR JOHN WALLIS, KT, CHIEF JUSTICE, AND 
MR. JUSTICE KRISHNAN. 


Haji Abdulla Sahib and another s... Appellants. * 
v. 


Alanji Abdul Lathief Sahib and another ... Respondents. 


e 
Garnishee Proceedir gg—Debts duo to Judgment-debtor and others- Erroneous 
distribution of asscts—Right of persons enlitied to recover—Madras High Cowt— 
Original Side Rules Rr. 247, 262 and 264. 


Debts owing to the Judgment-debtor and anotber are not the proper subjects 
of garnisbes proceedings, still less debts due to the estate ola deceased person of 
whom the Judgment-debtor is merely aco-heir, A garnishee order im prope ly 
made may beset aside anda refand ordered at the iaatanoe of other parties 
interetted in the debt. The law is the same in England and India. 


Marshall v. James 1, Burrell v. Read 3, Rel. on. 


A debt due to M., a deceased Mahomedan, was attached by plaintifis in execu- 
tion of a decree obtsined by them against the heirs of the deceased on a debt due by 
him. The defendants obtained a decree on the original aide of the High Couct 
against A one ofthe heirs of M and in execution attaohed the debt due to M. 
The co-hairs of A preteried an objection under R. 247 of the O.ig nal Side Rules 
to the attachment by the defendants but the Judge uoting under Rule 264 directed 
the garuishee to pay the money into court and allowed the defendants to draw it 
out, without prejudice to the rights of the claimants. In a suit by the plaintifs 
against the defendants for regovery of the moneys drawn out by the litter, held, 
that the plaintifis were entitled to recover. 


Per Krishnan, J.—The oreditors of M had a prior claim asthe d-bt was due 
to M and could be taken by his heir' A only subject to the rights of Ms 
creditors to have their debts paid out of his estate, 


On appeal from the decree of the Hon’ble Mr, Justice 
Coutts Trotter passed in the exercise of its Ordinary Original 
Civil Jurisdiction of the High Court in Civil Suit No. 475 of 


1916. 
C. V. Ananthakrishna Aiyar for the Appellants. 
T. R. Venkatarama Sastii, P. Venkataramana Row and 


T. G. Rnghavachariar for Responde: ts. 








* Q.S, A. No. 14 of 1919. 2nd Muich, 1:20, 
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The Court delivered the followed the following 


, Judgments :—The Chief Justice.n—A debt owing to the 
late Arcot Mohidin was attached in execution of decrees of 
this court against his eldest son Abdul Rahim, and garnishee 
orders were obtained on the Original Side of this court for its 
payment into court in satisfaction of the above decrees against 
Abdul Rahim. The debt was not due to Abdul Rahim but to 
his deceascd father, who was represented by the whole bedy of 
co-heirs, including Abdul Rahim, who were entitled to share 
in the beneficial surplus of the estate of the deceased after 
satisfying his debts. The garnishee order was therefore 
wrongly made, as it is well settled that debts owing to the 
judgment debtor and another are not the proper subjects of 
garnishee proceedings, Macdonald v. Tacquash Gold Mines Co., 1 
still less debts due to the estate of a deceased person of 
whom the judgment debtor is merely a co-heir. Marshall v. 
James, 2 and Burrell v. Read, 8 are authorities for the pro- 
position that a garnishee order so improperly made may be set 
aside and a refund ordered at the instance of the other parties 
interested in the debt, such as the other co-heirs of the 
judgment debtor, or as in this case the Receiver appointed in 
Original suit No. 36 of 1913 in the Court of the Suboridinate 
Judge of North Arcot in execution of the decree in that suit 
against the representatives of the deceased. That Receiver who 
is the present plaintiff instituted Original Suit No. 92 of 1916 
in the Court of the Subordinate Judge of North Arcot which 
was transferred to this Court for the recovery from the Ist 
defendant the garnishee and the 2nd and 38rd defendants the 
attaching decree-holders of the sums paid cut to the 2nd and 
3rd defendants in the garnishee proceedings. Coutts Trotter, J. 
gave him a decree against the 2nd and 3rd defendants who have 
appealed. Exhibit KK is an application put in by the other 
co-heirs of the deceased Arcot Mohidin under Rule 247 of 
Original Side Rules to raise the attachment to the extent of 
340 out of 480 shares, but the learned Judge acting apparently 
under Rule 264 read with rule 262 of the Original Side Rules 


1, (1884) 18 Q. B. D, 586. 2, (1905) 1 Ch, 482. 
3, (1894) 11 T. L. R. 86, 


PART IIL] THE MADRAS LAW JOURNAL REPORTS. 93 


made an order that the garnishee should pay the money into 
court and the attaching creditors be at liberty to apply to draw 
itout. The order also provided that “if the claimants herein 
shall have any good cause of action against the garnishees 
herein, that cause of action will be entirely unaffected by this 
Order.” The effect of this order in my opinion was in the 
exercise of the discretion vested in him under Rule 264, the 
learned Judge declined to hear and determine the claim 
made by the other representatives of the late Arcot Mohidin 
and left them to enforce their right by suit; but even 
if it be regarded as a decision as against the claimants, 


they would still be entitled under the Code to sue within 
the year to establish their right. 


In these circumstances it is 1 think clear in any view that 
the receiver who has been appointed in execution of a decree 
against the estate of the late Arcot Mohidin in the hands of his 
representatives is entitled to recover monies forming part of that 
estate which have been wrongly paid to the 2nd and 3rd defen- 
dants under the garnishee proceedings already referred to. I 
ain, also, clearly of opinion that the 2nd and 3rd defedants 
have no claim to rateable distribution as their attachments are 
in execution of decrees against Abdul Rahim who could not 
himself prevent the suit debt, which forms part of the estate of 
the late Arcot Mohidin, being taken in execution of the decree 
against himself and the other co-heirs of the late Arcot Mohidin 
to the extent of his estate in their hands, the very decree in 
execution of which the plaintiff has been appointed Receiver. 
In this view of the case no further question of the right to rate- 
able distribution arises. In the result the appeal fails except 
as to the point dealt with by my learned brother and is dismiss- 
ed with costs of the Plaintiff. Memorandum of objections is 
dismissed with costs of: 1st defendant. 


Krishnan, J :—This is an appeal against the decree passed 
in the Original Side of this Court ina suit brought by a 
receiver appointed by the Subordinate Court of North Arcot in 
execution of a decree passed by that Court in O. S. No. 36 of 
1913, onits fle. That was a suit by certain creditors ofa 
deceased Mahomedan, one M. Hussain Sahib against all his 
heirs for payment of a debt due by him to them ; and a decree 
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was passed in their favour for the amount due to them against 
the assets of the deceased as well as against his son, Abdul 
Rahim personally. In execution of that decree a debt due by 
the Ist defendant to the deceased was attached by them and to 
realise the money, if necessary by suit, the receiver was 
appointed and he brings the present suit. 

The lst defendant is the person who owed the debt in 
question. The 2nd and 3rd defendants are two creditors of 
Abdu! Rahim in Madras who obtained decrees against him per- 
sonally on the Original Side. After the attachment by the 
North Arcot Court they also attached the same debt but on the 
footing that the whole amount was due to their judgment. 
debtor, the son. Garnishee proceedings were taken out by them 
against the Ist defendant and he paid the money into court. 

He subsequently stated to the Court in an affidavit that the 
money was due to the estate of the deceased and not to the son 
and that it had been attached by the North Arcot Court. It 
does not however appear that any notice was given to the North 
Arcot decree-holders under rule 263 of the Original Side rules, 
There was also a claim petition by the other heirs of Hussain 
to release their shares in the money from attachment. This was 
rejected by the Court and a review of the Order applied for was 
also rejected. The whole of the money was then ordered by 
the Court to be paid out to defendants 2 and 3 and they drew 
it out accordingly. 

The Ist defendant pleaded that having paid the money into 
court under its order was not liable to pay the money over 
again; and defendants 2 and 3 pleaded that they were entitled 
to Keep the moneys they got under orders of Court and that 
plaintiff had no cause of action against them. The learned 
judge on the Original Side decreed the plaintiff’s suit against 
defendants 2 and 3 treating it as one under S. 73 (2). C.P.C. 
and dismissed it against the Ist defendant. Defendants 2 and 3 
have appealed to us and there is a memorandum of objections 
by the plaintiff as lst respondent against the Ist defendant 
claiming the money from him, if defendants 2 and 3 are to be 
exonerated. 

It is not now denied that the debt in question was 
really due to the deceased and was part of his assets. Nor 
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is any objection taken to the validity of the attachment by 
the Nortn Arcot Court and of the appointment of the receiver. 
As a receiver appointed in execution to the estate of the decéased 
to realise the attached debt he combines in himself the rights of 
all the heirs of the deceased as well as the rights of the decree- 
holders resulting from the attachment. 


It seems to mea distinction has to be made in this case 
between Abdul Rahim’s share in his father’s money and the 
shares of the other heirs. In the assets of the deceased his son 
had only a fractional share, the rest belonging to the other heirs 
and it is therefore clear that the son’s personal creditors had no 
manner of right to proceed against that part of the debt due to 
the father which passed on his death to the other heirs. Plain- 
tiff’s right, as representing those heirs, to recover from defendants 
2 and 8 the money due to them which the latter had obtained 
by awrong process of court is thus perfectly clear, It is not 
pleaded that the order on their claim petition is any bar to the 
suit; norcan it be. As I understand the proceedings, their 
applications were by way of claim against the improper attach. 
ment of their shares of the money and Rule 247 applied to 
them. There is no provision of law quoted in their petitions, 
Exhibits U and KK 14 but they were applications to release 
their shares from attachment and made by them swo motu and 
not on any notice served on them under R. 263 of Original Side 
Rules. I ám therefore inclined to think that the order on their 
claim petitions must be treated as made under O. 21, R. 61. If 
that is correct, R. 63 expressly provides for a suit. If however 
the order is to be treated 15 one made under rule 264. It will still 
not be a bar to the present suit as the orders on them 
expressly reserved the right of suit to the claimants as pointed 
out by the learned Chief Justice. Defendants 2 and 3 have 
therefore no defence to the plaintiff's claim to that part of the 
money which belonged to the other heirs. 


The claim to Abdul Rahim’s share of the debt standson a 
different footing : for it was attachable by his personal creditors 
and was attached by them. Though the attachment was 
made by defendants 2 and 3 of the whole money as belonging 
to him, it must be held to havé taken effect against Abdul 
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Rahim’s share of it. We have then to consider as between 
competing attaching decree holders, one party being the father’s 
creditors and the other the son's, what should be done with the 
money. It was suggested that it should be rateably distributed 
but I consider the father’s creditors have a prior claim as the 
money belonged to the father and could be taken by the son 
only subject to their rights to have their debts paid from it (See 
Bhola Nath v. Magbulun-nissa 1. It is true that the son ig not 
prevented from dealing with his share of the father’s assets 
because of the existence of a debt due by the father ; but in this 
case the father’s creditors had already exercised their right of 
recourse to the father’s assets in the son's hands by attachment 
in execution of their decree and any dealing by the son with it 
subsequently and any attempt of his own creditors to deal with 
it must be subject to their rights. In fact the order passed by 
Bakewell, J, when directing payment of the money into Court 
recognised this position as the order expressly said that it was 
“subject to any subsisting attachments thereon” evidently refer_ 
ring to the North Arcot attachment which was the only one on 
it. Itis unfortunate that at later stages this was overlooked and 
it resulted in wrong orders being passed in the garnishee pro- 
ceedings. Iam of opinion that plaintiff as representing the 
rights of the decree-holders of North Arcot was entitled to be 
paid out the amount of his decree even from Abdul Ranim’s 
share in preference to defendants 2 and 3 and they, must be 
looked upon as holding the money for him. 


It has however to be ‘considercd whether the garnishee 
proceedings by which defendants 2 and 3 got the money isa 
bar to the plaintiffs claim. As already stated the decree- 
holders in North Arcot were not parties to the garnishee pro- 
ceedings as no notice seems to have been sent to them and 
they are not bound by them. It is a weil established rule in 
English Law, as pointed out by the learned Chief Justice, that 
in garnishee proceedings the Court which passed the order has, 
for correcting any injustice done, an inherent power, on the 
application of any party injured, to vacate it and to direct the 
repayment into court of moneys realized and paid out by 
it if itis proved that the order was wrong and. has worked to 





1. (1903) I. L, R. 26 All 28. 


PART IV.] THE MADRAS LAW JOURNAL REPORTS. 97 


the prejudice of any person. (see Moore v. Peachey: The Charing 
Cross Bank...... Garnishee 1 Marshall v. James 2 and Burrel & 
Sons v. Read 3.) There is no reason why this rule should not be 
adopted here. There are no garnishee proceedings in the mofus- 
sil and there are no provisions regardng them in the Civil 
Procedure Code In the Presidency town too there is nothing in 
the Original Side rules against the adoption of that view. It is 
quite clear that the garnishee orders in the present case were 
erroneous and has worked tothe prejudice either of the decree- 
holders in North Arcot or to the garnishee if he has to pay 
again. The orders may thus be vacated by this Court ona 
proper application to it and as the matter is before us I think 
we are justified in treating them” as set aside without a separate 
application for it. ` Those orders therefore cannot be pleaded 
in “this Court as giving defendants 2 and 3 any -rights against 
parties properly entitled to the money. 

It was suggested that on setting aside the garnishee 
orders we should only direct the refund of the money into 
Court and leave it there for the parties to work out their 
rights in execution. I do not think that that course is a 
necessary or proper one. The parties are all before us and 
the plaintiff claims for his decree-holders and we must 
therefore decide who is entitled to it. For the reasons 
given above I would hold that the plaintiff is entitled to the 
whole of it having a priority of claim over defendants 2 and 3 
“as to Abdul Rahim’s share and being solely entitled to the 
shares of the other heirs. 

My learned brother Coutts Trotter J, has in his Judgment 
put the receiver’s right of suit under S. 73 clause (2) but I find 
some difficulty in following his view. To sue under clause (2) 
a person must be entitled to rateable distribution under the 
section, that is, under clause (1) and for it an application by 
him suchas is described in clause (1) to the Court holding the 
assets was necessary. I feel great difficulty in holding that that 
condition was fulfilled in the present case. But however in the 
“view I am taking it 15 not necessary to express a definite opinion 
on the point. 


a ee © rea eee ane ae a 
1, 66 L. T. 198, 2. (1905) 1905, 1 Ch. 482; 
3. (1894) 114 Ë. L, R. 36. 
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The appeal of defendants 2 and 3 then fails but there is a 
minor point brought to our notice regarding the form of the 
decrde. It is drafted as a joint one against defendants 2 and 3. 
There is no joint liability as each is only liable to repay what 
he received. The decree must be modified to make it a several 
one against each defendant for what he has to refund. With 
this modification the appeal must be dismissed with costs of 
plaintiff. The memorandum of objections is not pressed and is 
also dismissed with costs of 1st defendant. 

A. S. V. 


ín eee 


PRIVY COUNCIL. 


PRESENT :—-LORD BUCKMASTER, LORD DUNEDIN, SIR 
JOHN EDGE, AND MR. AMEER ALI. 6 


Nataraja Tambiran ... Appellant * 
v. 
Kailasam Pillai ... Respondent. 


Hindu Law — Appointment as head of Mutt — When invalid — attendant 
irusteeship — how affected by invalid appointment — Code of Civil Procedure , 1882 
(Act XIV of 1882) sec. 539. 


The appointment of a successor in the offioe of head of a mutt, not made in 
the interasts of the mutt, is not a valid appointment, and the trusteeship of 
Devastanams and their endowed properties, which ordinarily is held by the lawful 
head of a mutt, does not vest in him. 


Devastanams and their endowments when held as trust property by the person 
who is for the time lawfully head of a mutt are held by him as a trustee of reli- 
gious and charitable trust properties, to whioh sec. 589 of the Code of Civil Proce- 
dure, 1882, would apply. 

Appeals from a decree of the High Court of Madras dated 
15th December 1916, modifying decrees of the Temporary Sub- 
ordinate Judge of Ramnad. 


The facts appear fully in their Lordships’ Judgment. Two suits 
were originally instituted in the District Court of Madura in which 
declarations were sought that none of the defendants (including appel- 
lant Nataraja) was a lawful trustee of the Tiruvannamalai Mutt and 
of certain dependent Devastanams or temples. That Court held that 
Nataraja was not a trustee of the Mutt or of the Devastanams and that 
no suit lay under Sec. 539 of the Code of Civil Procedure, 1882, in 
respect of the Mutt or of the Devastanams and dismissed the suits. 


* April 27, 29 and 80, 1920, 
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The High Court (Munro and Abdur Rahim, JJ.) after reference to a 
Full Bench (Sir R. S. Benson, C.J., and Wallis and Sankaran Nair, 
J. J.) which held that, in the absence of evidence to the contrary) the 
head of a Mutt is not a trustee, set aside the decrees and remanded the 
suits for trial. On the remand the stits came for trial before the 
Temporary Subordinate Judge of Ramnad, who found that there was no 
evidence to show that the head of the Mutt was a trustee of the Mutt 
or of its properties and dismissed the suits, Appeals were preferred to 
the “High Court (Sir John Wallis, C. J., and Napier, J.) which declared 
that Nataraja was not the lawful trustee of the Devastanams and the 


endowments thereof, and directed the Lower Court to appoint a fresh | 


trustee of the said Devastanams, and place him in possession. Hence 
these appeals. Fora full report of the proceedings in the High Court 
See 19 M. L. J. 772 and 32 M. L. J. 271. 


Ubjohn, E. C. (with him Kenworthy Brown) for Nataraja. 
Nataraja wasthe junior headand claimed by rotation, he was 
solemnly ordained and consecrated, andin 1902 the general body of 
Tambirans recognized and adopted him as Pandara Sannidhi, affirm- 
ing his right to that ofice. He was properly appointed by 
Thandavaraya whatever his motive was, and it should not have been 
held on the evidence that the appointment was mala fide and invalid. 
Section 539 of the Code of Civil Procedure, 1882, has no application 
to either of the suits. 


De Gruyther, K. C. (with him Dube) for the plaintiffs. Thandava- 
rayan wasa trespasser, and he appointed Nataraja his successor to 
avoid exposure. The appointment should be made in the interests of 
the Mutt only, and if it is made not in the interests of the Mutt, but 
for personal reasons, itis bad, and Nataraja was never the lawful 
head of the Mutt. 

It is established that the Mutt in question is a religious or chari- 
table institution within the meaning of section 539 of the Code of Civil 
Procedure, 1882, and that the suits brought by the Plaintiffs under the 
provisions of that section are maintainable. 


Upjohn, K. C. replied. 

Their Lordship’s judgment was delivered (7th June, 
1920) by 

SIR JOHN EpGe:—These are three consolidated appeals. 
One of the appeals is from a decree of the High Court 
of Madras made in a suit (No. 1 of 1905) in which 
Shunmugam Pillai and Kailasam Pillai were the plaintiffs and 
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Nataraja Tambiran, Ramalinga Tambiran and Sankaralinga 
Tambiran were the defendants. That suit was instituted in 
the District Court of Madura on the 1st May 1905, and by it 
the plaintiffs sought a declaration that none of the defendants 
was a lawful trustee of the Tiruvannamalai Mutt and of 
certain dependent Devastanams or temples and other 
reliefs. Another of the consolidated appeals is a cross-appeal 
from the decree of the High Court in that suit. The other of 
the consolidated appeals is an appeal from a decree of the High 
Court made ina suit (No, 2 of 1905), in which Kaliswara 
Gurukal, Vaduganautha Gurukal, and Suppiah Gurukal were 
the plaintiffs, and Nataraja Tambiran and Sankaralinga 
Tambiran were the defendants, The latter suit was instituted 
in the District Court of Madura on the 2nd July, 1905, and by 
it the plaintiffs sought a declaration that neither of the defen- 
dants was the lawful trustee of the same Devastanams or the 
endowment of those temples and other reliefs. The consent 
in writing of the Advocate-General for Madras was obtained 
under S. 539 of the Code of Civil Procedure, 1882, for the 


-institution of each of those suits. The main contention in each 


suit was as to the position of Nataraja ; that is, as to whether 
he was a trustee or held in some other capacity. On the 14th 
March, 1906, the District Judge found that Nataraja was not 
a trustee of the Mutt or of the Devastanams, and that no 
suit lay under 8. 539 of the Code of Civil Procedure, 1882, in 
respect of the Mutt or of the Devastanams, which in his 
Opinion went with the Mutt, and by his decree dismissed the 
suits. From those decrees there were appeals to the High 
Court. In each of the appeals the High Court set aside the 
decree of the District Judge and remanded the suit for trial. 


On the remand the suits came on for trial before the Tem- 
porary Subordinate Judge of Ramnad, who will hereafter be re- 
ferred to as the Trial Judge, by whom they were by consent tried 
together with a suit which was instituted in 1912 by one 
Ponnambala Desika against Nataraja, alleging that he and not 
Nataraja was the lawfully appointed head of the Mutt. Separate 
issues were framed in each of the three suits, and evidence was 
recorded. The Trial Judge by his decree dismissed the suit of 
1912 ; that decree was not appealed and became final. 
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The Trial Judge found in suit No. 1 of 1905 that there 
was no evidence to show that the head of the Mutt was a trustee 
of the Mutt or of its properties, and by his decree dimissed 
that suit. The Trial Judge apparently considered that, so far 
as that suit was concerned, it was not necessary to find whether 
Nataraja was a trustee of the Devastanams and the properties 
with which they were endowed. That decree in suit No. 1 of 
1903 was appealed te the High Court and neither on that 
appeal, nor in these consolidated appeals was any attempt made 
to challenge the correctness of the finding of the Trial Judge 
in suit No. 1 of 1905 that there was no evidence to show that 
the head of the Mutt was a trustee of the Mutt or its properties. 
The Devastanams and their endowments were not property of 
of the Mutt, but admittedly they are held as trust property by 
the person who is for the time lawfully the Pandara Sannidhi 
or head of the Mutt, and the Pandara Sannidhi holds them as 
a trustee of religious and charitable trust properties, to which 
Section 539 of the Code of Civil Procedure, 1882, would apply. 
The Trial Judge also by his decree dismissed the suit No, 2 of 
1905. That decree was appealed to the High Court. 


The appeal to the High Court in suit No. 1 of 1905 was 
numbered 317 of 1913 in the High Court File, and the appeal 
in suit No. 2 of 1905 was numbered 318 in that File. The 
appeals were heard together by the High Court, and all the 
evidence which had been recorded in those suits and in the 
suit of 1912 was before the learned Judges before whom the 
appeals in the suits of 1905 came for hearing. The High 
Court by its decree in suit No. 1 of 1905 confirmed the decree 
of the Trial Judge in so far as it dismissed the plaintiff's suit 
in respect of the office of Pandara Sannidhi of the Mutt and 
its endowments, and reversed that decree in other respects, and 
by its decree in suit No. 2 of 1905 reversed the decree of the 
Trial Judge, and declared that Nataraja was not the lawful trus- 
tee of the Devastanams and the endowments thereof, and direc- 
ted the Lower Court to appoint a fresh trustee of the said 
Devastanams, and to place the trustee so appointed in posses- 
sion of the said Devastanams and endowments, 

In 1894 Thandavaraya Desikar, who was the then Pand- 
ara Sannidhi or head of the Mutt, and had as such head of the 
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Mutt the right to appoint his successor, appointed Nataraja, a 
defendant to the suits, as his successor, and Chinna Pattam or 
junfor head of the Mutt. The only question which their Lord- 
ships consider necessary to decide in these appeals is whether 
that appointment was a valid appointment. Admittedly the 
head of the Mutt holds the Devastanams and the properties with 
which they were endowed as a trustee whether he is to be con- 
sidered as a trustee of the Mutt itself or not. Thandavarayan 
Desikar died in 1902. 


The validity of the appointment of Nataraja was questioned 
in the suits of 1905, mainly on the allegations in the plaints in 
those suits that Thandavarayan was a trespasser, and had not 
been appointed head of the mutt by Arumuga Desikar who had 
died in 1893 and was the head of the Mutt. The validity of 
the appointment of Thandavarayan as head of the Mutt has 
been established, and cannot now be questioned. It was, 
however, alleged in the plaint in each of the suits that Thanda- 
varayan in 1823 appointed Nataraja as his successor “ out of 
fraudulent and sinister motives.” The meaning of that allega- 
tion is that the appointment of Nataraja was an invalid appoint- 
ment as not made bona fide in the interests of the mutt, and 
was made by Thandavarayan in furtherance of his own interests, 
and an appointment so made would not be an appointment 
made in the bona fide exercise of the powers of the head of 
the Mutt, and would be invalid. See Ramalinga Pillai v. 
Vythilingam Pillat, 1. Inferentially, but not expressly, the 
allegation that the appointment of Nataraja had been made 
from fraudulent and sinister motives by Thandavarayan was 
denied by Nataraja in his written statement. In the later of 
the suits of 1905 Nataraja in his written statement alleged that 
the appointment “ was made with the best motives and in the 
best interests of the institution,” that is, of the Mutt. A direct 
issue as to the validity of the appointment of Nataraja should 
have been framed in each of the suits of 1905, but was not. The 
omission of such a framed issue did not, however, take any of 
the parties by surprise. Documentary evidence from which it 
might be inferred that the appointment of Nataraja had been 


—— 








1, (1898) L. R.20 I. A, 150. 
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made by Thandavarayan not bona fide in the interests of the 
Mutt but for his own protection was filed, and subsequently 
witnesses were called to speak to facts whose evidence if rdia- 
ble led to the conclusion that the appointment was not made 
in a bona fide exercise of the power to appoint a successor. 
- Briefly stated, the motive which influenced Thandavarayan to 
appoint Nataraja as his successor was alleged to have been 
Thanglavarayan’s desire to avoid the risk of being prosecuted 
ona charge of murder and'a charge of forgery of a will, 
charges which Nataraja was making and to avoid the question 
raised by Nataraja that Thandavarayan himself had not been 
appointed the head of the Mutt. It is not necessary to consi- 
der whether those charges were or were not well founded. 


The Subordinate Judge considered that the witnesses who 
gave evidence in support of the case that the appointment of 
Nataraja was not made bona fide in the exercise by Thandava- 
rayan of his power of appointment were interested witnesses, and 
found that the appointment was not the result of a corrupt bar- 
gain between Thandavarayan and Nataraja, but was made in 
bona fide settlement of disputes of doubtful claims in respect of 
a certain place. 


On appeal to the High Court, the learned Chief Justice in 

his judgment said :— 
“In the plaint, as already stated, the plaintiffs attacked the ist defandant’s 
(Nataraja’s) appointment on the ground that Thandavaraya under whom he now 


elaims was not himself the lawful Pandara Suunidhi and alao on account of the 
giroumstances under which the 1st defendant’s appointment was made. 


“ This last question, though distinctly raised in the pleadings, was ; not, to say 
¿he least. very clearly taken in the issues in these two suits (the suits of 1906), 
but it was the subject of the fourth issue in the third suit (the suit of 1912) whioh 
was tried with them.—Whether the appointment of the Ist defendant to the 
Ohinna Pattam by the late Pandara Sannidhi was made mala fide to serve his 
own purpose, and therefore invalid ? It ig, I think, clear that the parties in 
these two suits also went to trial on this issue, anad thst we are bound to deal 
with it.” 

Napier J., in his judgmentin the appeals tothe High Court, 
said on the same subject : “ I am satisfied that the matter was 
treated as an issue in the present suits (the suits of 1905), and 
that the non-existence of a specific issue at the trial was not 


considered of any importance, than being the issue in the other 
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suit,” that is, in the suit of 1912. It appears to their Lord- 
ships that the learned Judges of the High Court were justified 
in tteating the question as to whether Nataraja’s appointment 
as head of the Mutt was or was not a valid appointment as an 
issue upon which the parties to the suits of 1905 went to trial, 
and that for determining that issue the learned Judges were 
entitled to look at the evidence which was recorded in the suit 
of 1912 and was before them. . 

The Chief Justice found that the appointment of Nataraja 
by Thandavarayan was not in bona fide settlement of doubtful 
claims, and was in pursuance of an arrangement between them 
of a very different character by which Thandavarayan agreed to 
exercise his powers of appointment for the purpose of obtain- 
ing an advantage to himself andin furtherance of his own 
interests. ` 

Napier J., after a careful review of the evidence, found :— 


‘In the result I am satisfied that Thandavarayan would not have appointed 
Nataraja his opponent, as his successor, were it not for his desire to secure hirn- 
self from further opposition. In my opinion, he did not appoint him in the true 
interests of the Mutt. He consented to an arrangement of an unusual character 
under which he parted with a considerable portion of his .temporal rights with an 
eye solely to his own security, and under pressure of great danger to himself.” 


Their Lordships find as facts that Arumuga Desikar, who 
was in 1893 Pandara Sannidhi, or head of the Mutt, died on the 
23rd May, 1893, and that Thandavarayan at once claimed the 
succession to the headship of the Mutt, alleging that he had 
been appointed on the 22nd May, 1893, by Arumuga as his suc- 
cessor, and also alleging that his appointment had been con- 
firmed by Arumuga by his will of that date. That claim was at 
once challenged by Nataraja, who alleged that he himself had 
been appointed by Arumuga as his successor, that Thandavara- 
yan had not been appointed, and that the will was a forgery. 
Thandavarayan presented the alleged will for registration. The 
registration of the will was successfully opposed by Nataraja 
on the ground that it was a forgery ; Nataraja also alleging that 
Thandavarayan had murdered Arumuga. The Registrar found 
that the will was not genuine. Nataraja threatened to prosecute 
Thandavarayan. Thandavarayan asked the witness Narayana- 
sami Desikar to get Nataraja to compromise and not prosecute. 
This witness met Nataraja and asked him not to prosecute, as 
prosecution was a big matter, and would bring disgrace to both 
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sides. Nataraja insisted that if a compromise was to be effected 
‘he should be made Chinna Pattam, that is, junior head of the 
Mutt, with a right to succeed to the position of Pandara Saani- 
dhi or head of the Mutt, and be given sufficient properties to 
maintain his position. This witness said that he advised Than- 
davarayan to comply with Nataraja’s demands. Chockalinga 
Tambiran, who was one of Nataraja’s witnesses; admitted in 
cross-examination that Nataraja “was arranging to take further 
proceedings after the registration of the will was refused. Those 
further proceedinys must have been criminal proceedings. 
There is abundant other evidence from which it is to be inferred 
that Nataraja was threatening to institute criminal proceedings 
against Thandavarayan. Chockalinga also admitted in cross- 
examination that one Ramasami Ayyar brought Nataraja to 
Thaudavarayan and settled the disputes bet ween them. 


Their Lordships entertain no doubt that the appointment of 
Nataraja as his successor in the office of Pandara Sannidhi, or 
head of the Mutt, was not made in the interests of the Mutt by 
Thandavarayan, but was made by him solely in his own interests 
as the result of a compromise by which he avoided the risks of 
a criminal prosecution fora forgery of the alleged will of Aru- 
muga, of which he had unsuccessfully’ attempted to procure 
registration. Their Lordships consequently hold that Nataraja 
never was validly appointed head of the Mutt, and never having 
been the lawful head of the } Mutt, the trusteeship of the Deva- 
stanams and their endowed properties did not vest in him, and 
that the decrees of the High Court, the subjects of these two 
consolidated appeals, are right. 


Their Lordships will humbly advise His Majesty that the 
appeals should be dismissed with costs, and thatthe cross- 
appeal should be dismissed without costs. 


Solicitor for appellant—Nataraja : Douglas Grant. 
Solicitor for respondents:— H. S. L. Polak. 


A. P. P. 
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PRIVY COUNCIL. 


PRESENT LORD BUCKMASTER, LORD DUNEDIN, SIR JOHN 
6 
AND Mr. AMEER HLI. 


Sitabai and Another ... Appellants. 
Y. 
Bapu Anna Patil and another ... Respondents. 


Hindu Law—Bombay School-—-Widow s power of adoption—subject to mandatory 
direction in husband's will~construction not affected by subsequent conditron.e 


According to the Bombay School of Law the duty ofa Hindoo widow to 
obey her husband's command compels her to act upon any mandatory direction 
that he may give by will as to the way in which her power of adoption should be 
exercised. 4 

-A condition ina will imposing duties on the adopted son is one subsequent 
to the appointment and not 8 condition precendent to the exercise of the power. 

Appeal from a decree of the Court of the Judicial Commissioner 

Central Provinces, dated 12th March 1917) reversing a decree of the 


Additional District Judge, East Berar. 

By his will one Prahlad Narayan Jog directed as follows :—"If I 

did not adopt a son during my lifetime my wife should, as far as 
possible, adopt Shankar, the second son of my elder brother, Tirthos- 
warup Govind Narayan Jog. If he (the boy) cannot be obtained, any 
other boy should be adopted with the advice of the trustees” ; 
l The widow adopted Narain, the second appellant, and the suit was 
brought by the plaintiffs-respondents for a declaration that the adop- 
tion of the second appellant was invalid in law. The Court of first 
instance held that the adoption was valid, but the Appellate Count (F. 
W. A. Prideaux, J., and Mittra, A. J. C.) declared that it. was invalid. 
Hence this appeal. ; 

Parikh (with him Sanyal) for apani admitted that if the 
husband directed his wife to adopt'a particular person she must do so, 
and could adopt another only if he could not be obtained, but 
claimed that the will did not show that Shankar alone should be 
adopted, and that the boy adopted must live on affectionate terms 
with the widow, which under the circumstances was impossible, 

Sanyal for appellants followed. 

` De Gruyther, K. C. (with him Dube) for respondents were not 
called upon. ; 

Their Lordships’ Judgment was delivered (7th May, 1920) by 
LORD BucKMASTER—Their Lordships do not desire to trouble 


* 6th and Tth May 1920: 
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Counsel for the respondents. There is no controversy as to 
the facts which lie behind this dispute, and the relevant pro- 
position of law has been accepted in both the -Courts below. 
It is this: That according ‘to the Bombay School of Law the 
duty of a Hindoo widow to obey her husband’s command 
compels her to act upon any mandatory direction that he may 
give by will as to the way in which her power of adoption 
should be exercised, ` 


The whole question in this case, therefore, is whether the 
will of one Prahlad Narayan Jog, dated the 12th June, 1901, 
imposed any such mandate upon his widow. The direction 
he gave is contained in clause 22, and. it runs in these terms:— 

“If T did not adopt a son-during my lifetime my wife should, as far as possible, 
adopt Shankar, the second son of my elder brother’ Tirthoswarup Govind Nara- 
yan Jog. Ii he (the boy) cannot be obtained, any other boy should be adopted 
with the advice of the trustees.” 

The point for determination, therefore, is whether those 
words merely appeal to the wife to exercise her discretion in the 
manner indicated, or whether they impose upon her a mandate 
so to exercise it. The difficulty in the construction is due to 
the rather confused and in artistic use of words in the clause; but 
their Lordships, having given the most careful consideration to 
the arguments that have been advanced by both Counsel for the 
appellants, have come to the conclusion that the view expressed 
by the Judicial] Commissioner asto its effect was correct. “Should 
as far as possible’ means, in their Lordships opinion, that unless 
there are conditions outside the will preventing the possibility of 
the adoption, the widow, when she does adopt, is to exrecise her 
power in favour of Shankar; and his view is strengthened and 
confirmed by the final words which provide that if the boy 
cannot be obtained another boy should be adopted with the 
advice of the trustees. The boy could be obtained. The only 
difficulty that arose was due to an unhappy and unfortunate 
difference of feeling between the widow and Shankar and 
Shankar’s family. Counsel for the appellants have suggested that 
this prevents the possibility of his adoption, and they point to 
two clauses in the will—clause 2 and clause 24—in both of 
which the testator in strong language directed that the adopted 
son should keep the widow, treat -her with affection, and give 
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her maintenance, which they say is in the circumstances 
impossible, i 

That condition is however, subsequent to the appoint- 
ment, and nota condition precedent to the exercise of the 
power. Their Lordships abstain from expressing any opinion 
as to what the effect of the will might be if the adopted son 
declined to exercise the duties which the will so imposes. That 
question does not now arise. The only question is that to which 
their Lordships have referred, and although the words of the 
will might have been expressed with greater clearness their 
Lordships eutertain no doubt that the judgment of the Judicial 
Commissioner is correct, and that this appeal should be dismis- 
sed with costs, and their Lordships will therefore humbly 
advise His Majesty accordingly. 


Solicitor for Appellants:—E. Dalgado. : 
Solicitor for Respondents:—H. S. L. Polak. 
AP: Pe « Ahhh 

PRIVY COUNCIL. 


PRESENT :—VISCOUNT CAVE, LORD MOULTON, SIR JOHN 
EDGE, AND Mr. AMEER ALI. 


Lala Ganpat Lal sles Appellant * 
v. l 

Bindbasini Prashad Narayan Singh & 

Others. ies Respondents. 


Morigdge—Sutt for sale under æ morigage—Failure to implead necessary 
parties— Sale in eaecution of morigage decreo— Buit to redeem by persons who should 
have been joined as partics—Does not lie unless salo be set aside—Transfer of Pro- 
perty Act (Act IV of 1882) S. 85. 


In a suit for sale under a mortgage the mortgagee failed effectively to implead 
certain persons interested in the mortgaged property. A-decree was passed and the 
mortgaged property sold under it and purchased by the’ mortgagee. The persons 
who should have been impleaded subsequently sued for a declaration that their 
right to redeem was not, extinguished, but (to save court fees) abandoned a prayer 
to sat aside the sale. 

Held, that after the sale had taken place the mortgagee held as purchaser, and 
was entitled to raise all the defences that belonged to him as such, and that 
unless the claim to set aside the sale wera made ina properly constituted action 
and properly, raised in suitable pleadings in that action, the Court could not 
interfere with the possession which had been given him by the purchase. 





* 8 and b February.and March 18, 1920. | -7 
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Appeal from a decree of the High Court of Calcutta 
dated March 25, 1915, reversing a decree of the First 
Subordinate Judge of Gya. : 


The facts of the case sufficiently appear frem their Lordships’ 
judgment. The Subordinate Judge for reasons therein stated held 
that the sale extinguished the plaintiffs right to redeem and dismissed 
their suit. 

On appeal the High Court of Calcutta (Fletcher and Teunon, J, 
J.) reversed this decision and passed a decree for redemption. 


Fletcher J. (Teunon J. concurring) observed as follows :— 

“ This case is a case that comes under S. 85 of the Transfer of 
Property Act. The defendant No. 1 who was the plaintiff in the 
mortgage suit knew of the interest: of the present plaintiffs in the 
mortgaged property and he added them as defendants. He did not 
knofy apparently, however, that the two present plaintiffs were at the 
time of the mortgage suit both minors. This case, therefore, is clearly 
distinguishable from the case of Sheo Shankar Ram v. Jaddo Kunwar, 1, 
The remarks of their Lordships in that case obviously turned upon 
the fact that the mortgagee did not know of the existence of the other 
members of the family who were not made parties and they seem to 
have recognised in the course of their judgment that, if the plaintiff 
in the mortgage suit had known of their interest, it would have been 
his duty to make them parties to the mortgage suit. But this case is 
a totally defferent case. Here thetwo infants were parties before the 
Court, but no guardian ad litem was appointed to represent them. 
That being so, it seems to me obvious that no decree could be passed 
in the mortgage suit that was binding on the two infants. I should 
have thought that the matter is not open to argument. If the 
decree was not binding on them then the right of redeeming the 
property is still subsisting. In that connection I may refer in 
the first place to a case (R. A. No. 6 of 1906) decided by Mr. Justice 
Mitra and Mr. Justice Bell on the 15th May 1908, That case is 
very close to the present case, But there is another decision which 
obviously, cannot be distinguished from the present case, and that is 
the decision of Mr. Justice Mukherjee and Mr. Justice Carnduff in 
the case of Balkishen Lal vi Tapeswar Singh 2. The facts of that case 
cannot be distinguished from the facts of the present case and it seems 
to me that decision is not only binding upon us but one which 
we should recognize and approve. It is quite obvious that once it 
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is found that the two plaintiffs were at the time of the mortgage suit 
infants and were not properly represented in the suit then the decree 
passed in that suit cannot be held to be binding on them. The 
learned Judge of the Court below seems to consider that there isa 
difference as to the rights of the plaintiffs before and after the sale of 
the property in execution of the mortgage decree. That obviously is 
a mistake because what the Court could pass in the execution procee- 
dings would be subject tothe rights of the two plaintiffs whatever 
they might be and, if the foreclosure against the two plaintiffs be 
incomplete, then the purchaser took from the Court subject to the 
liability to have the foreclosure re-opened on a proper application 
being made by the two infants. It seems to me that in this case itis 
manifest that the decree passed in the mortgage suit is not binding 
on the two plaintiffs and the two plaintiffs are, therefore: entitled to 
redeem the mortgage which their father executed. No case has been 
raised by the plaintiffs that they are not bound by the mortgage? All 
that they say is that they have got aright to pay of the mortgage. 
That being so» we ought to set aside the order of dismissal passed 
by the learned Subordinate Judge and in lieu thereof pass a 
decree for redemption in favour of the plaintiffs as mentioned 
in O. XXXIV; R. 7, Code of Civil Procedure for the mortgaged 
property as well as the property which the defendant No. 1 has subse- 
quently purchased for the balance of the decretal amount, 
Hence this appeal. 


E. B, Raikes with him Palat for appellants submitted that the 
High Court had failed to observe the peculiar situation brought about 
by the amendment of the plaint. The plaintiffs could have redeemed 
before sale, and it might be that they could even after sale have sued 
to set aside tle sale, but they were content to let the sale stand. It so 
happened that the mortgagee had himself bought the property, but he 
was in no worse position than a third-party-purchaser would be, and 
while the sale held good he could not be disturbed. 

Respondents did not appear. 


Their Lordships’ Judgment was delivered (March 18 
1920) by. 


LorD MOULTON. The facts leading up to the litigation 
out of which this appeal arises may be briefly stated as fol- 
lows:—On the 5th April, 1896, one Jehangir Prashad Singh, 
the father of the first respondent, mortgaged to the present 
appeilant’s grandfather, Lala Ganpat Lal (hereinafter termed 
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the mortgagee) certain immoveable property: forming part of 
the family property of an undivided Hindu family (of whom 
Jehangir Prashad Singh was the head) in order to segure 
the payment of a debt of Rs. 300. . It is not now in contro- 
versy that this debt was rightfully incurred by him as head of 
the family in order to pay monies due to the Government in 
respect uf the family property, and that therefore he had full 
power to mortgage or sell the said property in order to raise 
the funds necessary for that purpose. | 

The money due on the mortgage was not repaid, and on 
the 27th July, 1901, the mortgagee instituted a mortgage suit 
against the mortgagor and his two brothers, joining also as 
defendants the two sons of the mortgagor, the elder of whom 
was one of the plaintiffs in the present action, Bindbasini 
Praghad Narayan Singh. The other defendant was his younger 
brother who has since died and whose interest is now repre- 
sented by the plaintiff. These. two sons were joined by 
reason of their being interested in the family property inas- 
much as the joint family was governed by the Mitakshara Law. 

In this suit the usual mortgage decree was made on the 
20th January, 1902, and in execution- of this decree the 
mortgaged property was sold on the 18th September, 1902. 
At this sale it was purchased by the mortgagee. The sale 
proceeds were insufficient to cover the mortgage’ debt, and 
accordingly certain other property belonging to the joint 
family was also sold,in execution of a personal decree which 
the mortgagee had obtained against the mortgagor under 
Section 90 of the Transfer of Property Act, 1882. This pro- 
perty was also purchased by the mortgagee, who thereupon 

took ‘possession of both properties. ` ; 

On the 6th April, 1909, the first respondent jnd his 
brother instituted the present suit against the mortgagee, 
joining as defendants the mortgagor, and their uncles Mahin- 
dar Prashad Singh (who has since died and is now represent- 
ed in this suit by two minors, acting by Partangir Prashad 
Singh), and Partangir Prashad Singh. The two defendants 
Mahindar Prasħad Singh and Partangir Prashad Singh were 
the two brothers of the mortgagor who had been jeune? as 
defendants in the original mortgage suit. 
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"The plaint in the present suit.as first framed contained: 
very wide allegations of fact; many of which have not been, 
persisted in, -and claimed very extensive relief, including a 
claim that the property should be handed over to the present 
plaintiffs, on the ground that the mortgagees’ possession of 
it was and had always been unlawful. But on the 7th 
August, 1909, the plaint was radically amended, and it is this 
amended plaint which thereafter formed the foundation of 
the action and has alone to be considered. 5 


In this plaint the plaintiffs withdrew all objections to 
the validity of the mortgage bond, and formally admitted 
that they did not “ object to the validity of the said bond 
and as to its being binding upon them in this suit.” Accor- 
dingly in the relief prayed they raised ‘no objection to the 
validity of the decree for sale granted in the mortgage suit; 
but claimed a declaration that their right of redemption had 
not beén extinguished by it or by the sales that had taken 
place under it or under the decree passed’ under S. 90 
of the Transfer of Property Act, 1882. 


The gr ‘ound upon which the plaintiffs based their amend- 
ed claim was that they were minors at the date of the 


original mortgage suit, and thatthey sh ould have been re- 


presented therein by duly appointed guardians ad litem 
instead of being joined in their own names as being majors. 
It is on the issue of fact as to the age of the plaintiffs and 
the legal consequences t thereof that the decision in eae case 
wholly turns. | 

. The plaintiffs originally added a ~ prayer that the sales 
that had taken place under the decree should be set aside. 
But it was pointed out to them that in such case they would 
have to pay certain ad valorem court fees,, whereupon the 
plaintiffs elected to strike out their prayer to set aside the 
sales, and.accordingly were not required to pay the fees in 
question. 

At | the ja before the Subordinate Fades 
evidence as “to the.age of the plaintiffs was adduced by both 
parties. In the end the Subordinate Judge found in favour 
of the plaintiffs on this. issue, though he has left a note to 
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the effect that the plaintiff who gave evidence before him 
and who was then according to his evidence 24 years old, 
appeared to be a man of 30. It was of course admitted that 
upon this finding the plaintiffs had not been effectively joined 
in the original mortgage suit, and that if they had the right 
so to be joined the suit was irregularly constituted in that 
respect. 

Before considering the conclusions of law of the Subor- 
dinate Judge, it will be convenient to add here that on the 
appeal to the High Court this finding of fact was supported, 
and their Lordships see no reason to doubt its correctness. 


Turning to the legal questions that thereupon arise in 
this case, the appellant did not dispute the ‘proposition that 
if a person interested in mortgaged property, who should 
have been joined as a party to a mortgage suit, but has not 
been so joined, comes in before foreclosure or sale, he has 
all the rights of redemption that his interest in the property 
gives him and may exercise them notwithstanding the decree. 


But the present case is a very different one. Here the 
third party impeaches neither the debt nor the mortgage but, 
on the contrary, admits that they are binding on him in this 
suit. He admits that the mortgagor had the right to bind his 
interest in the property by the mortgage, and that he did 
so, and that the debt was due and owing atthe date of the 
mortgage decree. Nay, further, he does not seek either by 
his plaint or by his prayer, to impeach the mortgage decree 
itself, and he has deliberately chosen not to impeach the 
sales that have taken place under it. His claim is there- 
fore in effect a claim to come in and exercise a right to 
redeem the whole property without setting aside either the 
mortgage decree or the sales. 


The Subordinate Judge took the view that unless 
the sales were set aside there could be no right to 
redeem. He held that the father had the right to mort- 
yage the family property for the debt in question and 
had done so, so as to bind the whole property, including 
the plaintiff’s interest in it ; that on the mortgage money 
being unpaid he had the right to sue the mortgagor, and had 

15 


P, ©. 


Lala Ganpat 
Lal 


v. 
Bindbasini 
Prashad 
Narayan 
Singh. 
Lord 
Moulton. 


Pk 





Lala Ganpat 
“Lal 


v. ` 
Bindbasini. 
Prashad. 
Narayan: 
Singh, 
Lord. 
Moulton; . 


114 THE MADRAS LAW: JOURNAL REPORTS: [VOL. XXXIX 


done sojand had obtained -a‘valid decree for sale against him of 
the property mortgaged.and had proceeded to sale thereunder 


inthe ordinary way. ; that the plaintiffs who never represent- 


ed: the family property could before sale have- exercised such. 
right to redeem as they possessed, thought they could not at 
any time have questioned either the mortgage or the decree 
made upon it, seeing that it was fora lawful debt incurred. 
by,their father and chargeable on the mortgaged property, 
but: that the sale. extinguished. their, father’s right of redefnp- 


. tion and.in so, doing extinguished their. own, and that unless 


that sale. were set:aside they could not redeem. He there-. 
fore gave judgment for the defendants. 


An appeal from this decision was brought to the High Court. 
of Judicature at Fort William in- Bengal. The learned Judges 
of that. Court agreed with the finding of the Judge of the 
Subordinate Court on the question of fact, but took a 
contrary view on the questions of law, and accordingly gave 
judgment for the plaintiffs. In their Lordships’ opinion 
these learned Judges failed to appreciate the effect on the 
proceedings of the altered plaint and thus misunderstood the 
real issues involved in the action. The Subordinate Judge 
rightly says that the plaintiffs do not “impeach-the mortgage 
decree.” Their pleadings show that ‘he could not at any time 
have done so and their prayer does not ask to do so. All that 
they ask is to exercise ‘their alleged right to redeem. And here 
they have to face the fact that they refused to seek to set 
asidé the sales. Their Lordships have no doubt that while the 
decree for sale stands and sale has taken place’ under it, the 
right to redeem is extinguished unless the sale-be set aside. 
After the sale has taken place the owner holds ‘as purchaser, 
and'is'entitled to raise all the defences that belong to him as 
such, and unless the claim to set aside the sale:is made in a 
properly constituted action and properly raised in suitable 
pleadings in that action, the Court cannot interfere with the 
possession which has been given him by the purchase. 


It follows, therefore, that the plaintiffs can no longer 
exercise’ any right of redemption that they may have posses- 
sed, so that itis not necessary to decide’ asto the exient 
of that rightif they had properly asserted ‘it. 
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Their Lordships. will therefore -humbly advise His 
Majesty that this appeal should be allowed and that the. 
decree of the High Court shuuld be set aside and that ofethe 
Subordinate Judge restored, and that the respondent here, the 
plaintiff Bindbasini Prashad Narayan Singh, should pay the 
costs in the Courts below and also the costs of this appeal. 


Solicitors for aoe T. L. Wilson and Co. 
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PRIVY COUNCIL: 
PRESENT:—Lord Buckmaster, Lord Dunedin, Sir John Edge, 
and Mr. Ameer Ali. 


Rani Indar Kuar ae ws Appellant” 
V. 
. Thakur Baldeo Bakhsh Singh __ ... Respondent. 
Settlement Courts—Res judicata—Discretion in granting declaratory decrees— 
When should be.exerctsed-—Spaci fic Relief Act, 1877, (Act Z of 1877) Sec. 42 (e). 


Where Settlament Courts have fully gone into rival claims and dealt with and 
decided all points raised, if is not open in subsequent proceadings to one party tO 
deny the status of another party as found by such Settlement Courts, or to assert 
more than was awarded by such Settlement Courts. l 


The discretionary power which Courts posseas to grant declaratory decrees 


should be exercised to put an end to disputes which a lasted a considerable 
time. 


Appeal from a decree dated 15th June 1915, of the Court 
of the Judicial Commissioner of. Oudh which reversed a 
decree of the Subordinate Judge of Tahsil Biswan, Sitapur. 


The material facts and the nature.of the proceedings appear 
in their Lordships judgment, There.were two main points for 
decision before their Lordships, namely (1) whether the rever- 
sionary. right of, the respondent (plaintiff) was res judicata 
by „virtue of the decisions in the Settlement Courts, and (2) 
whether the discretion: to grant a declaratory decree had 
been wrongly exercised. The Subordinate Judge (Mr. Badhwar) 
dismissed the suit mainly on the ground that the plaintiff had failed to 
prove the validity either of his own adoption or of Umrao's and conse- 
quently his. right as a reversioner to Jangli Bakhsh, On appeal the 
Court of the Judicial Commissioner (L. Stuart, and Kanhaiya Lal, 
Addl, J. C.) observed as follows:--. . . .“Indar Kuar had put 
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forward a claim to full proprietary title in the Sakran estate, asserting 
that she was entitled to succeed to the estate as full proprietor under 
the Mindu Law and under the custom among the Gaur Thakurs.... 
She did not question the assertion of Baldeo Bakhsh Singh to the effect 
that he was the legitimate son of Umrao Singh who was the adopted son 
of Zalim Singh. . . . . . Madho Singh before Mr. Boys denied 
that any deed of gift had been executedin favour of Baldeo Bakhsh 
Singh and set up that he was a nearer reversioner than Baldeo Bakhsh 
Singh. He appears to have admitted all along that Baldeo Bakhsh 
Singh was a reversioner, and after issues were framed he definitely 
stated that he did not object to Baldeo Bakhsh Singh being considered 
as an heir of Zalim Singh and waived all objections on the 
score of Umrao Singh not being adopted legally and on the score 
of Baldeo Bakhsh Singh not being legitimate’ son of Umrao 
Singh. The plea of Madho Singh as against Baldeo Bakhsh 
Singh was simply that he was a nearer reversioner and ethat 
Baldeo Bakhsh Singh had no title under the deed of gift 

Before Mr. Tucker all attempts to challenge the validity of the title of 
Baldeo Bakhsh Singh asson of Umrao Singh were dropped and the 
appeals were argued out on an allegation anda denial of the custom 
of exclusion of daughters. . . . . . He (Mr. Tucker) thus did 

not allow Indar Kuar’s claim. She was not successful in the plea 

which she advanced for full proprietary title, being awarded something 

less than what she had claimed, namely a life interest in the estate. 

It cannot be said that Madho Singh and Baldeo Bakhsh Singh 
were altogether successful. . . , . . But while the court 
held that their reversionary interests would not come into operation 
until Indar Kuar’s death, Mr. Tucker distinctly found that they had 
reversionary interests which would come into effect if Indar Kuar died 
without leaving a male heir. He found that both Madho Singh and 
Baldeo Bakhsh Singh had reversionary interests. ge 
There is no doubt in our minds on reading his judgment that he 
accepted that Baldeo Bakhsh Singh was the legitimate son of Umrao 
Singh and that Umrao Singh was legally adopted, and he could have 
hardly done anything else as no one before him contested the genuine- 
ness of the representation made by Baldeo Bakhsh Singh -on this 
pointe . .. 4< . - We have next to consider an objection taken 
by the learned counsel for the respondent to the application of the 
rule of res judicata against Indar Kuar. His case is that, as 
she succeeded in the settlement proceedings, she cannot be held 
to be barred from setting up minor pleas which she failed to advance 

then, as she had succeeded on her major plea. . . . ., 
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Musammat Indar Kuar was not successful. Her case was that she 
was entitled to full proprietary rights in the Sakran estate, and that no 
persons had a reversionary interest as against her. She did not, suc- 
ceed in that plea. She obtained only a life interest with no power of 
alienation and certain ‘persons were declared to be her reversioners and 
she did not obtain even that-relief in the first court. . . In the 
court of Mr. Boys she was awarded nothing except a claim to main- 
tenance and her marriage expenses, and also Baldeo Bakhsh Singh, to 
who one half of the estate was adjudged by Mr. Boys with full 
proprietary title, was according to her present plea a Bania boy who 
had been fraudulently set by the widow of Umrao Singh to the pre- 
judice of the interests of the members of the family, and Umrao Singh 
was a Brahman who could not be legally adopted by a Thakur. That 
is her present plea, and after Baldeo Bakhsh Singh had obtained a 
decree in his favour it was obviously incumbent on her to assail his 
titleeon those assertions. Again after Mr. Tucker had awarded her a 
life interest in the estate it was open to her in special appeal to take 
before the Financial Commissioner the point that Baldeo Bakhsh Singh 
at any rate had no reversionary interest. By so doing she would have 
. disposed of one reversioner. Thus this 1s not a case of such complete 
success upon the points as left Musammat Indar Kuar with no necessity 
to take the matter further to get points decided against her reversed...... 
...We therefore find that it is not open to Mussammat Indar Kuar to 
deny that the plaintiff is the reversioner of Jangli Bakhsh or to assert 
that she has any more than what was awarded her by Mr. Tucker, 
namely a life interest in the Sakran estate with no power to transfer 
it by gift, sale, or will. We further find that it is not open to her to 
question the decision of Mr. Tucker to the. effect that Jangli 
Bakhsh left no surviving or posthumous son or the decision 
that daughters in the Sakran estate are not debarred from inheri- 
tance, Jn view of these findings the claim of the appellant 
to a declaratory decree must be considered to be made out. We 
do not concur with the learned Subordinate Judge Mr. Badhwar 
in his conclusion that the circumstances of the case debar a 
court in the legal exercise of its discretion from passing such 
a decree. It is ttue that since the death of Musammat Khem Kuar 
the declaration is deprived of the value that it would have had at the 
time of the institution of the suit, but nevertheless the declaration 
is of value to the appellant as it affirms the disability of Indar Kuar 
to transfer anything more than her life interest. She has distinctly 
asserted that she has proprietary title and full power of transfer, and 
the appellant is entitled to a declaration that she has no-such right... 
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‚and held that the reversionary right of the plaintiff was res qudicta, 
and granted a decree declaring that the deed of agreement dated 
7th May 1909 was-of no effect as against the plaintiff, that the 
plaintiff was not bound thereby, and’ that Musammat Indar Kuar 
hada life interest in the Sakrah estate without power of transfer, 
Hence this appeal, 


‘De Gruyther K. C, (with him Dube) for appellant. 


‘The suit can only be brought by the next reversioner. It is de- 
nied that the plantiff is the first reversioner. He was an adopted son 
and his adoption was bad under Hindu law as he was the son ofa 
Baniah, The burden of proving that he was a reversioner lay upon 
him, and he has not proved that he was entitled to succeed. In Oudh 
all estates were confiscated in 1857: at this time Jangli Bakhsh was 
dead and the settlement was made in Ambar Kuar’s name. 

The appellant's interests during her minority were not properly 
represented in the Settlement Courts, and none of the grounds on 
which the defence to the suit is based is res-judicata in consequence of 
the judgments delivered by the Settlement Courts. 

Assuming that the validi ty. of plaintiff's adoption had been decid- 
ed. in previous litigation, this was.not a case in which a declaration — 
should be made. ; 

Dube followed, and submitted that the granting of a -declaratory 
decree was a matter of discretion and. plaintiff was not entitled to any 
relief, Moreover there was no final decision. Ashar Alikhan v. Ganesh 
Dass:1 

Sir Erle Richards, K. GC. (with ‘him Sen) for respondent. Indar 
Kuar claimed an absolute title ; this affects a claim for a ‘declaration, 
‘and J 4m entitled to a declaration on this, 

This maiter was determined fifty years ago -between the parties. 
It “was never proved that plaintiffs predecessor was not properly 
adopted, and it was established onthe facts. The rights of the parties 
were’ determined by Boys and Tucker, and plaintiff's claim asa rever” 
sioner was then established. = ES 

De Gruythr replied. 

Their Lordships’ judgment was delivered (8th. June 
1920) by. 

“MR.” AMEER ALI :—The suit which-has given rise to 
this appeal forms the sequel to a dispute which began 
nearly sixty years ago. The history of the case is set out a 





1. (1t17)44 1. A. page 218. 
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considerable length in, the judgment of the Judicial Commis- 
sioners ; their Lordships will therefore confine their attention 
to the salient facts. y 


The suit relates to the estate of Sakran in the Sitapur 
. District.of. the United Provinces. The last male holder of 
this property was one Jangli Bakhsh Singh; who died.in 1862, 
Jangli was the grandson of one Partab Bali Singh. This 
Partal Bali, a Bais Rajpoot by caste, held in his lifetime two 
estates, Rehar and Sakran. He left several sons, the names of 
three only are material to this judgment, viz., Zalim Singh, 
Gandharp Singh and Barband Singh. On the death of their 
father, Gandharp separated from his brothers, taking Ilaka 
Sakran for his share in the ancestral estate. - Gandharp died 
somewhere in 1858, leaving him surviving two sons, Jangli 
Bakh$h and Sheo Singh, who formed a joint undivided 
family. This Sheo Singh died soon‘after his father, leaving 
a widow named Agar Kuar and two sons, one of whom, 
Shankar Bakhsh, had a wife named Jitan Kuar. On the death 
of Sheo Singh, Jangli became the sole owner of Sakran. 
He died, as already stated, in 1862, leaving him surviving 
his widow Ambar Kuar and an infant daughter Indar Kuar, 
the present appellant before the Board. 


Zalim Singh, who appears to have held the Ilaka called 
Rehar, died somewhere in 1836. In the proceedings which 
took place in the Settlement Courts, the plaintiff, Baldeo 


Bakhsh, alleged that as Zalim Singh had no natural-born son, . 


he adopted Umrao Singh ; that Umrao died in 1847, and that 
he, Baldeo, was the son and successor of Umrao. Barband 
Singh, the other son of Partab Bali, left him surviving a 
natural-born son named Madho Singh, whose name also 
occurs constantly in the earlier proceedings. 
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The following genealogccal table will show clearly the 
relative position of the parties at the time when the disputes 


commenced:— 
Partab Bali Singh 


aaa PT re 


| | | | | . 
Bhgawant Dhaunkal Zalim Singh Gandharp Gend Barband Hindu 


Singh Singh d. Ae Singh Singh Singh Singh 
d. 1858 | 
(adopted son ‘alleged. Girwar Singh Madho Singh 
by Plaintiff) : 
d. 1847 . Raghubar Singh 


Baldeo Bakhsh’ : 
| (alleged adopted son) Umrao Singh 
' Plain tiff 


| ; 
Sheo Singh=Agar Kuar Jna! Bakhsh 
d. 1858 , d. 1862 
- | =Ambar Kaur 
O | d. 1863 ° 
Hardeo Bakhsh Shankar Bakhsh 
==Jitan Kuar Rani Indar Kaur 
Defendant-A ppellant 
l No. 2 
_ married.to Dip Singh 
in 187% 
‘Dip Singh d. 1891 


Karan Singh 
d. 12th March, 1909 

=Khem Kaur 

Deténdant No. 1 

(Sinee decease). 
On the death of Jangli Bakhsh, the name of Ambar Kuar 
was entered in the Revenue Register, though not without a 
struggle on the part of Agar Kuar, who claimed a half-share 
by virtue of the right of her husband Sheo Singh. Ambar 
Kuar died in 1863, and Indar Kuar, who was then a minor, 


came into the possession of the Sakran estate. 


The Regular Settlement, as it is called, of the annexed 
Province of Oudh, which began about that time, was set on 
foot in the Sitapur District about 1867, and all parties claim- 
ing title to or interest in lands and estates in that district 
were invited to prefer their respective claims before the 
Settlement Officer. Besides Indar Kuar, who was in actual 
possession of the Sakran estate, half a dozen claimants came 
forward alleging that they were either jointly with Indar 
Kuar or in exclusion of her entitled to the settlement. The 
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claims of four only, for the purposes of this judgment, need 
attention :— ; 

(1) Agar Kuar claimed a half-share by virtue of the 
right of inheritance to her husband Sheo Singh. 

(2) Jitan Kuar claimed a half-share by the same right to 
her husband Shankar. 

(3) Baldeo Bakhsh based his right to the whole estate as 
an agnate to Jangli Bakhsh, the daughter not being entitled 
under an alleged custom of the family to any share beyond 
maintenance until her marriage. 

(4) Madho Singh urged the same right in preference to 
Baldeo, as one degree nearer to Jangli in the line of sapinda 
relationship. 

These conflicting claims were tried before the Settlement 
Officer, Mr. Henry Boys, and decided by him on the 2nd and 
18th of April, 1868. He summarily rejected the claim of 
Jitan Kuar, and declared that Agar Kuar was only entitled to 
maintenance. As regards Indar Kuar (whose property and 
person were by that time taken charge of by the Court of 
Wards) he held that by the custom in the large Rajpoot 
families as a daughter she was entitled only to maintenance 
and marriage expenses. He accordingly decreed the claims of 
Baldeo and Madho in the following terms:— 

“ The Court therefore decrees to Baldeo Bakhsh and Madho Singh the proprie- 
tary right in the villages of Sakran eto., subject to the maintenance deoreed to 
Agar Kuar and Inder Kuar until marriage and the marriage expenses of the girl 
Indar Kuar.” Š 

There were five appeals from the order of the Settle- 
ment Officer to Mr. Tucker, the Commissioner of Sitapur 
Division. One was by the Court of Wards on behalf of Indar 
Kuar, two by Baldeo and Madho claiming the whole estate 
against each other and against Indar Kuar, the other two by 
Agar Kuar and Jitan Kuar, each claiming half. Mr. Tucker’s 
judgment is remarkably lucid and sets out clearly the material 
facts. He begins by stating the history of the Sakran Ilaka 
from the time of Partab Bali. He concurred with Mr. Boys 
that on the death of Sheo Singh in 1858, Jangli Bakhsh his, 
undivided brother, became rightfully entitled to the whole es- 
tate, and that no interest devolved on his widow, Agar, beyond 
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the right of maintenance. Dealing with the respective claims 


of Baldeo and Madho against the daughter of Jangli Bakhsh 
he said as follows :— 


“Mr Boys has decided this question by decreeing, on the 18th April 
one-half of the Sakran estate to Jangli Bukhsh’s first cousin Mahdo Singh 
and the other half to Jangli Bakhsh’s first cousin once removed (by adoption), 
Baldeo Baksh singh. 

“Mr, Boys has decided not in accordance with the strict Hindu Law of any 
school, but he rests his judgment on the evidence regarding the custom ef the 
family. I entered into this question »f custom very fully in my memo. of the 3rd 
July and expressed my concurrence with Mr. Boys that the evidence regarding ous- 
tom was against the claim of the daughter, Indar Kuar. 

“ But 1 am of opinion that this case should be decided by the strict Hindu 
Law, according to the Benares School, which is in foros in Oudh, and not acoord- 
ing to what witnesses hava declared as the custom. It has been the custom in 
his family to kill daughters, at least this was openly declared in Court and not 
disavowed by anyone. Such a custom must be discountenanced by our Qourts, 
No custom in my opinion which is opposed to Hindu Law and which has been 
caused by the dislike of Rajput chieftains to their own daughters should be 
countenanced by our Courts.” - 


Then after referring to several authorities, he proceeded: 
as follows:— 


‘But 1 think that I am right in holding that by the Hindu Law according to 
the Benares Sohool, a daughter inherits a life interest in preference to male cousins 
whore shares were separated from that of her father sixty years ago. 

“There is one point more requiring notice. It is said that Jangli Bakhsh had a 
son who succeeded his fathet and that a sister has no right of inheritance. (This 
Court refuses to admit the correctness of the assertion that Jangli Bakhsh was 


succeeded by a son.) ; 
“A perusal of Major Barrow’s investigation of the 13th August, 1862, shows 


that there is reason for believing that his son was...(a changeling.’’) 
The decretal part of his judgment is ‘in these terms :— 


“With reference to Mr. Boys’ deoree of the 2nd April, I dismiss the appeals of 
Agar Kuar, but I so far amend the decree as to declare that Indar Kuar, daughter 
of Jangli Bakhsh, has only a life interest in the Sakran estate and that phe has no 
power to transfer it by gift, sale or will. 

“I cangel Mr. Boys’ deciee of the 18th April and dismiss the olaims of Baldeo 
Baksh Singh and Madho Singh to the Sakran estate during the lifetime of Indar 
Kuar, daughter of Jangli Bakhsh. i 

“Thie Court does not feel itself called upon to gives declaratory order wifh 
reference to the heirs in reversion. It is not desirable to do so, 'as Indar Kuar will 
probably soon be married and may have children.’ 


Mr. Tucker’s decree was made on the 4th September, 
1868, and was affirmed on appeal. Since then matters seem 
to haye remained fairly quiescent until 1909, 


+ 
t ` 
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Indar Kuar married in 1872, one Dip Singh, who managed 
her estate until his death in 1891. Thereupon her son Karan 
Singh assumed charge of the Ilaka. Karan Singh also ied, 
on the 12th March, 1909, leaving a young widow named 
Khem Kuar. Disputes then arose between Indar Kuar and 
Khem Kuar as to the right to the property, which resulted in 
a compromise, the terms of which were embodied in a “ deed. 
of agreement ” executed by both the ladies on the 7th May, 
1909. By this document it was agreed in effect that Indar 
Kuar should hold the Ilaka fcr het maintenance :during her 
lifetime, and that on her death, Khem Kuar would be the 
owner and possessor. : 

It was also agreed that the mutation of names in the 
Government records “ in respect of the proprietary right of 
the Sakran estate’ should bein favour of Khem Kuar and 
‘‘infavour of Indar Kuar as gugavadar (maintenance holder).” 


A few months after the execution of this deed; Baldeo 
launched his suit. He claimed, as the then nearest male agnate 
and reversioner to the last male holder, Jangli Baksh, to 
have it set aside as prejudicial to his reversionery interests. 
The principal reliefs he claimed were as follows :— 


'“ (a) That a deoree be passed declaring that the deed of agreement, dated 
7th May, 1909, is invalid, fictitious and void as against the plaintiff, and the 
peas is not bound thereby ; 

“ (b) That it be declared that Musammat Indar Kuar iis no right to the 
Sakran estate, and that Musammat Indar Kuar has got only life interest 


without power of transfer.” 

Both Indar Kuar and Khem Kuar were joined as defen- 
dants, and both denied the reversionary'right of the plaintiff. 
They questioned the adoption of Umrao Singh, and Indar 
Kuar alleged in addition that the, plaintiff was an adopted 
son of Umrao and that his adoption was invalid, as his 
natural father was by caste a Bania, quite a-different caste 
from the Rajpoot. The ladies also claimed that Indar Kuar 
had acquired title by adverse possession, inasmuch as she 
held the. property not as the daughter of Jangli Bakhsh. The 
“ first defendant further contended that:— 


“The proceodings and the decisions of the Settlement, (Court), so far 
as-they. are detrimental to the (interests). of the undersigned defendant, are 
mot binding on her for this reason also me the answering defendant was a 
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minor at the time, and the Court of Wards was acting on her behalf who 
was not informed of all the facts and whose officials did not, as a matter of faot, 
careto gain information.’ 

On these respective allegations the Subordinate Judge 
(Mr. T. D. Johnstone) framed a number of issues which 
covered the whole ground of controversy. Butin order to 
simplify the production of evidence, which threatened to be 
voluminous, he thought it expdient to determine first the 
following points :— ° 

“ (a) That the plaintifi is the reversioner of Jangli Bakhsh. 

“ (b) That Indar Kuar held œ woman's estate in the property only. 

“ (c) That Jangli Bakhsh had no Bon surviving him or posthumous son. 

“ (d) That by custom daughters are not debarred from inheritance ; and are 
such decisions binding on the parties to his suit ? ” 

In his first judgment he held, inter alia, that the question 
as to the status of Baldeo was not the subject of decision in 
the Settlement proceedings ; but that the order declaring that 
Indar Kuar “held a woman’s estate amounted to a decision 
that she held by inheritance as a daughter and notin virtue 
of any will,” was resjudicata. Upona ‘review of judgment, 
however, he modified his opinion as regards the first point 
and held that the reversionary right of Baldeo was also res- 
judicata. His conclusion is embodied in the following 
sentence :— 


“ I therefore hold that itis not necessary for the plaintiff ta prove his 
relationship to Jangli Bakbsh unless or unti] Indar Kuar by proving gross 
negligence or otherwise shows tbat she is not bound by the proceedings in 
the settlement court.” 


' This order was made on the 16th May, 1910. The case 
came on subsequently for trial before another Subordinate 
Judge, Mr. Badhwar. He dismissed the suit mainly on the 
ground that the plaintiff had failed to prove the validity either 
of his own adoption or of Umrao’s, and consequently his 
right as a reversioner to Jangli Bakhsh. Their Lordships 
cannot help observing that the proceedings before Mr. Badh- 
war were somewhat peculiar. He decided against the defen- 
dants the issue relating to the negligence of the Court of 
Wards in conducting Indar Kuar’s case in the Settlement 
Courts; but he held, in the teeth of his predecessor’s judg- 
ment, not only that the question of the plaintiff’s status was 
not res judicata but also that Musammat Indar Kuar did not 


PART. IVv.] THE MADRAS LAW JOURNAL REPORTS. 125 


succeed Jangli Bakhsh as his daughter ; that she succeeded 
Musammat Ambar Kuar by Virtue of:the latter’s will in her 
favour as malik. He also thought that under S. “42 of 
the Indian Specific Relief Act a declaratory decree is a mat- 
ter of discretion for the Court, and in view of the circums- 
tances to which he referred he did not consider this a fit 
case for the exercise of that discretion. 

e The plaintiff thereupon appealed to the Court of the 
Judicial Commissioner of Oudh against the dismissal of his 
suit. The learned Judges examined at great length the pre- 
vious, proceedings, the. material parts of which they have 
embodied in their elaborate judgment. In the -result they 
found that it was not open to. Mussammat Indar Kuar :— 


“to deny that the plaintiff is the reversioner of Jangli Bakhsh or to assert 
thateshe has any more than what was awarded by Mr. Tucker, viz., a life interest 
in the Sakran estate with no powér to transfer it by gift, sale or will.” 


They held also that the question whether Indar Kuar 
held the estate under a will or as the inheritance of a Hindu 
daughter was res-judicata. They held that the circumstances 
justified the exercise of the discretion vested in the Courts 
to make a declaratory decree. They accordingly allowed the 
appeal and reversing the order of the Subordinate Judge 
decreed the plaintifi’s claim in. the following terms :— 


‘“ We accordingly set aside the decree of the Court below and direct that a 
decree be passed declaring that the decd of agreement dated 7th May. 1909, is of 
no effect as against the plaintiff and that the plaintifi is not bound thereby, and 


“ that Musammat Indar Kuar has a life interest in the Sakran estate without power 
of transfer,” 


Khem Kuar died during the pendency of the appeal in 
the Court of the Judicial Commissioner, and the present appeal 
to the Board is by Indar Kuar alone. Two main points have 
been urged on her behalf, viz., that the Judicial Commis- 
sioners were in error in holding the reversionary right of the 
plaintiff was res judicata by virtue of the decisions in the 
Settlement Courts ; and that in any event.the discretion to 
grant a declaratory decree has been wrongly exercised. 

After the fullest consideration of the arguments urged on 
behalf of the appellant, their Lordships desire to express their 
entire concurrence with the views expressed by the Judicial 
Commissioners on both points, In the Settlement Courts, the 
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several claims were in fact tried together ; Agar Kuar had im- 
pugned the validity of the adoptions of both Umrao and the 
plaintiff; Madho also contested Baldeo’s right as reversioner, 
no express objection seems to have been taken on behalf of 
Indar Kuar. But although Agar Kuar claimed a half-share of 


Sakran and Indar Kuar claimed the whole, so far as the rever- 


sioners were concerned the two ladies stood on the same 
footing. Indar Kuar was no doubt a minor, and she and 
her estate were inthe charge of the Court of Wards. There 
is no evidence, however, to show that her interests were 
neglected or that her right was not properly prosecuted in 
the Settlement Courts. 


The case of Agar Kuar and Jitan Kuar against Indar 
Kuar was transferred to the Settlement Courts in June, 1867, 
and on 28th of September following Mr. Boys records the 


following order :— 

“ This case has been transferred to the Regular Settlement Courts, vide the 
voluminous former proceedings ending with the Commissioner‘s order dated 17th 
of June, 1867. Numerous. male relatives have putin claims to the revisionary 
jnterest in this estate, and it will be clearly understood that these proceedings 
will inno way affect tha right of such third parties, These proceedings are 
merely inter se ‘between Agar Kuat and Indar Kuar.’ It appears that no 
one has yet been appointed by Agar Kuar to false (sic) up her cage against 
Indar Kuar. Agar Kuar’s party having been under the idea that Indar Kuar 
(minor) was contest (sic) to give up half of the estate. The Deputy Commissioners, 
however, in his capacity of manager of Court of Wards, has determined to continue, 
the defence of the suit. It therefore becomes necessary to decide first Agar Kuar’s 
rights as against indar Kuar’s and the case is adjourned until 23rd Ootober in ' 
order that the respective parties may make their arrangements for the proseaution 
and defence of the suit.” 


The Settlement Officer then proceeded to take the evi- 
dence on both sides. On 11th February, 1868, he recorded 


the following Order:— 


“Tt appears that after allthis estate has not yet been taken under 
the Court of Wards. The case can therefore proceed, the defendant Indar Kuar 
being represented by the manager authorised to act.for the minor, viz , Kundan Lal 


Case for 20th Maroh.” 

On Ist April, 1868, the case of Agar Kuar against Indar 
was again taken up, when Mr. Hollingberry and a pleader, 
Abdul Ghani, represented the plaintiff (Agar) and Kundan 
Lal represented Indar Kuar. 
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On 2nd April, Mr. Boys dismissed the claim of Agar 


Kuar and Jitan Kuar in the following terms :— 

“The Court acoordingly dismisses the claims of MusammatJitan Ku@r and 
Mussamniat Agar Kuar to share in this estate of Sakran and deolares that the 
estate rests (stc) in Musammat lndar Kusr, subject to a maintenance 
charge in favour of Musemmat Agar Kuar. The plaintiff, Agar Kuar, to get as 
maintenance for her life-time 1,200 bighas kachcha of land rent-freein the village 
of Sakran and Rs 32 cash per annum.” — 

So far as the proceedings in the Settlement officers’ Court 
were concerned,. the dispute between the widow of Sheo. 
Singh and the daughter of Jangli Bakhsh came to an end. 
On the same date, 2nd April, 1868, he records the following 
order :— 

“Yide Order of this date in the claim of Agar Kuar versus Indar Kuar, Jitan 
Kuar versus Indar Kuar. By that Order the property in dispute is made to 
rest (sic) in Indar Kuar, subject to the charge of maintenance of Agar Kuar: 
It nOw remains to be seen what interest the plaintiffs, Baldeo Bakhsh., Madho 
Singh Debi Singh and Beni Singh, can claim in the estate”. 

The'two issues relevant to their Lordships’ en 
were as follows :— ihi 

“1. Are Baldeo Bakhsh and Madho Singh a9 male collaterals of J angli Bakhsh 
entitled to the reversionary interest on the estate ; it so, When? On the marriage or 
on the death of the girl, Indar Kuar ? 

- 9 Ts Baldeo Bakhsh the legal heir-at-law of Zalim Singh, 4.6, was the adop- 
tion of Umrao Singh by Zalim Singh valid or not ?” 

“Before Mr. Boys, Indar Kuar appears to have been re- 
presented by Aga Abdul Ghani, who on the 18th April, 1868, 
asserted in specific terms his client’s right to hold the estate 


to the exclusion of the- reversionerzs. 


On the 18th April, 1868, Mr. Boys expressly affirmed 
the reversionary right of Baldeo in conjunction with Madho. 
Mr. Tucker on appeal dealt with the case on the basis that 
the plaintif’s and Madho’s right of reversion was clearly 
established and unimpugned. The reservation in the last 
part of his decree was fully warranted by the Hindu Law, 
for if Indar Kuar were to leave her surviving male children 
the agnates would have no right of succession. Neither in 
the Court of the Commissioner nor before the Financial 
Commissioner, to whom a second appeal was preferred from 
the decree of Mr. Tucker, does any objection appear to have 
been taken to the right of Baldeo, as the circumstances then 
stood, to be one of the reversioners to Jangli Bakhsh. 
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Upon these facts their Lordships are clearly - of opinion 
that Indar Kuar is precluded from questioning in the present 


‘proeeedings the plaintiff's status. 


As already stated Indar Kuar is a sonless widow. The dis- 
pute between the parties has lasted over half a century, any 
further delay in making a final pronouncement would only 
lead to more costs and harassment. Their Lordships are of 


‘Opinion that the decree of the Judicial Commissioners should 


be affirmed and shag this appeal ‘should be dismissed with 
costs. ‘ 
And they will humbly advise His. Majesty accordingly. 
Solicitors for appellant—Z. L. Wilson & Co. 
Solicitors for respondents—Ranken Ford & Chester. 
A. P.P. 


——— a 
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IN THE HIGH COURT, OF JUDICATURE AT MADRAS. 


PRESENT :—SIR JOHN WALLIS, KT. CHIEF JUSTICE, AND 
MR. JUSTICE OLDFIELD, AND MR. JUSTICE SESHAGIRI AIYAR. 


Udipi Seshagiri ` TON ` Appellant * (Plaintiff.) 
v. 
Seshamma Shettati and others ... Respondents (Defendants 
1 to 3 and 5). 


Lease—Covenant against ‘ alienatton— Alienalicn in breach of—Validity—Land- 
lord’s vights—lease prior and subsequent to Transfer of Property Act—Distineti ion— 


S. 108 of that Act—Effect. 


The principle of English law that an aesignment by a Tessas in breach of his 
covenant not to assign is perfeotly- valid to pass the term applies:to the cage of 
mulgeni leases in Kanara executed prior to the Transfer of Property Act, 

 Pannya v..Ganpayya | Approved. l 

Par Chief Susitce :— Quaere as to “the ‘effect of- $S. 108 of tha Transfer of 
Property Act on transfers Ri lessees in'breach of covenants in Ani ‘subsequent 
to the Act. i i i i < 

Per Seshagiri Aine: J Under S. 108 of the Transfer of Property Aot no con- 
tract to the contrary will be regarded as binding between the land-lord ard the 
tenant unless it is a contract which: enables the Jandlord on the breach of it to re- 
enter possession or to put an end to the lease, A bare stipulation that the lessee 
shall not transfer the property, not being. for the benefit of the landlord, will not 
render the transfer inoperative under that section. 


Appeal under Clause 15 of the Letters Patent against the 
Judgment of the Honourable Mr. Justice Bakewell in S. A. 
No. 1172 of 1918 preferred aganist the decree of the 


mana an M 
* L.P.A No. 34 of 1919 28rd February 1920, 
ú 1. (1881) I. I. R. 7B 269, i ka; 
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District Court of South Kanara in A. S. No. 211 of 1917 
(O. S. No. 68-of 1917 on the file of the Court of the District 
Munsif of Udipi.) | ° 
K.T. Adiga for K. P. Lakshmana Rao for Appellant. 
C. V. Ananthakrishna Aiyar for Respondent. 
' The Court delivered the following. 

Judgments :—The Chief Justice:— In 1876 the plaintiff's 
predecessors-in-title granted a mulgeni lease containing a 
covenant against alienation to the predecessors of defendants 
4 and 5 who in 1907 in breach of their, covenant alienated the 
holding to defendants 1't. 3. The plaintiff having obtained 
a decree for rent against defendants 4 and 5. in O. S. No. 
490 of 1916, attached the holding in execution of the decree, 
when defendants 1 to 3 put in a claim ‘petition and suc- 
ceeded in getting the attachment raised. The plaintiff then 
filed this suit to establish his right which was dismissed by 
Both the Lower Courts. In second Appeal Bakewell and 
Phillips, JJ. ‘differed and this is an appeal from the prevailing 
Jadgment of Bakewell, J. dismissing the suit. It is well 
settled in England that an assignment by a lessee in breach 
of his covenant not to assign is perfectly valid to pass the 
term; and we have been asked to apply the same rule here as 
it was applied by Sargent, C. J. in Tamayya v. Timappa 
Ganpaya lin Basarat Alikhan v. Manirulla 2 Promode Ranjan 
Ghosh v. Aswini Kumara Nag 8 and by Bakewell, J. in 
the present case. On the other hand it was contended that 
the rule was inapplicable on the authority of an observation 
of Bhashyam Ayyangar, J. in Parameshri.v. Vittappa 
Shanbaga 4 which was followed by a Bench of this Court 
in another casc. All that Bhashyam Ayyangar, J. said was 
that a transfer by the lessee in breach of a covenant not 
to alienate might be void against the lessor and in that view 
.the transfer would be inoperative to secure to the transferee 
as against the lessor the benefit of the lessor’s contract under 
S. 108 (c) Transfer of Property Act. I have no doubt the 
earned Judge was well aware that such transfers are valid in 

1. (1881) I. D. R. 7 Bom. 262. 2. (1909) I. L. R. 86 Cal. 746, 


3. (1914) 18 C. W. N. 1188. 
4. (1602! J. L. R. 26 Mad. 156=12 M. D, J. 189. 
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England and having regard to his express mention of S. 108, 
Transfer of Property. Act, I think that his suggestion that 
theysmay be void was made with reference to the fact that in 
S. 108, Transfer of Property Act, the lessee’s power of trans- 
fer in clause (j) and the provision as to the transferee’s rights 
under the transfer in clause (c) are made subject to the 
words “in the absence of a contract or local usage to the con- 
trary” at the beginning of- the section. It.may be argued on 
the strength of these words, and this I think was the view 
Bhashyam Ayyangar, |.,was disposed to take, that whatever be 
the law in England, the Transfer of Property Act. only recog- 
nises transfers by the lessee in the absence of a contract by 
him not to alienate, which of course means a valid contract. 
It has however been expressly decided and may now be consi- 
dered settled, that covenants not to alienate are valid under 


the Transfer of Property Act, as being for the benefit of the 


lessor, and it was so held by him in that case. It would, 
also, seem that the learned Judge was disposed to apply. the 
same rule to agricultural leases not governed by Chapter V, 
even when they were executed before the coming into force 
of the Act. As regards the last point the English rule was 
applied in 1883 in Tamayya v. Timappa Ganpaya 1 by Sargent, 


C. J. and Melvill, J. in the case of one of these mulgeni 


leases in North Kanara executed before the enactment of 
the Transfer of Property Act, after a very careful examination 
of the history of this tenure in the previous case, Bin Ram- 
krishnappa v. S. Bai Nagabhat 2 judgment in which was given 
on the ‘same day. It was there pointed out that in ancient 
times the interest of the permanent lessee or mulgenidar was 
freely transferred and that restrictions against alicnations by 
mulgenidars though not invalid were of comparatively recent 
origin. In these circumstances I have come to the conclusion 
that the decision in Tamayya v. Timappa Ganpaya 1is sufficient 
authority for the application of the English rule in the case of 
mulgeni leases in Kanara executed prior to the Transfer of 
Property Act, and that it is unnecessary to consider the effect 
of S.-I08 of that Act on transfers by lessees in breach ot cove- 
nants in leases subsequent to the Act more especially as the 
view ofthe section apparently taken by Bhashyam Ayyangar, 





1, (1881) I. L, R. 7 Bom, 262. 2. (1883) I. L. R. 7 Bom. 256. 
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, J. has not yet been expressly adopted in any case, and, on the 
other hand, the English rule has been applied in Calcutta even 
after the passing of the Act, though without advertance te the 
terms of S. 108. In the result I agree with Bakewell, J. and 
would dismiss the appeal with custs. 

Oldfield, }:—I agree with the Judgment just delivered. 

Seshagiri Aiyar, J:—The plaintiff’s predecessor granted to 
the ancestor of defendants 4 and5 a Mulgeni lease of the pro- 
perty in dispute in 1876. On the 16th January 1907, ‘defen- 
dants 4 and 5 transferred that lease to defendants 1 to 
3. The plaintiff obtained a decree for rent against the 
former and attached the properties ignoring the transfer 
and treating them as if they still belonged to the judgment- 
debtor. The question is whether the plaintiffs are entitled 
to db that. 

The lease was granted in the year 1876. There can be 
no doubt that, if the alienation has been made in the year 
1876 or 1879, and if the question came up before the Courts 
before 1888, it would have been decided, following English 
decisions in enunciating principles of equity, justice, and good 
conscience, that the alienation was.not invalid. I fail to see 
why the conclusion should be different because the matter 
comes up before the Court after the Transfer of Property 
Act was passed. Therule that prima facie, the legislative 
enactments of this country should be consulted for principles 
of equity, justice, and good conscience should not be held 
applicable to a transaction which was entered into before the 
Act. It would lead to anamolous results to interpret a 
document in a sense in which it could not have been con- 


strued when .it was executed. Moreover, to the class of | 


leases with which we are concerned, the Transfer of Property 
Act in terms does. not apply. | 

I shall next deal with the question with reference to the 
Transfer of Property Act itself. Under S. 6, every kind of 
property may be transferred subject to certain exceptions. By 
virtue of S. 8, every such transfer passes to the transferee 
all the interest which the transferor hasin the Property and 
in its legal incidents. S. 10 provides that a condition in 
a lease reserving a benefit for the lessor or those claiming under 
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him will not be regarded as a repugnant condition. S. 
12 is important. After enunciating the general rule that 
conditions reserving a benefit to the transferor on the trans- 
feree endeavouring to dispose of the property are invalid, 
it says that the benefit clause in a lease is an exception 
to the rule. This and S. 10 are clear indications 
than no. condition against alienation is valid unless it be in a 
lease and the condition is for the benefit of the lessor. 
Consequently, whenever in a lease a contract to the contrary 
is inserted, what the court has to inquire into is whether that 
contract is for the benefit of the lessor. I do not think this 
proposition is affected by anything contained in S. 108. 
Clause (c) of that Section provides that the lessor shall be 
deemed to contract with the lessee that, if the latter pays the 
rent, he may hold the property during the period of the Jease 
without interruption. The further provision is that “ the 
benefit of such a contract shall be annexed to and go with 
the lessee’s interest and may be enforced by every person in 
whom that interest is for the whole or any part thereof from 
time to time vested.” I understand this sentence to mean 
that the lessor would ordinarily have a right to rent against 
the lessee’s assignee and the lessee’s assignee would have a 
right to claim that the lease should subsist during the stipu- 
lated period. This undoubtedly is subject to any condition 
against alienation that may be found in the lease deed, provi- 
ded such a condition is for the benefit of the lessor. Clause 
(j) is absolute in terms, but I take that the lessee will be go- 
verned by the prohibitions mentioned in Ss. 10 and 12. 

Then we come to S, 111 which deals with the determi- 
nation of the lease. It is to be noted that there is no provi- 


‘sion terminating a lease on the breach of every condition 


in the lease, that is to say, every breach of a contract would 
not determine a lease ipso facto. By clause (g) it is provided 

that the lessee would incur forfeiture if he breaks an express ; 
condition to the effect that, on breach theréof, the lessur 
may re-enter or the lease shall become void. If there is nu 
provision for re-entry, or declaring that, on the breach ofa 
condition, the lease shall become void, forfeiture is not 
incurred. Consequently a bare stipulation that the lessee shall 
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not transfer the property would notrender the transfer in- 
operative. 

The further question is what is:the construction tg be 
placed on the words in Sections 10 and 12 of the Transter 
of Property Act ‘ except in the case of a lease whether the 
condition is for the benefit of the lessor or those claiming 
under him.’ From the earliest times, in England, it has been 
held that mere restraint upon alienation is not a covenant for 
the benefit of the lessor. The principle which has guided 
the framers of the Transfer of Property Act and which also 
underlies the decisions of the English Courts is this. Ordina- 
rily the transferor of property is entitled to dispose of his 
interest in any way he chooses. A condition imposing limita- 
tions on him is not valid. A few exceptions are however 
recognised. One of them is where the landlord apprehending 
that the transfer will injuriously affect his ‘interest stipulates 
that in the breach of the condition, he shall be at liberty to 
re-enter the property or to declare that the lease is void. In 
such cases a direct benefit to him is secured which would 
- enable him to grant the lease to somebody else. A covenant 
by which he seeks simply to impose restrictions upon a lessee 
is not recognised by law as specifically enforceable. Section 111 
uf the Transfer of Property’ Act fully recognises the above 
principle. Therefore the construction that I place on Section 
108 is that no contract to the contrary will be regarded as bind- 
ing between the parties unless it bea contract which enables the 
landlord on the breach of it to re-enter possession or to put 
an end to the lease. In my opinion, the bare prohibition, not 
being for the benefit of the landlord is not a contract to the 
contrary which the law recognises as operative. 


I will not refer to very many English decisions. Re. John- 
son, Ex parte Blackett 1; Paul v. Nurse, 2 all enunciate the princi- 
ple I have mentioned. In Williams v. Earle, 8 Blackburn, J. with 
concurrence of Lush, J. said, “Though there is a covenant 
binding on the defendant not to assign, the assignment is 
nevertheless operative. But the plaintiff is entitled to recover 
indirectly by way of damages for breach of the covenant not 
to assign. See also Halton v. May. 4 


1. (1894) 70 L. T. 381. = 2, (1828) 8 B & C 468. 
3, (1868) L. R. 8 Q. B. 749. 4. (1876) 3 Ch. D. 148. 
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I shall now examine the Indian Cases. In Narayana v. 
Narayana 1 the learned Judges held thata stipulation that the 
leasę shall be cancellel is a penal one which can be relieved 
against. There is also a dictum in that case to the effect that 
alienation will be inoperative against the lessor. In Parame- 
shari v. Vittappa Shanbhaga 2 Mr. Justice Bhashyam Ayyangar 
after dealing with a number of other circumstances expressed 
himself thus :—“It may also be that a transfer by the lessee- 
absolutely or by way of mortgage or sub-lease, in breach of 
the covenant not to alienate will be void as against the les- 
sor and he may realise arrears of rent due by the ‘lessee, 
by attaching and selliny his interest in the lease as effectually 
as if there had been no transfer by the lessee’... This. isa 
very guarded statement which suggests without: deciding a 
possible conclusion. In Jackiminezes v. Venkataramana 
Kamthi 8, Mr. Justice Sadasiva Iyer and Mr. Justice Napier 
simply followed the dictum of Bhashyam Iyengar, J] without 
discussion. On the other hand, we have in Basarat. Alikhan 
v. Maniruila + the well considered .opinion of Sir Lawrence 
Jenkins, C. J. and Mookerjee, J. This was followed in Promode 
Ranjan Ghose v. Aswini Kumar Nag 5. See also Nil Madhab 
Sikdar v. Narka Sirdar 6, and Mahananda Roy v. Saralmati 
Debi T, and Akran All v. Durga Prasanna Roy Chowdhiri 8. In 
Madar Sahib v. Sannabawa ? it was held that a clause’ in‘a 
lease prohibiting alienation unaccompanied by a provision for 
re-entry did not put an end to the lease. 


The above discussion leads me to the ‘conclusion that Mr. 
Justice Bakewell has taken the right view. 


I am therefore of opinion that the appeal fails and 
should be dismissed with costs. _ 


A. S. V. 
1. (1893) I. L. R. 6 M. 327 2. (1902) T. L. R. 26 M. 167. 
8. (1915) 28 Indian Gases 904. 4, (1909) 1. L. R, 86 Cal. 745, 
5. (1914) 180 W.N. 1188. 6. (1890) I. L. R, 17 Oal. 396. 
7, 


(1911) 14 0. D. J. 586. -8 14.C L, J. 614: 
: 9, (1895) I. L, R. 21 Bom. 195. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


-PRESENT:—SIR JOHN WALLIS, KT. CHIEF JUSTICE AND 
Mr. JUSTICE MOORE. 


The Official Assignee of Madras MEF ‘Appellant. 


v. 
S. R. M. M. R. M. Ramaswamy Chetti... Respondents. 


Contract Act. S.171—Banker—Nattukottai Chetty if ‘ina when a—Right to a 
lien on goods bailed—Contract to the contrary—Hvitesnce of. 


Where ona garnishee summons in insolvency the Official Assignee was 
represented by an attorney and in applying for a copy of tha order made in the 
summons for purposes xf appeal the attorney latune the sama privilege as to 
stamp duty as the Official Assignes has by virtue of S. 115 (2) of the Presidency 
Towns Insolvency Act, keld that the attorney was entitled to the privilege 
claimed, the application being either one made to the court or one for the issue 
of an order made by the court on tha application, the only method of issuing 
orders known to the court being the issue of a copy. 


Where it appeared that a Nattukottai Chetti did banking business and 
money-lending business, that he had customers who daposited money with him, 
who kapt pass books and came with those pass books and drew money, that he paid 
interest on. their deposits, and that he bought and sold hundis and lent money on 
securities, held that the Chetti was a banker and, in the absence of a contract to 
the contrary, was, under S. 171 of the Contract Act, antitled to a banker's lien in 
respect of advances made by him on various packets of diamonds deposited with 
him, In Reshieig's Estate 1 Raf. to 

Held further thet a contract to the contrary had not been proved where the 
evidence showed not only that various advances were made by the Chetti from 
time to time ‘on the security of deposits of diamonds and that the diamonds so 
deposited were redeemed from time to time but that loans were also made without 
any deposit of diamonds at all which were included in the same account and that 
all the diamonds wore the subject of a sort of second pledga to another oreditor, 


'.-QOn. appeal from the Order and. Judgment of the Honour- 
able, Mr. Justice Coutts Trotter dated the 2nd day of 


September 1919 passed in the exercise of its Insolvency 
Jurisdiction. The insolvency petition No. 115 of 17 


The Judgment of Mr. Justice Coutts Trotter was as follows. 


In this case the insolvent one Muthia Chetti -was a dealer in 
diamonds. ‘Towards the end of his career he became extremely 
embarrassed financially and from time to time raised sums of money 
from several Nattukottai Chetti merchants by pledging parcels 
of diamonds with them against advances. The present garnishee is 
one of the Nattukottai Chetti merchants with whom he hada large 
number of dealings and at the time when the crash came and Muthia 


~ ©. 9. A. No. 68 of 1919 va 14th April 1920. 
1, (1901) 1 Ir. Rep. 172. 
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Chetti was adjudicated insolvent, there were eight ovitstanding loans 
covered by deposits of diamonds and promissory notes. It was arranged 
between the Official Assignee andthe garnishee that the diamonds 
should be soldand anaccount kept of what each lot realised. The 
result is that on five of these transactions there has been a surplus and 
on three there had been a deficiency. The Official Assignee’s conten- 
tion is that the garnishee is bound to hand over each surplus in full 
and retain only his right to prove in the insolvency for the 
deficiencies. The garnishee pleads the right to set off the deficiències 
against the surpluses and hand over to the Official Assignee only the 
balance so resulting on the whole account. 


The garnishee’s case is put in two ways and though it would be 
sufficient for me to decide for him on either point to establish 
his right, I think as both are points of importance and as this 
is not likely to end in this court I ought to express my opinion 
on both, The first point taken before me by the garnishee is tha; 
the transactions which he had with the insolvent were trans- 
actions of a banker with his customer and that accordingly he 
is entitled to the general lien of a banker over his customer's 
securities which is conferred by the Law Merchant and embodied in S. 
171 of the Indian Contract Act. The first step the garnishee has to 
accomplish is therefore to show that he is a banker within the meaning 
of the Contract Act. Itis not very easy to give a definition ofa 
‘banker. Dr. Heber Hartin his Law of Banking says this, “A 
banker is one whoin the ordinary course of his business honours 
cheques drawn upon him by persons from and for whom he receives 
moneys on current account,’ That no doubt emphasises the aspect of 
a banker’s business which is most familiar in modern commercial 
conditions. But there were bankers before cheques and one has to get 
further below the surface of things and seek for something more fund- 
amental. Dr. Thomas Hodgkin who is not only a great historian but 
a member of a very eminent firm of bankers says somewhere in his 
‘Italy and her Invaders speaking of the bankers and money lenders 
of the later Roman Empire, “ The essential difference between 
a banker anda money lender is that a money lender lends his own 
money and a banker lends other people's.’ That seems to me to 
express with great insight the distinguishing feature of a banker's 
business and every one knows that a Nattukottai Chetti while he 
may have a lot of his own money invested in his business habitually 
lends other people's money along with it. Dr, Heber Hart gays 
this, “A banker isalsoa lender of money. The profitable conduct 
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of the business of banking necessarily involves the lending or 
advancing of money by way of allowing over-drafts on current 
accounts, making loans in the form of advances or discoursting 
bills.” I may add that in. Kunhan Mayan and others v. Bank of 
Madras 1 a loan of money.on a pledge of jewels was recognised 
as a legitimate banking operation to which the general lien of 
bankers attached. It seems to me to make no difference to the 
essence of the matter that the loan in the case of the Bank of 
Madrag- would take the form of opening a credit in the dealer’s favour 
on which he could draw by cheque whereas in the case of a 
Nattukottai Chetty it would take the form of an advance of hard 
cash. The fact that the transaction is more primitive or more 
direct does not seem tome to affect its real character. One has to 
have regard to the customs and state of advancement of the people on 
whose affairs he has to adjudicate and there are hundreds of rich merch- 
ants ig Madras, carrying out commercial transactions on a large scale 
every week of their lives with a complicated system of mercantile cre- 
dit who have never drawn or had drawn in their favour a single cheque 
during their whole career. Further in Velliappa Chettiar v. Unnamalai 
Achi 2 this court has expressly recognised that a Nattukottai Chetty of 
the ordinary type does exercise the functions of a banker. I am 
therefore of opinion that the relations of the garnishee to Muthiah 
Chetty in this case may properly be regarded as those of banker and 
customer. 

That being so, by virtue of the Contract Act a general lien will 
enure to the banker “in the absence of a contract to the contrary.” 
‘Such acontract of course need not be and could hardly be ever 
éxplicit, But the terms of the contract or the nature of the transac- 
tion in any particular .case may be.such as impliedly to negative the 
right tô a general lien on customer s security. The line is often very 
hard to draw. There has been a long series of decisions of the English 
Courts. and I propose to examine the most important of those which 
seem to me to bear upon the present question. On sucha subject 
one hardly expects to derive very much assistance from the decisions 
of Indian Courts -which are occupiedin determining very different 
matters. In Jones v. Peppercorn 8 the plaintiffs deposited some 
bonds with their bankers Straham, Paul and Bates. The latter 
employed the defendants Messrs. Peppercornes of the Stock Exchange 
as their brokers and in order to raise money from their brokers they 
deposited with them their clients’ (the plaintiffs) security. That was 

1, (1895) I. D. R, 1923Mad. 284, 2, (1917) 6 L. W. 687, 
3. (1868) 70 E. R. 490=Johns 480, 
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of course a fraud by the bankers upon the plaintiffs. Nothing turns 
upon that and the case was dealt with in argument on the footing that 
the documents for the purpose of determining the question of law might 
be regarded as the property of Strahan, Paul and Bates. There were 
two specific transactions, one a deposit of 108 bonds as security for a 
specific laan of £5,000, and the other a deposit of 480 bonds as security 
for another advance of £23,000. Eventually Strahan, Paul and Bates 
were adjudicated bankrupt and the brokers while admitting that 
the sale of the bonds had realised a surplus after repayment eof the 
specific loans of £5,000 and £ 23,000, claimed to retain that against 
the general balance of account arising out of other transactions 
between them and Straham, Paul and Bates in respect of which 
money was dueto them. The Court upheld the general lien of the 
brokers, which for present purposes may be considered as identical 
with that of bankers, on the ground that the general lien was not ex 
cluded by the mere fact of there being a special contract whereby the 
security was on the face of it deposited as security for a specific loan. 
Page Wood V. C. relied for that doctrine upon-the case of Brandao v 
Barnet 4. As that case was decided adversely to the claim for a general 
lien, I turn to it to examine the reason for which the House of Lords 
so decided and I think that the reason is to be found in its very spe- 
cial circumstances. In that case the customer deposited with his 
bankers tin boxes of which he kept the keys, containing exchequer 
bills, the sole duty of the bankers being to receive interest on 
those bills and when directed by the customer to take the bills 
from his hands, get them exchanged for new bills and return these 
to the customer. The House of Lords held that on the bills locked 
up in the box, the banker has no lien to secure the general account of 
his customer. The ratio decidendi appears to me to be not a limitation 
of the general lien of the bank securities of the customer pledged for a 
special primary purpose. On the facts of the case the securities were 
never pledged with the bankers at all but were merely physically 
placed in the bank, possession being retained in the hands of the 
customer and the banker's relation to him being limited to a purpose 
so narrow as to preclude the idea that the bankers could do anything 
but return them to the customer when he asked for them. The case 
is really analogous to the common practice of packing up silver and 
other valuables in boxes and putting them in banks when a customer 
closed up his house for a time. They are deposited with the bank. 
for safe custody only and such a purpose by necessary implication 








i L 


1, (1846) 13 cl. and 787, 
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precludes the idea of a general lien. In re European Bank, 8 
Chancery Appeals 41, appears to me merely to reaffirm the 
principle that the fact that securities are primarily depesited 
against one account does not prevent a lien attaching to them in 
respect of a separate account of the same customer. The next case that 
I need refer to is Inre Bowes 2 the case mainly relied upon 
by Mr. Devadoss. In that case Bowes deposited with his bankers a 
policy on his life “by way of equitable mortgage to secure the re-pay- 
ment® of moneys, not exceeding in the whole at- any one time the 
sum £ 4,000.” When the time for adjustment came, Bowes; over- 
draft on his bankers exceeded £ 5,000. North, J held that the terms 
of the deposit necessarily implied that the policy was to be a security 
for £ 4,000 and no more and that it followed that if the debt exceeded 
£ 4,000 the security could not be applied to cover it. I respectfully 
agree with that decision, because I think that in that case the bankers 
wererightly treated as having ‘said, “If we lend you £ 4,000 this policy 
is available to us as our security. If we lend you more, it is not. I 
may refer to two other cases which seem to me to belong to the same 
class as Brandao v. Barnet 1 and when closely scrutinised to 
contain no new doctrine as to the nature or extent of the banker's 
lien but merely to decide on the particular facts that there had been 
no pledge of the suggested securities at all. The first was the case of 
Wylde v. Badford 8. In‘that case there was a deposit of title deeds 
which covered the title to two properties and accompanying the deposit 
was a memorandum which expressly stated that the deposit was 
meant to effect a pledgeof one only of the properties to which the 
deeds related. The Court held and itis difficult to see how it could 
` hold otherwise, that there had been no pledge whatever of the second 
property, and that no lien attached to it or to the part of the title 
deeds relating to it. Similarly in Wolstenholm v. The Sheffield Union 
Banking Co. Lid. 4 a partnership had an account with the bank and 
one of the partners had a separate private account of his own with 
the same bank, Ata time when both accounts were both overdrawn, 
the partner asked for a specific advance of £ 500 to be secured by a 
deposit of title deeds of a property belonging to him. He wanted the 
money really for the purposes of the firm, and I gather from the report 
that a portion of the advance was in fact put to the credit of the firm's 
account and not of the private account of the partner. The partner- 
ship subsequently became bankrupt and a sale of the property 
realised a surplus after satisfying the partners debt on his private 


. 1. (1846) 12 O and F. 787, 2. (1886 388 Ch. D. 586. 
-ı 3, (1894). 33 L. J. Oh, 51. _ 4 (1886) 54 Law Times Reports 746. 
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account with the bank, which surplus the bank claimed by virtue of 
their general lien to apply to the extinguishment of the debt of 
the partnership to them. The Court of Appeal held that the loan was 
a loan tothe partner on the property secured and that it was im- 
material that the money was by his direction handed over in part at 
least to the use of the partnership. As Lord Esher says, the claim 
of the bank was in fact to. retain the property of one man to pay the 
debts, of another. That seems to me to be tantamount to saying that 
the court treated the deposit as never having been pledged ®ither 
towards the general partnership account or towards any particular 
transaction ofthe partnership, and obviously if there was no pledge 
to secure any partnership debt, no question of the general lien could 
arise at all. 


I must now apply the principle derived from these cases to the 
present circumstances. The principle appears to me to be this, that 
the presumption is in favour of a general lien and that presumptfon is 
not ousted by the mere fact that the pledge of the security was 
originally made against a specific advance, but will only be ousted if 
the terms of the pledge or the manner in which it has been dealt with 
by th: parties raise the inference that they must have intended to 
exclude the operation of the general lien. For that purpose I have to 
look at the account in this case, it not being suggested that thereis 
anything inthe nature of an explicit negation of the lien. When 
sums of money were paid in by Muthia Chetty as they were from 
time to time, they were usually credited to one of the specific loans and 
'I infer that the diamonds deposited against that specific loan were 
released. On the other hand, I find that there was a number of loans 
where there was no specific promissory note recorded as being given or 
any pledge of diamonds. I may take at random the entries of the 
26th Margali (9th January 1916) and 7th Ani (20th June 1916) where 
two sums of money seem to have been lent without any specific 
deposit of diamonds and without giving a promissory note to dis- 
tinguish the advance froma general extension of the credit of the 
account, I cannot suppose that these advances which appear in 
the current account in the ordinary- way were contemplated for a 
moment by the parties as having been made without any security 
and without the garnishee having the right of relying on the diamonds 
already in his hand as covering them also. The fact that when 
moneys sufficisnt to repay a specific advance were put in the hands of 
the garnishee he from to time appears to have released the diamonds 
deposited to secure that particular advance seems.to me to be by no 
means conclusive. The question is not whether the. banker in fact 
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released a particular pledge on re-payment of the particular debt 
which he was at liberty to do if he liked, but whether he was bound to 
do so. In my opinion he was not and he could not at any time if 
there was a general balance against Muthia Chetti have refused to 
release any given parcel of diamonds on tender of the specific sum for 
which they were ordinarily pledged. This appears to me to be the 
effect of the decision in In re London and Globe Finance Corporation 1. 
In that case, if I may respectfully say so, I think that Buckley, J 
puts fis finger on the point really decided in Brandao v. Barnet 2 
and Wylde v, Badford 8 namely that in those cases the person who 
claimed the lien never held the property over which he claimed to 
exercise the lien in his own right but as a mere agent or 
bailee for the customer. J am therefore of opinion that in this case 
the right of general lien is established and that on that account the 
Official Assignee’s claim fails. 


The other contention on behalf of the garnishee was that he was 
entitled to a set off under S. 47 of the Presidency Towns 
Insolvency Act which runsas follows:— Where there have been 
mutual dealings between an insolvent and creditor proving or claiming 
to prove a debt under this Act, an account shall be taken of what is 
due from the one party to the other in respect of such mutual dealings 
and the sum due from the one party shall be set off against any sum 
from the other party, and the balance of the account, and no more, 
shall be claimed or paid on either side respectively " S. 36 of the 
English Bankruptcy Act contains the words, “ Mutual credits, mutual 
debts or other mutual dealings,’ as had the earlier English statutes. 
Except as a saving of words, I do not think that makes any difference, 
because as I read the decisions on the subject the governing words 
are, “the sum due from one party shall.be set off against any sum due 
from the other party,’ which occur both in the English and Indian 
Acts. What the section requires broadly is that there should be a debt 
on both sides and the voluminous case-law on the subject which I 
shall briefly examine is really directed to ascertain what can be said 
to be legally a debt on one side to the other. 


The starting point is the leading case of Rose v. Hart 4, In that 
case the bankrupt had deposited clothes with the defendant, a fuller to 
be dressed, he then owing money to the defendant for the work done on 
other clothes in previous transactions. The assignee demanded deli- 
very of the clothes tendering the amount due for dressing them, The 


1. (1902) L. R. 2 Ch. 416. 2. (1846) 12 Cl. and F. 787. 
3. (1864) 88 L, J. Ch. 51 4. (1818) 8 Taunts 499. 
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defendant claimed to set off the amount owing to him on previous 
transactions. The Court held that this claim could not be maintained, 
as there was no debt due from the fuller to the bankrupt but only an 
obligation to return the goods when the work ordered to be done upon 
them was executed and the Court laid it down that mutual credits are 
such credits only as must in their nature terminate in debts. Later 
cases have interpreted this established rule as meaning not*credits 
which must ex necessitate rei terminate in debts but credits which 
have a natural tendency to terminate in debts, not in claims differing 
in their nature from a debt. Thus in Rose v. Hart} itself the credit of 
the clothes which the fuller may besupposed to have made to the account 
of the bankrupt would not naturally terminate in a debt but inan obliga- 
tion to return the clothse. Most of the cases when examined resolve 
themselves into a consideration of the question whether the facts of each 
case constituted a credit which had a natural tendency to resolve itself 
into a debt. Considerable difficulty has arisen in cases relating to the 
discounting of bills. But with these Lam not directly concerned. I 
confess to very great difficulty in understanding the decision in Young 
v. Bank of Bengal 2 nor or my difficulties entirely resolved by the ek” 
planation of that decision given by Baron Parke who was a party to it 
in Alsagar v. Currie 8, If it were necessary for me. to express an 
opinion on this subject, I should prefer the opinion of Wallis, J. in 
the Matter of Cantham and Co. £to that of Trevelyan, J. in Miller 
v. National Bank of India 5. See also the observations of Bovill, C. J. 


“in Naoraji v. Chartered Bank of India Ltd. & In Eberle's Hotels and 


Restaurant Co. v. Jonas T the plaintiff company before it was wound up 
had deposited some cigars with the defendants to secure a debt. After 
the winding up the liquidator claimed a return of the cigars on payment 
of the debt which they were deposited to secure, The defendant, 
refused to give them up unless the liquidator paid another debt due 
from the company to them which they claimed to set off under the 
Bankruptcy Act. The Court held that they were not entitled to do so 
as the right of the plaintiffs did not create a pecuniary liability in the 
defendants but only an obligation to return the cigars, and that this 
was not affected by the fact that a judgment in trover in their favour 
would take the ordinary form of ordering the return of the goods 
or their value. In Palmer v. Day ® the debtor owed fees to a 
firm of auctioneers and subsequently he handed over some pictures 








1. (1818) 8 Taunton 499. 2. (1883) 1M. I. A. 87. 
3. (1844) 12 M. and W. 751. 4, (1509) I. L. R. 88 Mad, 58. 
“5, (1891) L L. R. 19 Oal. 146. 6. L.R.38 0. P. 451. 


7. (1887) 18 Q. B. D., 459. 8. (1895) 2°Q. B. 618. 
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to them with instructions to sell them subject to his approval of prices. 
The Court held that the deposit of the pictures with a mandate to sell 
constituted the giving of credit to the auctioneers. Itis clear that the 
Court based its judgment on the positive mandate to sell which if 
executed must result in a money debt due from the auctioneers to the 
owner of the pictures. Lord Russell C, J. points out in his judgment 
the reasons underlying the decisions and says that unless the dealings 
are such as will and on each side ina money claim the claims are 
incontmensurable and that there cannot be an account as between goods 
and money and no balance can be struck. Lord Russell also suggests 
in that judgment that the debt must be one that arises out of contract 
a dictum which was followed by Vaugham Williams J, in in re Mid- 
kont Fruit Factory 1. The next case that I will refer to is In re Dain- 
trey: exparte Mant 2, The facts ofthat case are rather complicated but 
it is necessary to state them at some length before the decision can be 
undešstood. The parties were both solicitors and Daintrey owed Mant 
£86. Subsequently Daintrey sold the practice to Mant on the terms 
that he should be remunerated out of the profits of the business. 
After Mant and Mant (that was the title of the firm) had carried on 
the practice they had acquired from him for three years, they owed 
him under their agreement a sum of £ 300 which the trustees in Dant- 
rey’s Bankuptcy claimed. Mant and Mant ascertained the right to set 
off against the sum of £ 86 that Daintrey owed them previously. Their 
claim was upheld, The point of that decision I take to be this, that 
you ought to look at the date of the receiving order to see whether 
at that. date the relations between the parties were such as must 
naturally eventuate in mutual money debts. There need not be 
money actually owing that date provided the contractual obligations 
are already in existence which must in the natural course of things 
eventuate in subsequent money debts. Whether or not those relations 
have taken their natural course and resulted in a money debt is to be 
ascertained when the claim on one side or the other is presented, as is 
pointed out very clearly by Bigham J., at page 568. This case is 
relied upon by Mr. Grant as negativing the suggestion that the rela- 
which exists between the parties at the time of adjudication must 
‘a debt due at that date though its amount may be uncertain. 
Susinesses are not always profitableand it is quite possible 
`^ business in Mant and Mant’s hands might have yielded 
in which case no moneys would have become 

ae Court of Appeal treated the contract as one 
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that in the natural course of events must terminate in a debt from Mant 
and Mant to Daintrey. Trustee of the Property of Lord v. Great 
Western Railway Co. 1 is a further affirmation of the principle that 
you cannot set off goods against money. In re Taylor : ex parte Nor- 
well 2 is an interesting if rather complicated case which gave rise to 
conflict of judicial opinion. In that case Taylor owed Norvell £ 257 
for work done and Norvell had entered into a binding contract with 
Taylor of which specific performance had been decreed in his favour 
for the purchase of property of Taylor and he claimed that in paying 
Taylor's trustee in bankruptcy for the price of the property he was en- 
titled to deduct £ 257 which Taylor previously owed him. The deci- 
sion of the majority of the Court of Appeal really amounts to this, 
that a decree for specific performance imposes upon the purchaser an 
obligation of the nature of a money debt and does not merely invest 
him with a right to the conveyance of the land, Provincial 
Bill Posting Co v. Low moore Iron Co. 3 does not appear to mẹ to 
be a decision on the section at all. Shiva Gowda v. Fernandes * is not 
a decision of the insolvency statute and in any case only appears to me 
to re-affirm the principle that money and goods are incommensurable: 
Applying the principle derivable from these authorities to the 
present case, what is the result? The argument of Mr. Grant isas I 
understood it something like this: These diamonds were deposited sub- 
ject to the provision of the law that on default they could be sold. A 
creditor must be assumed to contemplate that the security will be 
worth more than the debt for which it is deposited and must therefore 
have been in the contemplation of the parties that the natural result 
of the transactions would be that there would be a money surplus in 
the hands of the pledgee which would be a debt owing from him to the 
pledgor. It is no answer to say that you have te assume the contin- 
gency of default, because that would exclude the case of banks which 
have discounted bills, even accommodation bills where the liability of 
the drawer or holder is only contingent upon the nonpayment of the 
acceptor and there is ample authority for holding that a bank which has 
discounted a bill is a creditor of the person for whom it has discoun- 
ted-it. I feel and admit that the difficulty of accounting logically for 
the decisions relating to the discounting of bills and as I have said be- 
fore I cannot quite see how they are reconcilable with Young v. Bank 
of Bengal 5 or perhaps I should rather say how Young v. Bank of 
Bengal 6 be logically brought into line with the other authoritie: 


1. (1908) 2K. B. 64 2. (1910) 1 K. B. 662, 
8. (1909) 2 K. B. 844. 4. (1910) I.D, R. 84 Mad ` 


5. (1886) I. M. I A. 87. 
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But I think I can rest my decision on this matter on a narrow 
ground. Tomy mind at the material date, that is, the date of 
adjudication when the diamonds were still in the hands ef the 
pledgee unsold the cross obligation was incommensurable with 
the money debt on the part of the pledger. The primary duty 
that lay upon the pledgees though no doubt it was contingent was not 
to pay a sum of money but to return the diamonds and that obligation 
could only be turned into a money debt by the fulfilment of a series ef 
confengencies, namely, that the debtor should make default, that the 
pledgee should exercise his right of sale and that the sale should result 
inasurplus. I think that these contingencies are too numerous to 
enable me to say that at the date of adjudication there was 
anything due from the pledgee which would be said to be such as 
would naturally result in an obligation to pay money. 

In the result, as the garnishee succeeds on the first point that I 
hav held that he fails on the second, there must be judgment in his 
favour with costs on tke Original side scale. 

M.D. Deva Doss instructed by Short and Bewes for Appellant 

A. Krishnaswami Aiyar and M. Subbaraya Aiyar for 
Respondents. 

The Court delivered the following. 

Judgment :—This is an appeal by the Official Assignee 
from the order of Coutts Trotter, J, on a garnishee summons. 
The first objection taken is that the appeal is filed out of 
time. The Official Assignee was represented by atturney who 
claimed the same privileges as to stamp duty as the Official 
Assignee has by virtue of section 115 of the Presidency 
Towns Insolvency Act. 

This was apparently disputed in the Insolvency office and 
claim was made upon the Official Assignee’s attorney for 
stamp duty for copy of the order appealed against and the 
attorney ultimately paid it to save time. But the question 
before us is whether the attorney as representing the Official 
Assignee has any stamp duty to pay. If not, the appeal is in 
time. As pointed out by Mr. A. Krishnasawmy Atyar the 
wording of S. 115 is no doubt taken from the English 
Insolvency Act, and it was no doubt framed with reference 
to English practice. But at the same time it: was to be 
applied to the practice obtaining in this Court. Now S. 
115 says,“ No stamp duty or fee shall be chargeabl® for 
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The Official any application made by the Official Assignee to. the: Court 


A i l ; 
‘ito under this Act or for the drawing and issuing of any order 
Baka a A mada by the Court on such application.” The application 
Chetti, for a copy appears to be either an application made to the 


Court or an application for the issue of an order made by the 
Court on the application, because the only method of issu- 
ing orders which is known to us here is the issue of a copy. 
Therefore we are of opinion that the appeal is within tinge. 


The question in the appeal is whether the garnishee was 
entitled to a banker’s lien in respect of advances made by 
him on various packets of diamonds deposited with him. The 
first question is whether he wasa banker. Mr. A. Krishna- 
sawmy Aiyar has called our attention to an Irish case. (In 
Re Shields’ Estate t) in which the question was whether the 
party there wasa banker. In this case we have evidehce 
given that this garnishee who isa Nattukottai Chetti does’ 
banking business and money-lending business, that he has 
customers who deposit money with him who keep pass-books 
and come with these pass-books and draw muney, that he 
pays interest on tbeir deposits, and that he buys and sells 
hundis and lends money on securities. There is abundant 
evidence that in this particular case the garnishee did carry 
on banking business, and further than that it is perfectly 
general knowledge, and we have recognised it in Vallayappa 
Chettiar v. Annamalai Achi ? and Annamalai Chetti v. Anna- 
malai Chetty 3 that these Nattukottai Chetties are really the 
Indian Bankers of this part of the country. There is there- 
fore no reason why tke garnishee in this case should not be 
entitled to a banker’s lien. Under section 171 of the Indian 
Contract Act, bankers may in the absence of a contract to 
the contrary, retain, as a security fora general balance of 
account, any goods bailed to them ; and we agree with the 
learned Judge that the Ofcial Assignee in this case has failed 
to show any contract to the contrary. What he has shown 
is that various advances were made from time to time, on the 
security of deposits of diamonds and that the diamonds so de- 
posited were redeemed from time to time. But it also appears 


1. . (1901) 1 Irish Reports 172. 2. ,1917) 6 L. W. 687 
8. (1919) 10 L. W. 67. 
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‘that loans were made without any deposit of diamonds at all 
which are iucluded in the same account. The garnishee’s 
affidavit also shows that all the diamonds were the sfibject 
of a sort of second pledge to another creditor. There is no 
reason for differing from the learned Judge in his conclusion 
that a contract to the contrary has not been proved. 


In the result the appeal fails and is dismissed with costs 
"A. S. V. 


— am 


PRIVY COUNCIL. 


PRESENT :—VISCOUNT HALDANE, VISCOUNT FINLAY, 
LORD MOULTON, LORD SUMNER, AND LORD PARMOOR. 


Mirza Yadalli Beg. ... Appellant 
o v 
- ° Tukaram and Another ... Respondents 


Mortgage—Purchase of part of mortgage properiy subject to mortgage—Pur chaser’ s 
right to redecem—how far it extends— method of accounting when mortgagee in pos- 


session and no accounts kept—Transfer of Property Act, 1882, (Act IV of 1882) 
sact. 60. 


Subject to proper safeguarding of the equal rights to redeem which any other 
person May possess, one of several mortgagors can redeem more than hia share. 


The owner of an interest in an equity of redemption as it originally stood who 
has a right to redeem the entirety, and the mortgagee in possession having kept no 
accounts, can redeem on the footing of paying the balance left of the mortgage debt 
after debiting the mortgagee with a fair csoupation rent during the period of his 
possession and crediting him with simple interest on debt due to him under the 
mortgage deed. 


Appeal from a decree of the Court of the Judicial 
Commissioner, Central Provinces, dated 9th November, 1916, 
which modified a decree of the Court of the Subordinate 
Judge Amraoti. 

In 1893 the owner of sixteen fields mortgaged them to the appell- 

In 1896 the mortgagor conveyed one of these fields to the res- 
pondents. In 1899 the appellant brought a suit against the ori- 
ginal mortgagor alone to enforce the mortgage, and obtained a 
decree by consent. Under this decree, (which was afterwards made 
absolute) in default of payment within the time fixed, nine of the 
mortgaged fields, including that conveyed to the respondents, were 
to be foreclosed and handed over to appellant. The respondents 
were not made parties to. the suit and were not affected by it. 
The appellant went into possession, and kept no accounts, In 1913 
OS May 8 and 4 1990 1. ; 
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the respondents sued the appellant for redemption, claiming that 
they were entitled to redeem all the property which had passed into 
the appellant's possession. The appellant claimed that respondents 
were entitled to redeem the field they had purchased only, and that he 
was entitled to claim compound interest. The trial Court found that 
respondents were not entitled to redeem more than the field they had 
purchased) and that compound interest on the mortgage was not 
claimable. On appeal the Court of the Judicial Commissioner 
(F. W. A. Prideaux, O. A. J. C.) observed as follows. . 


“Tt seems to me that the plaintiffs were entitled to redeem the 


mortgage as a whole. They cannot be in a worse position than they 


would have been if they had been made parties to the foreclosure suit. 


If they had been arrayed among the defendants there, there is no doubt 


that they could have redeemed the whole mortgage and Mirza Yadalli 
Beg’s failure to join them cannot be allowed to benefit him. The first 
two plaintiffs however did not seek to redeem all the property mort- 
gaged. They expressly confine their suit to the fields in the first 
defendant’s possession as given in paragraph 5 (c) of their plaint. 


Now plaintiffs 1 and 2 wish to redeem the fields which they say 


Mirza Yadali Beg agreed were to be foreclosed for his debt. It is 
clear tnat if they wished to do this, they must pay the whole mortgage 
debt before they can be allowed to do so. 

As to the method of accounting to be adopted, I am We to 
Dindayal v. Sheoraj Sing + This question has been discussed at length 
by my brother Stanyon in Ghastram v.Jhingwa?, The reasoning there 
commends itself to me and to ascertain what is now due, itis neces- 
sary to make up a fresh account on the mortgage debt from the date 
of the mortgage, only simple interest being allowed. Against the sum 
so due must be set off a fair occupation rent of the land for the period 
it has been possession of the mortgagee. . : The 
mortgagee is also entitled for the Government TAN daid by him 
and granted a decree for redemption accordingly.” 


Hence this appeal. 

E. B. Raikes (with him Sanyal) for appellant. The respondents’ 
right of redemption extended only to the field purchased by them. If 
appellant was desirous of retaining possesion of the remaining fields 
as mortgagee he was entitled to do so against the respondents, whose 
right was limited to the redemption and recovery of their field upon 
payment of so much of the mortgage debt as represented the portion 
chargeable on that field. The interest of the mortgagee could not be 


1. 2 Nag. L. R. 116) 2. (4 Nag. L. R. 168 at 171. 
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acquired against his will. Nawab Azimut Ali Khan v. Jowahir Singh 1 
and Others. 


d 
A person entitled to a portion of the equity of redemption has nol: 
under all the circumstances the right to insist on redeeming the whole 
mortgage. 


Respondents’ right to redeem is also affected by Sec. 60 of the 
Transfer of Property Act, which allows a person interested 
in a share only of mortgaged property to redeem his own share only on 
payment of a proportionate part of the amount remaining due on a 
mortgage where a mortgagee has acquired, in whole or in part, the 
share of a raortgagor, as in this case, and although the Act did not 


apply to Berar at the time the foreclosure decree was passed the priu- | 


ciple would apply. The account should only have been ordered until 
appellant got the possession. 
® 


The Respondents did not appear. 


Their Lordships’ judgment was deliverd (8th June 1920) by 


VISCOUNT HALDANE :—The relevant facts in this case can 
be briefly stated. In 1893 the owner of sixteen fields in Berar 
mortgaged them to the appellant. In 1896 the mortgagor con- 
veyed one of these fields-to the respondents. 1899, the appellant 
brought a suit against tbe original mortgagor alone to enforce 
the mortgage, and obtained a decree by consent. Under this 
decree (which was afterwards made absolute) in default of pay- 
ment within a definite time, nine of the mortgaged fields, 
including that conveyed to the respondents, were to be 
foreclosed and to be handed over in possession to the appellant. 
The respondents not having been made parties to the suit 
were. not affected by it. The appellant went into possession. 
He kept no accounts. The Officiating Judicial Commissoner in 
the Central Provinces, Berar Jurisdiction, has decided that the 
respondents as owners of an interest in the equityof redemption 
as it originally stood,an interest which although only fractional 
remains undisturbed,are entitled to redeem the mortgage on the 
footing of paying the balance left of the mortgage debt after 


debiting the mortgagee with a fair occupation rent during the . 





' period of his possession, and crediting him with simple interest 
i 


1.` (18 M. I. A, 404 (415-416). 
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on the debt due to him under the mortgage deed. If the respon- 
dents have the right to redeem the entirety,their Lordships think 
thaé this direction as to the form of account was right. The only 
question that arises is whether they are entitled to redeem the 
whole of the nine fields, or only the field conveyed to them sub- 
ject to the mortgage over the whole. According to English law 
the respondents would have been entitled to redeem the mortgage 
in its entirety, subject only to the safeguarding of the equal 
title to redeem of any other person who had a right of redemp- 
tion, a point which has not arisen so far in the present case. 
The respondents, being transferees of part of the security, by 
English law, if it applied, would on the one hand be entitled 
to redeem the entire mortgage on the properties generally- 
and correlatively could not compel the mortgagee to allow 
them to redeem their part by itself. This would be so%as the 
result of principle unless something had happened which 
extinguished the mortgage in whole or in part, suchas an 
exercise of a power of sale originally conferred on the mort- 
gagee by his security, or such conduct on the part of the 
transferees as would estop them from asserting what normally 
would have been their right. Nothing of this kind is alleged 
in the case before their Lordships. 


The Judge in the original Court thought that the decisions 
of the Courts in India had established that one of several mort- 
gagors cannot redeem more than his share unless the owners of 
the other shares consent or do not object. Subject to proper 
safeguarding of the rights to redeem, which these owners may 
possess, their Lordships are of opinion that this is not so in 
India any more than in England. The decisions referred to 
when scrutinised turn out to be based not on any general prin- 
ciple different from that adverted to, but on the special circums- 
tances of the transactions to which they related, circums- 
tances which have nothing analogous to them in the facts 
now under review. It need only be added on this point that 
the right to redeem in the present case is not affected, as was 
suggested by the concluding part of S. 60 of the Transfer of 
Property Act, 1882, which is as follows:— 


“Nothing in this section shall entitled a person interested in a share only of 
the mottgaged pioperty to redeem his own share only, on payment ofa propor- 


PART V.] THE MADRAS LAW JOURNAL REPORTS. 151 


tionate part of the amount remaining due on the mortgage, except where a mort- 
gageee, or, if there are more mortyagees than one, all such mortgagees, has or have 
acquired, in whole or in part, the share of a mortgagor,” 


This did not apply to Berar at the time the foreclosure 
decree was made in 1900, and moreover, if it had applied, it 
would have done no more than declare applicable what is just 
the law as established in England. Their Lordships agree 
with the view taken by the Officiating Judicial Commissioner 
on Apbeal, and they see no reason to alter the decree which 


he has made. 

They will humbly advise His Majesty that this appeal 
should be dismissed. 

Solicitor for Appellant:—E. Dalgado. 

A PP. 


6 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SADASIVA AIYAR AND MR. 


JUSTICE SPENCER. 
The Superintending Engineer, II Circle, Bezwada. 
... Appellant * (Defendant.) 


Chituri Ramakrishna | 


and another. ... Respondents (Plaintiff.) 

C. P. C. 8. 80.—Notice required -by—Necessity—Public Officer—Suat for 

injunction against, in respect of act purporting to be done in official capacity “ Act” 

in Secltion—Meaning—tIdol of third person and placed in his site —Hindu publio— 

customary right to worship idol—Tf can be legally acquired —Proof—Quantum—-Idol 

dilapidated and touched by other religiontsts-—Effect—iIdol if can acquire site on 
which it is placed by adverse possession—-Nc manager cr trustee for.tdol--Lffect. 


In a suit trought by two traders residing at Bezwada against the Superin- 
tending Engineer, D. P. W. II oirele, for an injunction restraining him from 
removing a Stone image representing God Vinayakar or GaneSa situated on the 
canal bank by the side of the Hyderabad Road in Bezwada and from otherwise 
interfering with it, 1b was found that both the idol and the sita were the property 
of the Government, that the image was discovered when the main channel of the 
Kistna Water Works was widened in 1872 or 1678; that it was placed by the Publie 
Works Department as sn ornament to the wall; that since then it became an 
object of worship to the publio; that a year before suit a platform was built and also 
a temporary pandal was erected on festival occasions with the permission of the 
Public Works Department or the Municipality or both; and that the idol was not 
attached to any religious foundation and there had been no dedication of the idol. 


Held that the suit failed for want of notice as required by S. 80 O. P. C. 


Meaning ot “Act” in the Section. 


* §. A. No. 806 of 1919 


—_ mi 


1ith March, 

















1920, 


F. 0. 
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Held by Sadasiva Atyar J, Quaere whether a customary right in the Hindu 
publio to worship an idol belonging to a third person and placed on a site belonging 


that third person can be legally acquired. 
a A 
Quantum of proof requiredtif such right oould be legally acquired. 
Customary right-length of enjoy ment required for its acquisition. 


Quacre- whether an image which had been buried long under the earth and 
which was found in an excavation and whioh was touched by-other religionists 
and which belonged evidently to a Siva temple probably destroyed by Mussalman 
invadars can be claimed by any Hindu as-an object of temple Worship till it was 
properly repaired and Ashatabandanam ceremony according to Agamas was De eform- 
ed. for it. 

Per Spencer, J. The suit was liable to be dismissed as the plaintiffs had failed 
to establish that they had acquired any interest in the subject of the suit such as 
would give them a right of control and disposal over it and as they had not shown 
how they were personally injured by any act or threatened aot of the defendant. 


There having been no manager or trustee for the suit image the court below 
rightly rejected the plea that the idol itself had acquired w right to the suit sita by 
adverse possession. : 


Second appeal against the decree of the Court of the 
Subordinate Judge of Bezwada in Appeal Suit No. 51 of 1918 
preferred against the decree of the Court of the District 
Munsif of Bezwada in Original Suit No. 590 of 1916. 

The Government Pleader (V. Ramesam) for Appellant. | 

P. Narayanamurtht for Respondent. 

The Court delivered the following 


Judgments :—Sadasiva Atyar, J: The defendant who 
is described in the plaint as a Government Offic-r, (namely, 
the Superintending Engineer, II Circle, D. P. W., residing at 
Bezwada) is the appellant before us. 


This suit for injunction (among other reliefs) was brought 
against him because (according to the plaint) the defendant 
in his official capacity attempted to remove a dilapidated 
Ganapathi image which had been placed on a site which has 
been found by the Lower Appellate Court to belong to the 
Government, The image itself also has been found by that 
Court to belong to the Goverment. The Court however 
found (see paragraph 13 of its judgment) (1) that 
some sort.of worship was being done to the said idol 
for a long time even when, the idol lay half buried in the 
ground, it having been raised up and placed on a 
platform only in 1915 ; (2) that to establish a customary 
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right, it was not necessary that there should be enjoyment for 
over 20 years or the like—(The lower Court further said 
“even supposing that the enjoyment claimed does not gô so 
far back as to 1872 or 73, still I am of opinion on the evi- 
dence on record that there was sufficient enjoyment for the 
acquisition of the customary right by the plaintiffs") (that is 
the right to worship the idol at the place where it now 
stands). On these grounds, the Lower Appellate Court 
confirmed the permanent injunction granted by the District 
Munsif. Several grounds have been taken in the memoran- 
dum of second appeal but I shall ‘deal with only three of 
them namely, grounds 7, 10 and 11. 

“7. The Courts below ought to have hold that the suit 
is barred for want of notice under S. 80 of the Civil 
Procedure Code. The cases relied on by the Lower Appel- 
late Court do not apply and are not correctly decided.” 

“10. The Lower Appellate Court erred in finding that 
the so-called customary right of the plaintiffs is made out.” 

“11. There cannot be such a custom as is set up by ihe 
plaintiff. There is no legal evidence in support of the cus- 
tom setup. The finding of the Lower Appellate Court in 
para 13 of its Judgment is unintelligible.” 

I shall deal shortly with grounds 10 and 11. I shall 
not go into the question whether a customary right in the 
Hindu public to worship an idol belonging to a third person 
and placed on a site belonging to that third person can be 
legally acquired or proved, as my mind is not quite made up 
on that point. Assuming that such a customary right can be 
proved by the fact that the owner.of the site and of the idol 
had allowed such worship to be carried on for a sufficiently 
long time by the Hindu public, I amclear that the proof 
required by the Courts especially where the owner of the site 
and the idol is not a Hindu, must be very clear and strong. 
(The Government being neutral in religion is of course not 
Hindu in religion). The length of time must be considerable 
‘and the acts of worship must be very open and such as 
clearly indicate to the owner that the worshippers have 
claimed the right to carry on the worship openly and as a 


customary right. Paragraph 13 of the Lower Appellate Court's | 
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Judgment is vague and indefinite. It does not set out the 
particular acts of worship or the length of the enjoyment of 
the alleged right or whether the acts were such as to give 
notice to the Government that worship was carried on as of 
right. The District Munsif finds (see page 13, line 40 of the 
printed papers) that it was in July 1915 that the platform for 
the idol was erected evidently by the department of Public 
Works itself and that the image which had been lyinge half 
buried was raised up and placed on the platform. The site of 
the idol had therefore been changed at least vertically. 
P. W. 2 himself says in September 1917: ‘‘During the 
last 2 or 3 years, worship is being carried on on a 
grander scale”. Before that according to Exh. I cocoa- 
nuts used to be broken before the halfburied Ganesa by 
passing worshippers. Such worship is even done to petepul 
and margosa trees standing on „District Board roads and 
Muncipal roads by some devout Hindus and it would be 
dangerous to hold that the Municipility or the District Board 
is not entitled to cut them down if such cutting is required to 
widen the roads or for any other lawful purpose. I shall 
however not express any final opinion on this matter and even 
if it is necessary to come to a conclusion on this point, I 
should hesitate to accept the vague finding of the Lower Appel- 
late Court on the necessary facts to be proved and would call 
for a more detailed and definite finding as to the times, places, 
nature, extents and qualities of the acts of worship, Asto the 
length of enjoyment required for the acquisition of a customary 
right also loosely called “customary easement” I remarked 
recently ,‘that though no period is mentioned in the Limitation 
Act for the acquisition by the public of a customary right by 
Jong enjoyment Courts would be well advised if they require at 
least 20 years’ uninterrupted and acquiesced enjoyment to esta- 
blish such a customary right in the public the owner having 
knowledge of such an enjoyment”’ (see S. A. 722 of 1919). 


Again it appears from Exhibit III (b) paragraphs 3 and 4 
that the image of Ganesa had gone out of the proper form" 
which the Agamas require for an image of one of the higher 
five deities, namely, Sun, Ambika, Vishnu, Ganesha and 
Maheswara to form an appropriate object of public worship, 


+ 
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Paragraph 3 says: “ Further we have not got any kind of 
Dharmakarthaship to the stone image. We propose repairing 
the same as an act of charity lo give proper form to the “said 
image. Therefore we do not possess any kind of right. We 
therefore pray for orders to repair the same”. ` 

4. “Further by the words ‘please’ to consider we mean 
repairing only these, namely, the trunk, eyes, sacred thread 
handg, ears, legs etc. , ” 

In fact it appears from the documentary evidence that a 
new trunk had to be “ provided” for the idol. It is an 
arguable question whether an image like this which had been 
buried long under the earth and’ which was found in an 
excavation which was touched by other religionists and which 
belonged evidently to a Siva temple probably destroyed by 
Mussalman invaders can be claimed by any Hindu as an object 
of temple worship till it was properly repaired and Ashtaban- 
dhanam ceremony according to Agamas was performed for it. 
However, as I said, I shall decide this particular suit merely 
on the question of notice alone under section 80°C. P. C, 


On this question of ‘notice I have expressed my opinion: 


rather strongly in the case reported in Secretary of State for 
India v. Kalekhan1. That case was no doubt a case 
where the defendant was the Secretary of State in Council 
and nota public officer as in this case. The Full Bench 
case in Koti Reddy v. Subbiah 2 in which both of us took 
part was a case against a village Munsif acting as public officer. 
In the above two cases, it was held that section 80 should be 
strictly complied with by a plaintiff who brings any kind of guit 
against the Secretary of State or who brings a suit against 
a public officer in respect of any act purported to be done by the 
said public officer in his official capacity. In the present case, it is 
admitted that the two months’ notice mentioned in the section 
was not given to the Superintending Engineer. It-was however 
argued on the strength of some English decisions that where 
the relief claimed is one by ‘way of injunction or where irrépar- 
able injury is likely to be caused if a rule nis; for an injunc- 
tion isnot at once granted, “the. notice required by the section 
was unnecessary. I expressed my dissent from those cases in 
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Secretary of State for India v. Kalekhan 1. and I have 
nothing to add to what J then said. No doubt, I con- 
fined my remarks to the case of a suit against the Secretary 
of State and added as regards the argument based on 
irreparable injury, that “if a suit against the public officer 
alone for an injunction could be brought without notice—(a 
position on which I reserve my opinion no irreparable injury to 
the plaintiff would be caused” if he took certain steps. „Thus, 
it is clear that I did reserve my opinion on that point and did 
not mean to express any opinion to the effect that there was 
distinction on this point between the case where the suit 
is brought for an injunction against the Secretary of State and 
the case where a suit is brought against a public officer 
for an act done in his official capacity. I do not think 
that any such distinction can be supported on thee lan- 
guage of the Code. If serious hardship be sustained by a 
plaintiff in some cases on the strict language of the section 
the proper course is to appeal to the legislature to enact an 
exception to sec. 80 to the following effect: “Where in the 


opinion of the Court irreparable injury might be caused to 


the plaintiff if the notice required by the section is insisted 
upon as a preliminary to the entertainment of the suit, the 
Court may entertain the suit without such preliminary notice. 
In such a case it shall allow to the defendant at least two 
months from the date of the service of the summons for his 
appearance to answer the claim, in case the summons had 
been served within two months before the date fixed in the 
summons for his appearance.”’ 

It was finally argued by the respondent that the suit was 
brought not for an act done by the Engineer—defendant—but 
for a threatened act and therefore S. 80 does not app- 
ly. I entirly agree with the Judgment just now pronounced 
by my learned brother that a threat to do a future injurious 
action when that threat is conveyed through the preformance 
of an action such as speech, writing, sending a notice or mes- 
sage and so on is also within the intention of the legislature 
when it uses the word “act? in Section 80. “Acts”? are per- 
formed according to Indian philosophical notions by tae body 
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by the ten senses and by the mind (the eleventh sense) though 
only five of the senses are especially called Karmendriyas. 
(Two of the latter, namely, (1) ‘hand’ and (2) ‘foot’ include 
all muscular exertions (1) involving motion not involving 
change of place of the body as a whole and (2) involving lo- 
comotion). Modern legal tribunals and modern law are loath 
to attach liabilities to wrongful “act” which is not accom- 
panied by physical motion or physical sound or direct physical 
feeling which can be perceived by an ordinary man. Though 
it is said that even a cat can look with impunity on a king it 
may be that as the law develops even a Gnanendriaya act such 
as (say looking at the plaintiff in an insolent or threatening 
manner)., will be held by courts to give a cause of action for 
damages. There isa conflict of opinion in American courts 
whether mere nervous shock caused to the plaintiff (without 
any apparent external injury) resulting froma wrongful act 
gives rise to a cause of action. Spoken words of slander did 
not, according to the English Common Law give rise to a cause 
of action except in a limited class of cases but this Court ex- 
tended the law of slander in Parvati v. Mannar|, I am not sure 
that with the spread among a considerable body of humanity 
of mesmeric (or as it is now called hypnotic) and other powers 
(now abnormal) among mankind and of the spread of evil influ- 
ences (even though concealed from ordinary sense perceptions) 
exercised by such powers the law may not be obliged to recog- 
nize injuries caused by the wrongful activitiesof the Gnanen- 
driyas and even of the mind Indriya. To come back from these 
remote (though interesting) speculations to the present case, 
paragraph 5 of the plaint in this case states that the cause of 
action arose when the defendant threatened to remove the im- 
age and the pandal. It is not denied that the threat was not a 
mere mental act which the plaintiffs learned by telepathy. The 
written statement states that final orders were passed by the 
defendant in August 1916 for the removal of the image and 
the pandal. It is not denied that the order was a signed and 
written order and was communicated to the plaintiffs by 
perceivable physical act or physical acts done by the defen- 
dant or by the agents of the defendant and that that was the 





1, (1884) I, L. R. 8 Mad. 176. 


The 
Superin- 
tending 

Engineer, II 
Cirole 
Bazwada 
D. 
Chituri 
Ramakrishna 


——— 


Sadasi va 
Aiyar, J. 


The 
Superin- 
tending 

Engineer, I] 
Circle 
Bazwada 


v.: 
Chituri 
Ramakrishna 


Spencer, J 


158 THE MADRAS LAW JOURNAL REPORTS. ÍVOL. xxxrX 


threat which gave rise to the plaintiffs’ cause of action, 1 
therefore hold that Section 80 of the Civil Procedure Code is 
appligable to this suit. 


In the result I agree that the decrees of the lower Courts 
should be set aside and the suit dismissed with costs through- 
cut. 

Spencer J:—This suit was brought by two traders residing 
at Bezwada against the Superintending Engineer, D. P. W. II 
Circle, to obtain an injunction prohibiting him from removing 
the stone image of Ganesha situated on the canal bank by the 
side of the Hyderabad Road in Bezwada and from otherwise 
interfering with it or with the. pandal over it. The prayer in 
respect of the pandal was refused and required no consider- 
ation by us. An injunction was granted by the District 
Munsif and on appeal his Judgment was confirmed by the 
Temporary Subordinate Judge and the defendant now appeals. 

As above stated, the subject of the suit isa stone idol 
representing God Vinayakar or Ganesha the history of which 
appears in the Judgments of the Lower Courts. This image 
appears to have been discovered when the main channel of 
the Kistna water works was widened in the year 1872 or 1873. 
It was placed in its present position by the Public Works 
Department as an ornament to the wall, and it has since become 
an object of worship to persons who trade along the canal in 
boat and to passers by. In 1915 (i. e. only one year before 
suit) a platform was built and also a temporary pandal was 
erected on festival occasions with the permission of the Public 
Works Department or the Municipality or both. 


The District Munsif found that the idol and the site occu- 
pied by it belonged to the public who had acquired a right to 
it by continuous worship for a very long timé and he therefore 
held that the plaintiffs had a right to worship it and were enti- 
tled to the injunction prayed for. The Subordinate Judge 
found that both the idol and the site were the property of the 
Government and he rightly rejected the plea advanced’ on 
behalf of the plaintiffs that the idol itself had acquired a right 
to the suit site by adverse possession. This claim seems to 
have been advanced upon the strength of the theory- that an 
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idol is a juridical person capable of holding property. The 
idea that an inanimate block of stone is capable of exercising 
personal rights of property is of course absurd but as pointed 
out in Mr. Ganapathy Aiyar’s Religious Endowments, the 
theory is based on the idea that it is really the deity that re- 
sides in the image and thus it is the deity and not the image is 
the Juridical person. Mr. Ganapathy Aiyar observes at 
page 40 that it is only in an ideal sense that property can belong 
to an idol and the possession and management must in the 
nature of things, be entrusted to some person as a shebait or 


manager. In the present case there is no manager or trustee for > 


the suit image. The Subordinate Judge based his finding for 
the plaintiffs upon the view that they had acquired a custo- 
mary right to worship the idol at the place where it now 
stands and he has supported his opinion by reference to 
Palaniandi Tevan v. Puthirangonda Nadan 1. That was a 
case where certain persons residing in a particular 
village were held to be entitled to the use of water of a 
certain well by beirg in possession of housesin that village 
and residing therein. It was thus a case of a customary ease- 
ment. The right of taking water is a well-known custo- 
mary right recognised by law. See Halsbury’s Laws of 
England Vol. X para 454. But I am not aware of any instance 
where it has been held that any interest or right of manage- 
ment in the property of another can be acquired by continued 
acts of worship being shown to that property. It would bea 
dangerous doctrine to hold that a tree or stone standing in 
private premises could become subject to the cantrol of the 
public or of any particular individual by the mere circumstan- 
ces of acts of worship being performed by persons who see in 
that object the abode of a deity. Of course public rights of 
way may be acquired by access to such an object being 
left unobstructed for 20 years. Butitisnot a right of way 
that is claimed in this suit. Nor does this image fall within 
the scope of endowments as itis nota mosque, temple, or 
religious establishment mentioned in S. 14 of Act XX of 1863. 
I am therefore unable to see what right of action the plaintiffs 
had to bring this suit. 
1. (1897) I. L. R. 20 M, 389, 
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Mr. Narayana Murti for the Respondents tried to bring 
the plaintiff’s suit under the heading of a customary right. 


~ Customary rights are mentioned in S. 2cliuse (b) of the 


Indian Easements Act. They are distinguished from ease- 
ments in that they may be possessed by the public or any 
person irrespective of any other immoveable property, whereas 
an easement is always appurtenant to a dominant heritage. It 
is admitted that this is not a case of an easement; nor doés it 
fall within the class of profits a’prendre as there are no profits 
to be enjoyed in connection with the worship of this image. 
Nor does the plaintiff’s suit come under the heading of a 
claim to a religious office as there is no religious duty to be 
discharged in connection with the image. 

It is found by the Subordinate Judge that the image is 
the property of the Government whose servant the. defendant 
is. Ifan idolis not attached to some public institution or 
religious foundation it must be the private property of some 
one owning the same, see page 41 of Ganapathi Aiyar’s Reli- 
gious Endowments. There is no other kind of property in 
an idol known to law. Thé idol itself is caput mortuum. 
Property dedicated to an idol and property endowed for 
religious purposes is res sacra extra commercium (not subject 
to alienation). Here we have no endowment, no dedication 
within the memory of man, nothing buta carved block of 
stone without even walls or a site to form a shrine for it. This 
is not one of those not uncommon cases of an interference 
with a general right of worship in which a particular person 
is prevented from worshipping at some temple or shrine by his 
fellow worshippers. As the plaintiffs have failed to establish 
that they have acquired any interest in the subject of the suit 
such as would give them a right of control and disposal over it 
and as they have not shown how they are personally injured 
by any act or threatened act of the defendant, | am of opinion 
that their suit should be dismissed. 

The suit is also bad in my opinion owing 10 the failure of 
the plaintiffs to give notice as required by section 80 of the 
Civil Procedure Code. An attempt has been made to justify 
this failure on the ground that this is a suit based not on any act 

1. (1897) I. LR. 20 Mad. 389. 
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done by. the ‘defendant but to prevent an act threatened to be 
done by him, and reliance is placed on an observation in 
Secretary of State v. Kalekhan1 made by my learned brother 
where he assumed for purposes of argument that a suit may be 
brought against a public officer to obtain an injunction with- 
out notice. But he did not decide that notice was unnecessary, 
in fact he reserved his opinion on that point. It is clear to my 
mind that notice under the above section of the Code is neces- 
sary-when a suit is instituted against the Secretary of State 
for India in ‘Council or against a public Officer “ in respect 
of any act purporting to be done” by him in his official 
capacity and I understand ‘act’ in this context as including 
words spoken or written which may cause the plaintiff to 
apprehend some injury in the future. If there was no such 
act it is not clear what ground the plaintiffs had to anticipate 
a threatened invasion of that supposed right so as to give an 
occasion for instituting this suit for an injunction. | would 
therefore allow. this ' appeal and dismiss -the plaintiffs’ suit 
with costs throughout. 
‘A. S. V. 


——=_ ——— ran 


PRIVY COUNCIL. 
PRESENT :—LORD BUCKMASTER, LORD DUNEDIN, SIR 
JoHN EDGE, AND MR. AMEER ALI. 
Chowdhury Sureshwar Misser and another ... Appellants.” 
De a, ` z 


Musammat Maheshrani Misrain and others ... Respondents. 
Hindu Law—Mithila School—Bona fide compromise of suit—Surrender by widow 
of her interest òn immovable property —Division belween reversioner and daughters— 
Valid. É 
"A bona fide arrangement, in a suit for a declaration that a will under which the 
“daughters took the immovable prope riy Was inoperative, for a compromise whereby 
a Hindu widow surrendered all right of succession ‘to the immovable property in 
favour of the nearest reversioner who in turn made over half the property to 
daughters, cannot be stigmatised as a device to divide the estate between the 
surrendering lady and the nearest reversioner, and cannot be taken exception to. 
The conveyance of small portions of land to the widow for maintenance is 
unobjectionable. 
Rangasami Gounden v. Nachiappa Gounden 2 referred to. 
Nobikishore v. Hari Nath Sarma Roy 8 eommented on. 


* 4th May 1920. 
1 (1912) I. L, R. 37 Mad 118 at page 117. 
2. (1919) L-R. 46 I.A. 72=86 M.L.J., 493. 
21 
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Appeal from a decree of the High Court of Judicature at 
Fort William in Bengal dated 21st July, 1915, affirming a 
decree of the additional Subordinate Judge, Darbhanga. 


The facts on the case and the point for determination sufficient- 
ly appear in their Lordships’ judgment. The trial Judge held 
that Nanu Prashad had no tight to make a will, he and his son being 
joint ; but he found that the compromise and deeds following giving 
effect thereto were valid and binding on the appellants inasmuch as it 
was within the competence of the mother to relinquish the estate in 
favour of the then nearest male reversioner of her son, notwithstand- 
ing that the said relinquishment only applied to the immoveables and 
was brought about with the object of benefiting her daughters and 
herself. As regards the movables he held that these were the absolute 
property of the mother under the Mithila law, and their retention by 
her did not affect the validity of her relinquishment of that portion of 
the estate in which she had only a woman’s interest, and that this 
estate passed to the said Madhab Misser as an absolute estate in 
Possession and consequently the suit failed. On appeal the High 
Court (Fletcher and Richardson, JJ.) held that by the terms of the 
compromise and deeds following the first Respondent had effectually 
relinquished and destroyed her estate as a Hindu female and that) on 
the authorities quoted in the said Judgment, having done so she was at 
liberty to make any bargain as to the disposal of the estate she could. 
secure, The said Court further ' held that the compromise could also 
be supported as a family settlement. Debi Prasad Chowdhury v. 
Gopal Bhagat `l, Noba Kishore v. H art Nath Roy 2, Bajrangi y 
Manokarnika Baksh Singh!3, Khunnj Lal v. Gobind Krishna 4. 

Hence this appeal, 


De Gruyther, K. C. (with him O Gorman) for Appellants : 


The issue to decide is “Is the compromise binding on the present 
appellants”? There must be a surrender of the whole interest, and it 
must be bona fide. Rangaswami Goundan v, N achiappa Goundan 6. 


In law the arrangement was not binding on me; 
Nature of the transaction? Tt Was not a total su 
arrangement by which the reversioner as a consi 
surrender promised to convey a Dortion of the proper 
the lady surrendering. 


what is the true 

trender, but an 

deration for the 

ty to nominees of 

1 (1913) I. L. R. 40 Oal. 721. 2. (1889) I. L.R. 19 Cal, 1102. 

8 (1907) I. L. R, 30 All, 1 (18). 4. (1311) I. L. R. 33 All, 856. 
6. (1919) L, R. 46 I. A. 72. (88, 84.) 
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Lord Buckmaster : Why can’t you have a binding arrangement on 
every body which settles a dispute under a Will ?) p 
The broad principle of Hindu Law is—if the transaction is an 
arrangement whereby the reversioner gets an immediate interest, and 
the daughters an interest, it cannot be made as it affects subsequent 
reversioners. 
A Hindu widow must surrender the whole and accelerate the 
succegsion. Debi Prashad Chowdhury v. Galap Bhagat 1. 
The Respondents not appearing the appeal was heard ex parile. 
Their Lordships’ judgment was delivered (24th June, 1920) 
by 
A LORD DUNEDIN:—One Nanu Prashad Misser died in April, 
1906, and it is to his property that this.suit relates. He was 
survived by a widow, respondent No. 1, by four daughters, 
respondents No. 2, and by a son who was six years old. The 
son died within afew months after his father’s death. The 
daughters then applied for letters of administration with the 
will annexed of the deceased father, under which will they took 
the immoveable property on failure of the son under burden of 
certain provisions to the widow. The application was Opposed 
by Madhab Misser, a first cousin of Nanu, who, at that time, 
was the nearest agnate, and upon the assumption that the will 
was inoperative, was the nearest reversioner according to Hindu 
law. Letters were, however, granted in respect that the will had 
been properly executed. Madhab Misser then raised a civil suit 
to have a declaration that the will was inoperative and that 
the property having been joint was succeeded to by the 
son ; that upon. his death the mother became entitled to a 
woman’s interest, and that on her death when it happened the 
estate would devolve on the reversioner then entitled. This 
suit was opposed by the daughters'and by the mother. The suit 
came on for trial before the Subordinate Judge of Darbhanga 
and evidence was led; but before judgment was given a com- 
promise was effected in terms of which the suit was decreed. 
The compromise was to the following effect. The rights under 
the will were given up. The movable property, with the 
exception of certain animals and a small amount of grain, was 
given absolutely to the widow. The widow surrendered all 
right of succession to the immovable property. The plaintiff, who 
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by this surrender became, as nearest reversioner, entitled to 

the immovable property, made over half of that property to the 

daughters. The plaintiff and the daughters each gave a small | 
portion of the land to the widow for maintenance. The 
necessary deeds to carry out this arrangement were executed 

and from the date of said compromise, February, 1909, 

possession has been in terms of that arrangement. ` ` 

In September, 1911, Madhab Misser having then died, the 
plaintiffs, who are the nephews of Madhab and the nearest 
reversioners now in existence, raised the present suit, craving 
a declaration. that the compromise was invalid. and. ineffectual, 
and that the parties had no right to Nanu’s estate ; that they, 
the plaintiffs, as reversioners. would be entitled on the deter- 
mination of the life interest of the widow, the first respondent, 
to the estate if-at that time they still remained the nearest re- 
versioners., The learned District Judge, and the High Court 
on appeal, dismissed the suit and appeal has now been taken 
to this Board. i 

In the suit, as originally framed, the plaintiffs, now the 
appellants, alleged thatthe compromise was a fraudulent scheme 
between the respondents and the deceased Madhab Misser to 
divide the estate between them. This. was found against them 
by the learned District Judge, and in the Appeal Court the 
contention was deliberately abandoned. The question, there- 
fore, came to be simply this—were the compromise and the 
arrangements thereby sanctioned within the powers of the 
parties ? 

The power of a widow (and a mother succeeding to her son 
is in the same position) to deal with the estate with the consent 
of the nearest reversioner at the time was very fully examined 
by this Board in the recent case of Rangasamt Gounden v. 
Nachiappa Gounden 1, and what was there stated need not be 
here. repeated. It is perhaps necessary to say that as the learned 
Judges in the High Court delivered judgments in this case be- 
fore that case was decided they laid stress on certain passages 
in‘the judgments in the case of Nobokishore v. Hari Nath Sarma 
Roy, 2 which can hardly be taken as quite accurate in respect 
of what was decided by this Board. oe 


1. (i919) L. R. 462. A. Tu, 3, (1884) I. L. R. 10 Cal. 1102. 
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The appellants, however, contend that they are entitled 
to succeed on the law as laid down in the Gownden case. 
Now there are two conditions as there laid down which 
must be fulfilled to make a surrender by the widow, with 
consent of the next heir (necessity being out of the ques- 
tion), valid. The first is. that the surrender must be total, 
not partial The second is that the .surrender, in the 
words of the Gounden case, ‘. must be a bona fide 
surrender, not a device to divide the estate with the rever- 
sioners.” The appellants argue that both the conditions are 
here contravened. Now as faras the first is concerned, it 
must be pointed out that the succession in this family is 
regulated by the Mithila School of Law. Under that law it is 
admitted that a female succeeding to the male takes an absolute 
interêst in the movable property ; so what under the compro- 
mise was left to or retained by her was what she was absolutely 
entitled to: The compromise. merely recognised her right to 
it. As regards the immovable property, in which she had only 
a widow's interest, the surrender here was total not partial. 


Then as regards the second, it has been already pointed 
out that the bona fides of the transaction is not now chal- 
lenged. Is it then a device to divide the property between 
the lady and the reversioner? Now their Lordships do 
not doubt that to make an arrangement such a device, 
it is not necessary that the lady surrendering should 
take part of the property directly. An arrangement, by 
which the reversioner as a consideration for the surrender pro- 
mised to convey a portion of the property to a nominee 
or nominees of the lady surrendering, might well fall 
under the description of a device to divide the estate. It is 
here that the fact of the arrangement being a compromise 
becomes of importance. Once the pona fides is admitted, we 
have the situation of a contest under which, if decision were 
one way, the estate was carried to the daughters away from 
the family, and a litigation in the course of which the estate 
would probably be much diminished. This situation made ita 
perfectly good consideration for the lady in order to avoid 
these results to consent to give up. her own rights by surrender. 
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On the other ‘hand it was a good consideration for the rever- 
sioner to get rid of the will and in a question with the daugh- 
terg, who would take all by the will, to agree to give them a 
half of the property. 

The conveyance of small portions of land to the widowed 
mother was unobjectionable, as it was only for maintenance. 
Their Lordships are, therefore, of opinion that the arrange- 
ments of the compromise cannot be stigmatised as a dewice to 
divide the estate between the surrendering lady and the nearest 
reversioner, and cannot now be taken exception to. 

Their Lordships will, therefore, humbly advise His 
Majesty to dismiss the appeal. 

Solicitors for Appellants :—T. L, Wilson £ Co. 
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, Hindu Law—Succession—- Mayukha— Mitakshara~ Migration— Interest of 
daughter —Law to be applied—Personal law of individual—Reason Jor different 
results in different Couris.. 

It is absolutely settled that the law of suceession amongst Hindus is in any 
given case fo be determined according to the personal law of the individual whose 
succession js in question. 

IE nothing is known about a man exoept that he lived in a certain place, it will 
be assumed that his personal law is the law which prevails in that place. In that 
genge only is domicile of importance. Butifmore is known, then in accordance 
with that knowledge his personal law must be determined, unless it can be shown 
that he has renounced his original law in favour of the law of the place to which ha 
migrated. | 

The family of a Maharashtra Brahman is subject to the law as expounded in 
Bombay, and according to that law, in the absence of evidence that he evar renoun- 
eed it, the daughter suaceeds to her father in an absolute inheritance. . 

The reason for the differont results at which the Courts in the Bombay Pregi- 
denoy and the other Courts of India on the question of succossion ‘have arrived 
lies in the dominating influence of the particular commentaries. Commentaries are 
only commentaries. They do not enact; they explain and are evidence of the 
congeries of customs which form the Jaw. In the Presidency of Bombay the 
dominating commentary is the Mayukha, whichis a supplementary commentary 

— —— 

é * April 26 and 27 1920, 
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4 to the Mitakshara, The result has been that in the question of succession, the ` P 6. 
Courts of Bombay, guided by the Mayukha, have arrived at one result; the other ae 
Courts interpreting the Mitakshara without the dominating influence of the Balwant 

. Reo 


Mayukha have come to another. 0 
 Bhaw v. Raghunath, 1 approved. Baji Rao: 
Narayan Vithal v. Govind Narayan. 2 commented cn. 


Consolidated appeals from a Judgment and six orders dated 28th 
July 1914 of the Court of the Judicial Commissioner, Central Pro- 
vinces, feversing a judgment and six decrees of the District Judge: 
Wardhaj; a judgment and thirteen Orders dated 24th November 1914 
of the same Court of the Judicial Commissioner affirming a judgment 
and thirteen Orders of the Court of the divisional Judge, Nagpur 
Division; reversing the judgment and thirteen decrees of the same 
District Judge, and three Orders dated 12th January 1915 of the same 
Court of the Judicial Commissioner: affirming three Orders of the 
Court of the same Divisional Judge, reversing three Decrees of the 
same District Judge. 


The material facts and the point for decision appear in their 
Lordships’ J udgmént, The question was .what interest did Saraswati 
take in two mouzahs left by her father Bapuji. Twenty two suits 
were instituted in the Court of the District Judge, Wardha, who found 
that Saraswati hadan absolute interest in the Mouzahs. Appeals 
were preferred in some suits to the Court of the Judicial Com- 
missioner, Central Provinces, and in the remaining suits to the 
Court of the Divisional Judge, Nagpur Division. The learned 
Judicial Commissioner (Batten, J.C.) could not find that Bapuji 
had an exclusive domicile in either Berar or the Central Provinces, 
and consequently held that the lex loci of the territory where the 
property in suit was situated must prevail, and that Saraswati took in 
the villages the limited estate of a Hindu female according to the 
Mitakshara law as interpreted elsewhere than in Bombay and Berar. 


Hence this appeal. 


De Gruyther K. O. (with him Parikh) for appellants: Bapuji 
j was admittedly a Maharatta Brahmin and consequently his domicile 
of origin was the Maharashtra country where a daughter succeeds 
absolutely to her father’s estatee The personal law of residence in 
Berar is that a daughter takes an absolute interest. 


(Sir Erle Richards K. C. admitted that in Bombay under the 
Mitakshara law a daughter takes absolutely, and the Bombay Schoo: 
is the law in Berar). 

1. I. D. R. 30 B. 239. 3, 1 Nag. Ti R. 161. 
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It was not proved that Bapuji had intentionally changed or ever’ 
intended to change his domicile of origin. He had never given up 
his Berar domicile. Mayne's Hindu Law, para. 48—wherea family 
migrates to another Province: governed by another law, it carries its 
own law with it. Srimati Rani Parbati Debi v. Jagadis Chunder 
Dhabal,! Rutcheputty Dutt Jha v. Rajunder Narain Rai,* Sooren- 
dronath Roy v. Mussament Hceramonee Burmoneah, °. The 
decision of Mr. Drake-Brockman in Narayan Vithal v. ‘Govind 
Narayan 4 was wrong. The decison of 1859 (Pranjeevandass v. 
Dekuvarbai, 5 ) declared that the daughter took an absolute 
interest. Tuljaram M ooraji v. Mathuradas i 


Sir Erle Richards, K. C. (with him Eddis) for Respondents. 


Bapuji first came to the Central Provinces, It is not proved 
that he first came to Berar and settled there. He never had a domicile 
in Berar. He was a Mahratta Brahmin, but we do not know*where he 
came from. He would be governed by Mitakshara Law which cannot 
be contralled. i 

The Mitakshara as administered in the ‘Central Provinces governs 
the case. The Courts in the Central Provinces have applied to 
Mahrattas there the law according to the Benares School. There is 
no dispute as to the system of Jaw to be applied. It is difficult to 
reconcile Drake-Brockman’s decision with Mayne’s view of the law. 
Are Mahratta Brahmins subject to Mayukha as interpreted in 
Bombay ? The Mahratta Brahmin fakes with him the Mitakshara. 

De Gruyther K.'C. replied. 


Their Lordships’ judgment was delivered (June 24, 1920) 
by os - © & s 
LORD DUNEDIN :—In 1868, one Bapuji died, leaving, 
amongst other properties, two mouzahs, Chikni and Bidhi, 
situated in the Wardha district of the Central Provinces. He 
was succeeded by Saraswati, his-daughter,, wha entered into 
possession of the mouzahs. She died: in 1889; leaving three * 
sons. During her lifetime she alienated various portions of the 
mouzahs to different persons. After her death her sons raised 
action to recover their alienated portions, and cross actions 
were raised by the purchasers. All.the actions depended on 

1 (1902) L. R. 29 I. A. 82. 2, (1889) 2 M.I.A. 182. 


8 (1868) 12 M. I. A, 81, 4. 1 Nag. L. R, 154. 
5 (1859) 1 Bom. H. ©. 130. 6, I, L,R., Bom at page 671. 
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the determination of the same question, viz., had Saras- 
wati an absolute right in the mouzahs, or had she only the 
same class of limited interest as is possessed by a [lindu 
widow ? Accordingly, one action was taken as a test case, 
the others abiding by its result. The learned District Judge 
found that she had an absolute interest; but on appeal the 
Judicial Commissioner reversed his decree. Formal judg- 
ments in all the actions were pronounced. Appeal has been 
‘taken to this Board, and all the appeals are consolidated. 

The quality of the right which a daughter takes, who 
inherits immoveable property from her father, has been 
differently determined in different parts of India. The absolute 
right has been affirmed by the Courts of Western India, 
according to the view of the High Court of Bombay. The 
limited right has been affirmed by the other Courts, and this 
Board has upheld the rule as determined in each case as appli- 
cable to the persons whose law is the law of western or of 
other parts of India. The question, therefore, is, what was 
the law which regulated the succession of Bapuji ? 

Now it is absolutely settled that the law of succession is 
in any given case to be determined according to the personal 
law of the individual whose succession is in question. It is 
well put by Mr. Mayne in paragraph 48, where he says :— 


“ Prima facie any Hindu residing in a particular province of India is held to 

be subject to the particular doctrines of Hindu law recognised in that province. 

. But this law is not merely a local law. It becomes the personal law, 

and part of the status of every family which is governed by it ; consequently where 

any such family migrates to another province governed by another law, it carries 
its own law with it.” 


Ample authority for this statement may be found in 
Rutcheputty Dutt Jha v. Rajunder Rai 1, in Soorendronath 
Rai v. Mussammut Heeramonee Burmoneah,2 and in more 
recent times in Srimati Rani Parbati Debi v. Jagadis 
Chunder Dhabal 8. Now it is certain that Bapuji did not 
originally live at Chikni, the place where he was actually 
living when he started on the pilgrimage in the course of 
which death overtook him. He was an immigrant. What 
law did he bring with him? Of course, if nothing is known 
about a man except that he lived ina certain place, it will be 


1. (1889) 2M. I. A. 139, _ 2 (1868) 12 M. I. A. 8l. 
3. (1902) L.R. 29 I. A. 82, 
22 
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assumed that his personal law is the law which prevails in that 
place. In that sense only is domicile of importance. But if 
more, is known, then in accordance with that knowledge his 
personal law must be determined ; unless it can be shown that 
he has renounced his original law in favour of the law of the 
place to which he migrated. What are the facts here ? Of 
renunciation there is no trace whatever. Now it is found 
clearly by both learned Judges that Bapuji was a . Maharashtra 
Brahmin. The District Judge says so in the first sentence of - 
his judgment. The Judicial Commissioner says :— 


“It is common ground that Bapuji’s ancestors had at one time lived in Maha- 
rashtra, in the Bombay Presidency. It is not known whether Rapuji had himself 
emigrated, or whether his ancestors had done so.” 


In the opinion of their Lordships, that in this case settles the 
matter. His family was according to this admission subject 
to the law as expounded in Bombay. There is no trace of 
evidence that he ever renounced thatlaw, and according to that 
law, the daughter succeeds to her father in an absolute inheri- 
tance. l 

This is a very simple view of the case, and their Lordships 
feel that explanation is needed why it did not commend itself 
to the Courts below. They think that the reason was that out 
of respect for authority the learned Judges below really appro- 
ached the case from the wrong point of view. 


In 1905, Mr, Drake-Brockman, Judicial Commissioner, in 
the case of Narayan Vithal v. Govind Narayan 1, decided that 
the succession to a Maharashtra Brahmin who had migrated 
from Berar to the Central Provinces about 1800 fell to be 
regulated bythe law as interpreted by the Courts of the 
Central Provinces rather thań as interpreted by the Courts in 
Bombay. In 1908, Mr. Skinner, Judicial Commissioner, 
decided that a Maharashtra Brahmin settled in Berar had his 
succession regulated according to the law as interpreted in 
Bombay. Taking these two cases as laying down universal 
propositions, the learned Judges then proceeded to consider the 
question whether on the evidence Bapuji had his real 
domicile in Berar or in the Central Provinces. This turned 
on whether his real original home was at Manjur or:at Chikni. 


n 








1. (1905) 1 Nagpur L. R, 154. 
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The learned District Judge held that his orignal home in Berar 
had been established. The Commissioner held that the 
evidence fell short of so establishing, and that consequenily the 
- Central Provinces must be taken as his domicile, in which case 
the decision in the case of Narayan Vithal would rule. It will 
be clear from what their Lordships have already said that this 
is not the way to approach the subject. It would be well, 
however, that something should be said about the judgment in 
the case of Narayan Vithal. 

First of all, it is necessary to remember what is the reason 
for the different results at which the Courts in the Bombay 
Presidency and the other Courts of India have arrived’. The 
reason lies in the dominating influence of the particular com- 
mentaries. Further, it must always be remembered that the 
cofmmentaries are only commentaries. They do not enact: 
they explain and are evidence of the congeries of customs 
which form the law. It is the fact thatin the Presidency of 
Bombay the dominating commentary ıs the Mayukha, which 
is a supplementary commentary to the Mitakshara. The result 
has been that in the question of succession, the Courts of 
Bombay, guided by the Mayukha have arrived at one result ; 
the other Courts interpreting the Mitakshara without 
the dominating influence of the Mayukha have come to 
another. Now Mr. Drake-Brockman reading the text for 
himself, and following the decision of Mr. Neill, Judicial 
Commissioner in 1886, came to the conclusion that there 
was no difference on the point at issue between the Mayukha 
and the Mitakshara, and that the proper interpretation was that 
given by the Courts other than Bombay. In so doing, he was 
necessarily going in the teeth of the decision of the High Court 
of Bombay in the case of Pranjeevandass v. Devkuvarbar 1, 
and also in a note at page 528 of 9 Moore I. A. He, 
however, was sitting in a Court not subject to the High 
Court of Bombay ; and he thought to avoid the question 
of whether that decision applied to the family with which he 
was dealing, by pointing ‘out that the family had emigrated 
from Berar in 1800, and the date of the High Court decision was 
1859. In this their Lordships hold hold that he was clearly wrong, 


1. (1859) 1 B, ‘123 EL 0. 180, 
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-He was treating the decision of 1859 as if it were a statute 


which imposed law for the first time. ‘It was nothing of the 
sort. e It was declaratory of the law as it had existed. As a 
matter of fact, the same point, viz., the quality of the succession 
of a daughter to her father, had been determined by a Sudder 


Court in 1808 (2 Borrowdaile 28), and the fact that the 


judgment of 1859 and the succeeding judgment of Vinayak 
Anandrav v. Lakshmibat 1 were only in accordance with the 


practice of the law as upheld in the Bombay Courts, is well 
stated by Westropp, C.J.,in Tuljaram Moorarji v. Mathuradas 2 
where he says :— 


“It may here the properly mentioned that the decision of the Supreme 
Court in 1859. in Pranjivandas v. Devkuvarbai, and its decision in 1861 in 


| Vinayak Anandrav v. Lakshmibai, 1 were in accordance with the pre-existing tradi. 


tions in that Court and in the legal profession in Bombay. 4 e 


The appellants in Vinayak Anandrav v. Lakshmibai resorted to Her 
Majesty’s Privy Council ugaiust the advice given to them by counsel. The 
decision in that case and that in Pranjivandas v. Devkuverbai have been steadily 
followed by the High Court in numerous unreported cases and by the legal profes- 
sion. Any departure now from those decisions would cause much son- 


fusion . . . and no advantage that we oan perceive, 

The decision in the case of Narayan Vithal may possibly 
have been right on 'facts if it could be shown that the family 
had allowed its succession after the emigration to be regulated 
according to the law prevalent in Central India. But the 
argument as it stands is unsound. ; 


It was argued by Sir E. Richards that this would entail 
the consequence that the law of the emigrated family would be 
subject to every change brought about by the decisions of the 
Courts of the Province where they no longer were. This is 
not so. The law must be the family law as it was when they 
left. A judgment declaratory of law as having always been 
would bind ; but it would be a different thing if subsequent 
customs became incorporated in the law. The distinction is 
pointed out in the case of Vasudevan v. The Secretary of State 
for India, 8in the judgment of the Court—Sir A. Collins, 
C. J., and Muttasami Ayyar, J. 


1, (1861) 1 B, H. O. 117, 2. (1881) I. L. R. 5 B. 662 atp. 671. 
3. (1888) 1. D. R. 11 M. 162, 
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It only remains to make clear the point that the result 
come to by the High Court of Bombay is correct as applied to 
the persons who lived under the law of Western India. 


The case of Vinayak Anandrav already cited was affirmed 
by the Board in. 9 M. I. A. 20. Doubts were subsequently 
raised as to the effect of certain other decisions of this Board. 
These were considered in the High Court of Bombay in Bhau 
v. Raghunath 1, by Sir Lawrence Jenkins, C. J., and Aston, J., 
where Sir Lawrence Jenkins said as follows :— 


“In Pranjivandas v. Devkuvarbat1 it was determined by the Supreme Court 
that a daughter took an absolute interest, and thotgh the case apparently arose in 
the Island of Bombay, still the decision was expressly based on a reading of Manu, 
the Mitakshara, and the Mayukha, and was in accordaneoa with the opivions of the 
shastris, both of the Sadar Adalat of Bombay and of Poona. 


“IngVinayak Anandray v. Lakshmibai, it was said: ‘In Devkuvarbat's 
case this Court, in [859, after lengthened consideration of al] the accessible 
authorities, and after consulting the shastris both in Poona and in the Sadar 
Adalat of Bombay, held that daughters, on this side of India taking by 
inheritance, take the estate absolutely.” In the vase of Devkuvarbai, each 
shastri rested his opinion as to the inheritability of the daughters on this 
Same passage of the Mayukha, referring to it as æ work of high and generally re- 
ceived authority, not only in Gujarat, but in Bombay and the Dekhan, that is to 


say, over the larger and more important portion of this Presidency. .-. . That 


the sisters took absolutely was determined on appeal by the Privy Coungil. 
and this result was apparently reached by the same train of thought. 


“ This view has ever sinoe been followed, and it has now come to be recognised 
as the rule in Bombay that famale heirs, except those who cama into the family of 
the propositus by marriage, take absolute interests. To throw a doubt on thisrule 


wight be productive of great mischief,’ 

With this view their Lordships agree. 

The result is that the appeals must be allowed. The 
orders of the Judicial Commissioner and the orders of the Divi- 
sional Judge of the Nagpur Division must be set aside, and the 
decrees of the District Judge of Wardha restored. Tne appel- 
lants will have tneir costs in the Courts below and before this 
Board. Their Lordships will humbly advise His Majesty ac- 
cordingly. 

Solicitor for Appellants :—E, Dalgado. 


Solicitors for Respondents :—Downer and Johnson. 


A. P. P. 


—— aan 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


, PRESENT :—MR. JUSTICE SADASIVA AIYAR, AND MR. 
JUSTICE SPENCER. 


Lamshmindrathiratha Swamiar, minor ... Appellant? (Defen- 


by guardian ad litem Rajagopalacharya dant.) 
v. 
K. Raghavendra Rao. = Respondent (Plain- 
tiff). 


Hindu Law—Religious Endowment—Muii—Sanyast head of—Simple money 
debis incurred for curposes of mutt—Suit for—Onus on plaintif f—Decree-—Decree 
against mutt property if can be given— Ordinary trustes of temple—Case of— Dis- 
tinction. : 

In a suit to recover simple money debts incurred by the Sanyasi head of an 
institution, the trust itself can be made liable, andit is immaterial for thia 
purpose whether the suit is brought during the lifetime of the trustee who incurred 


the debt or against his successor, e s 


In such a suit the creditor must prova not only thas the moneys were borrow- 
ed for the purposes of the trust, but that there was an existing necessity for then 
incurring the debts, that is, that the necessary expenses could not have bean met 
out of the income of the mutt funds then available to the trustee. 

A Hindu Sanyasihas no personal credit whatever of a monetary or propri- 
etary character and the principle of the decisions in Swaminadha Aiyar V. Srini- 
aves diyar 1, and Chidambaram Pillai v. Vecrappa Chettiar 2, inapplicable when 
the question of the liability of the mutt or other institution for the debt incurred 
by a Sanyasi as head of the ivstitution comes into question. 

Per Sadasivatyar J:—The principle of the said decisions would apply even to an 
ordinary trustee of a temple who is not a Sanyasi trustee. 


Second Appeal against the decree of the District Court of 
South Kanara in A. S. No. 251, of 1918 preferred against the 


-decree of the Court of the District Munsif of Udipiin Origi- 


nal Suit No. 521 of 1917. 
C. V. Ananthakrishna Aiyar and K. Sundara Rao for Appel- 


B. Sitarama Raoand K. T. Adiga for Respondents. 

The Court delivered the following 

Judgment :—Sadasiva Aiyar, J.—The defendant is the 
appellant. The suit was brought for the recovery of Rs. 1500, 
and interest due thereon, on loans of money advanced to the 
head of the Shirur Muttam, one of the 8 Udipi Muttams. The 
Swami to whom the loans were made is dead and the suit was 





* A. No. 648 of 1919. 96th February 1920, 
1, (1916) 32 M. L. J. 259. 2. (1917) 6 L. W. 640. 
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brought against his successor, the allegation in the plaint being 
that the debts were incurred for the benefit and necessities of 
the Mutt. The plaint prayed that a decree should be passed 
directing the defendant to pay the sum due to the plaintiff but 
of the estate of the God Vittalar of the defendant's Muttam. The 
District Munsif found that, of the 76 items making up Ws. 1500 
the third item was clearly proved to have been borrowed for the 
necessities of the Muttam. As regards the other items making 
up of Rs. 1000 they were borrowed from him for the ordinary 
expenses of the Muttam, but the creditor has not shown that 
thé means then in the hands of the Matathipathi were not 
sufficient to meet those expenses. He therefore gave a decree 
as regards Rs. 500 against the defendant as the representative 
of the Mattam to be recovered from the rents and profits of 
the Mattam, but as regards the remaining Rs. 1000 and in- 
terest thereon he directed the defendant to pay it out of the 
assets of the predecessor in his hands such assets, according 
to the District Munsif, consisting of income which accrued 
due from the Mutt properties during the life time of the 
defendants predecessor but not realised by that predecessor 
during his lifetime. The District Munsif informing such 
an opinion was guided by the view of the law as it was under- 
stood in this court prior to the decision in Kam Parkash Das 
v. Anand Das1and Arunachelam Chetty v. Venkatachalapathi 
Guruswamigal 2 that view being that the head of a Mutt is the 
private and absolute ownet of the income of the Mutt accru- 
ing during his life time. ; 

The learned District Judge on appeal was inclined to 
hold that the sum of Rs. 1000 made up of the items other 
than the 3rd item, did not stand on a lower footing than the 
2d item itself and that the District Munsif would have been 
“Tustified in holding” that necessity had been proved for 
borrowing these “sums also. As, however, the plaintiff had 
not filed any memorandum of objections in the District 
Court the learned District Judge contented himself with con- 
firming the District Munsif’s decision. 

In this Second Appeal, several points were argued, two 
of them were (1) that in the absence of any charge created by 


1. (1916) I. L. R, 48 Cal, 707=81 M. D. J. 1. 2. (1919) 87 M. D. J. 460. 
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Lamshmin. à trustee on the trust properties for loans obtained by him, the , 


d i < ; - : 
distin creditor cannot obtain a decree making the trust properties 
ee ANE ; (2) that the finding that there was necessity to borrow 
- Rao, either the 3rd item or the'other items was erroneous. (The 


ae 


Sadasiva other points argued by the appellant’s vakil need not be 
“Yon J. noticed as they do not arise if he failed in the second point as 
he did in my opinion). | 


“As I understand the District Judge’s Judgment he qid not 
in arriving at his finding on the second point, lose sight 
of the consideration mentioned in the decision in Nata- 
raja Desikar v. Karutha Ravuthan1 viz., that it was not 
sufficient for the creditor to prove that the moneys were 
borrowed for the, purposes of the Mutt, but that it must also 
be found that there was an existing necessity for then incurr- 
ing the debts, that is, that the necessary expenses could not 
have been met outof the mutt funds then available to the 
trustee. The learned District Judge has -considered the 

evidence in the case which shows that the defendant’s pre- 
decessor was a prudent and honest man and has given weight 
to the fact that the defendant was withholding the temple 
accounts ; and I cannot say that his finding of fact can be 
successfully attacked in second appeal. 


Then the only question remaining for consideration is 
whether ina suit to recover simple money debts incurred by 
the Sanyasi head of an institution the trust itself can be made 
liable and in considering this question, it is, of course 
immaterial whether the suit is brought during the life time of 
the trustee who incurred it or against his successor. If his 
position was wholly analogous to that of an executor or an 
administator or the lay trustee of a charitable or religious 
institution, the answer must be in the negative. (See 
Swaminatha Aiyar v. Srinivasa Atiyar 2, Chidambaram Pillai 
v. Veerappa Chettiar8 and Parvathi Ammal v. Namagivi 
Ammal 4). The principle underlying these decisions is that 
such a trustee or other person in the position of trustee has 
got his personal credit to pledge and the presumption should 
be that when he incurred a debt without charging the trust 


1. (1910) 21 M. L. J. 129. 2. (1916) 82 M. L. J. 259. 
8. (1917) 6 L., W. 640. ` 4. (1917)88 M. L. J. 681=6 L. W. 722. 





PART VI. |. THE MADRAS LAW’ JOURNAL REPORTS. 177 


properties, the creditor lent the money on such personal credit 
and could look to. that credit alone and to the principle of 
subrogation for recovery of his loan. I think the same 


principle would apply even to an ordinary trustee of a temple 
‘who is not a Sanyasi. But as regards Sanyasi trustees, a dis- 
tinction has been suggested in the case in Shankar Bharati 
Swami v. Venkappa Naik1. I shall quote the following 
sentenge from page 425: ‘The case isas said to be similar to 
that of an executor contracting a loan for the purposes of the 
estate by. English law (see Farhall v. Farhall 2); or that 
of the manager of a charitable institution incurring a 
liability for the purposes of the institution. Strickland 
v. Symons °. It is sufficient for the present case to say that 
those decisions are, in our opinion; inapplicable to the case of 
the Swami of a math, who: presumably has no private 
property, and must, therefore, be presumed. to be pledging the 


credit of the muth when he borrows‘ money for the purposes of 
the muth. That being so, the bond. was binding. on the 


Savasthan, if the loan was for the purposes Of the math, or the 
plaintiff had panes reason tu suppose it was intended for 
such purposes.” Againsin Natarja. Desikar v. Karutha Ravthan 4 
though the ultimate decision was in favour of the successor of 
the Mutt who was the defendant in that case, the law laid 
down. recognises that the: loans incurred by the head of the 
Mutt for necessary purposes of the Mutt can be treated as 
pledging.the credit of ‘the Mutt and as Justifying a decree 
against the Mutt. I find. from the back of the printed 
papers in. that- case that Shankar Bharati Swami v. 
Venkappa. Naik 1 was. cited before the learned Judges, 
and though the loans in question in that case were 


obtained by the head of. the Mutt through merely signiny 
acknowledgments of the indebtedness in the plaintiff’s 


account-books, the judgment proceeds on the footing that 
he thereby pledged the credit of the Mutt and not any personal 
credit of his. I am clear that a Hindu Sanyasi has no per- 
‘sonal credit whatever of a monetary or proprietory character 
and that it is a contradiction in terms to state that any loan 





1, (1885) I.L. R. 9 Bom. 422. . 2. (1871) 7 Oh. App. 128. 
8, (1884) L. R. 26 Oh. Div. 245. 4. (1910) 21 M.L J.129.. 
23 
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was made to a Sanyasi on his personal credit. I would there- 
fore hold that the case in Swaminadha Aiyar v. Srinivasa 
Aiyær tand the other cases already referred to do. not apply 
when the question of the liability of the Mutt or other institu- 
tion for the debt incurred by a Sanyasi as head of the institu- 
tion comes into question. 

In the result I would dismiss the second appeal with 
costs. ES ` 

Spencer, J :—I agree with my learned brother in thinking 
that cases where the head of a Mutt borrows money for purpo- 
ses binding on the Mutt without showing any indication that 
he intends to make himself personally liable are distinguish- 
able from cases of trustees borrowing money for purposes of 
their trusts upon promissory notes. In all the cases gelied 
upon by the appellant's learned vakil, Swaminatha Aiyar v. 
Srinivasa Aiyar4 and Chidmabaram Pillaiv. Veerappa Chetti. 3 
and Paravathi Ammal v. Namagiri Ammal 4 there were pro- 
missory notes executed by the trustees or executors concern- 
ed, and in the case of such promissory notes there is always 
a presumption that the promisor intended to make himself 
personally liable (see Palaniappa Chettiar v. Shanmugam Chet- 
tiar 5 and this is especially so when the trust which he re- 
presents isan inanimate object which has no personal lia- 
bility of itself. To the cases quoted by my learned brother 
I would add Srimath Deivasikemant Pandara Sannadhi 
v. Noor Mahomed Ravuthan 6. All these are cases in which: 
the head of a Mutt either directly or by implication 
pledged the credit of the Mutt in incurring debts for purpo- 
ses necessary for the maintenance of the institution. In such 
cases there is no presumption that the head of the Mutt, 
Mahant, Swamiyar or whatever other title he may possess’ 
intended to make himself personally liable. From this point 
of view, the decrees of the courts below were right and the’ 
second appeal should be dismissed with costs. 





A. S. V. 
Einn a e nani ee kang 
i. (1916) 32 M. L. J. 269. 2. (1916) 32M Li. J. 269. 
3. (1917) 6 L. W. 640, 4, (1917) 6 L. W. 722. 


b. (1918) I.L, R. 41 Mad. 815 6. (1907) I. L. R. 81 Mad, 471. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE OLDFIELD, AND MR. JUSTICE 


SESHAGIRI ATYAR. j 

Somasundaram Chetty ` ... Appellant*(8rd Respondent) 
' | D, aan Ti 

AR Ammal & others. ~.. Respondents (Petitioner, 


Plaintiff-1 & 2 Respondents.) 
Hindu Law —Maintenance—C harge-—Creditor of tha family, rights of —Transfer 
of property Act S. 89, 

‘ Where a charge i is eated bonafide on a P A of ihe joint family properties 
for the maintenance of the widow of a deceased'co-parcener,; the oharge is binding 
on a oreditor of the family seeking to execute his decree against the family proper- 
ties. l ; 
Appeal against the order dafed the 16th December 1918, 
of the District Court of South Arcot in E. P. R. No. 66 of 17 


in O, S. No. 33 of 14. 


S. Durasami Aiyar and S. A. Raghunada Rao for Appellant. 

S. T. Srinivasagopalachari for Respondents. 

The court delivered the following.. 

Judgment :—This matter arises in execution. A suit 
was brought in July 1913 against the father of a debtor 
who was undivided from his father, for money. borrow- 
ed. The son died in March 1913. An application for attach- 
ment before judgment was obtained on the lith July 
1913., There was a simple money decree against the father 
executable against the assets of the son.in his hands. On 
the 30th of July 1914, the widow of the son sued her father- 
in-law for maintenance and claimed thatit should be charged 
against the family properties. The decree as prayed for was made 
on the 28th of November 1914.. Meantime the decree-holder 
under the money decree brought the property to sale. He had 
notice of the charge created in favour of the daughter-in-law. 
This lady has now applied to execute her decree for main- 
tenance against the purchaser under the money decree. It 
must be taken to have been found that the decree against 
the father-in-law. was for a claim binding on the family. 
The first question which was argued was that as the decree 
creating a charge was during the pendency of the attachment 
under the money decree, the charge is -affected by lis pendens. 


teamed 


+ O.M. A. No. 90 of 1919, a Qnd March 1929. 
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One answer to this contention is that section 64 of the C. P. 
C. relates to voluntary transfer and not to charges created by 
a dęcree. However this may be, we have not materials to en- 
able us to say that the sale and the purchase were in pursu- 
ance of the attachment before judgment and that such an 
attachment was subsisting when the charge was created. 

The more important question is whether the charge is 
ineffective as against a creditor whose debts are binding 
on the family. In the first place it seems undesirable 
to draw a distinction between the kinds of charges crea- 
ted under a decree. Whatever may have been the origin- 
al obligation which was pursued in a court of law, the mo- 
ment that a court declares that its decree is to be discharged 
by the creation of a charge on immoveable property itis as 
binding on all subsequent purchasers of the property at°least 
as if there was a mortgage for a binding debt created by the 
debtor on the property. In this view the charge would take 
precedence over all claims which have not ripened into a 
lien on the property. Secondly, the proposition that a 
debt binding ona Hindu family takes precedence over a 
maintenance claim in all cases is not supported by any clear 
authority. It may be stated as a general proposition that in 
the administration of a Hindu’s estate, binding debts would 
take precedence over mere claims for maintenance or residence 
un the part of the female members of the family. But there 
is no clear authority for the proposition that a charge 
bona fide created for maintenance can be defeated by a 
creditor who has lent money for family purposes. Sham 
Lal v. Banna! and Gur Dayal v. Kaunstla 2 have been 
relied on before us. In neither of them was a charge 
created in favour of the maintenance claimant. The obiter 
dictum that even if there is a charge it would be sub- 
ordinated to the claim of the creditor is not supported by 
any text of Hindu law or by any decided case. The obser- 
vations in Krishna Patar v. Sinnaponnu 3 are of the same 
character. On the other hand there are the observations 
of Bashyam Ayyangar J. in Jayanti Subbiah v. Alamelu 


- 1, (1882) I. L. R. 4 All. 296. 9. (1888) I. L. R. b All. 367. 
3. (1914) 25 I. O. 759. 
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Mangamma1 which are to the effect that a creditor trans- 
feree can under certain circumstances be subjected to the 
obligation of paying the maintenance. In Rangammal v. 
Echammal? Subramania Aiyar, J. pointed out that the 
moral obligation to maintain a daughter-in-law would ripen 
into a legal obligation the moment thata decree is pass- 
ed. ‘It would be an a fortiori case where such a decree 
charges. specific property. In our opinion, the rule of 
Hindu law is limited in its application only so long as the 
two obligations—the one to pay a binding debt and the other 
to pay-maintenance, are both of them mot. made charges on 
the property. If either .of them assumes that shape, then it 
would take precedence over the other. This is the principle 
underlying Section 39 of the Transfer of Property Act and that 
prirfciple is quite consistent with the rule of the Hindu Law. 
In our opinion, therefore, the lower Court is right and this 
appeal should be dismissed with costs. 

A. V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
SESHAGIRI AIYAR. 


Thayarammal l or Appellant™ (Plaintiff) 
v. l ; 
Lakshmi Ammal and another... Respondents (Defendants.) 

Vendor and Purchaser—Conveyance executed but not registered —Default in pay- 
ment of purchaser-money—Spreifie performance. 

Where a sale-deed of immoveable property is exeouted and delivered to the 
vendee:but is not registered owing to his default in payment of tha purchase money, 
_it is not.open to him to sue for specific performance of the contract of sale 
implied in the conveyance. 

Venkatasami v. Kristayya $ Relied on. é 

Surendra Nathnag Chowdhury v. Gopal Chander Gho sh 4 Dissented from. 

. Second Appeal against the decree of the Temporary 
Subordinate Judge of Vellore in Appeal Suit No. 13. of 1918 
preferred against the Decree of the Court of the District 
Munsif of Ranipet in Original Suit No. 470 of 1916. 

P.-R. Srinivasa Aiyangar for Appellant. 
C. V. Anantakrishna Aiyar for Respondent. 
ee eee NT 
S. A. No. 940 of 1919 29th Maroh 1920. 
1. (1902) I. L. R. 27 M. 45. 


9. (1898) I. D. R. 22 M. 305; 9 M. D. J. 14. ; 
- 3. ` (1898) I. L. R. 16 M. 341; 3 M. L. J. 16S. 4, 12C, L.-J. 464. 
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The Court delivered the following 

Judgment :—Exhibit A was executed by the Ist defen- 
dant ło the plaintiff and he was given possession of it. Itis 
in terms a sale-deed but it was not registered. The finding 
is that the plaintiff made default in the payment of the. pur- 
chase money and the document was not therefore registered. 
He now sues to enforce specific performance of an agreement, 
which according to him is implied in the sale-deed Ex. A... The 
question for consideration is whether it is open to the plaintiff 
to regard Exh. A which has become inoperative by reason of 
non-registration as an agreement to sell. In our opinion this 
remedy is not open to the plaintiff. He could have presented 
the document for registration under Section 32 of the Regis- 
tration Act and could have enforced the attendance of the Ist 
defendant to admit execution under Section 36 of the game 
Act. If there was a refusal to register, he could have enforced 
his further remedies in this behalf under the Act. If he failed 
to take advantage of these provisions of the law, it is not 
open to him to ignore the plain terms of the docu- 
ment andto read into it an agreement to. sell which 
was superseded by the conveyance itself. It is true that 
Courts of Equity would assist a plaintiff to effectuate 
an incomplete title, if the default is due to Act of God 
or conduct amounting to fraud on the part of the execu- 
tant. But here no default is attributable to the Ist defendant. 
On the other hand, it is the default of the plaintiff in not 
paying the consideration that led to the document remaining 
unregistered. This case is within the principle of Venkatasamt 
v. Kristayya 1. There it was held that when the plaintiff did not 
avail himself of the remedies provided by the Registration Act, 
he is not entitled to ask either that the document should be 
registered or that a new document should be executed and re- 
gistered. 

This decision has not been dissented from in this Court 
hitherto. The obiter dictum in Venkatascetha Ramayya v. 
Venkaiaramayya 2 that such a document can be treated as an 
agreement to sell was pronounced without adverting to 
Venkatasamt v. Kristayya 1. In Calcutta there are direct 
1. (1898) I. L. R. 16 Mad, $41 ; 8 M.. L. J. 169. 2. (1912). L. R. 87 Mad. 418. 
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authorities against the Madras view. But with all deference 
we fail to find the principle on which the contrary view can 
be based. The learned Judges apparently misunderstood the 
view taken in Chinna Krishna Reddi v. Dorasami Reddi1 in 
saying that Venkatasami v. Kristayya ? was dissented from. 
We are therefore not prepared to follow Surender Nath Nag 
Chowdhry v.\ Gopal Chunder Ghosh 3 in preference to 
Venkwtasami v. Kristayya 2. In Amerchand v, Nathu 4, it 
is not shown who had the document and whether there was 
a suppression of it. On the whole it seems to us that there 
is no.ground for not acting on the principle of the decision 
in.Venkatasami v. Kristayya 2. The -Second Appeal should be 
dismissed with cosis. 
DANG. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR JOHN WALLIS, KT. CHIEF JUSTICE AND 
Mr.. JUSTICE KRISHNAN. 


Sree Rajah Vellanki Ramakristna ... Appellant” (Plaintiff) 
Rao Bahadur, Zamindar Garu. 
v. 
Kotagiri Subbamma Rao Garu ... Respondents (Defendants) 
and others. 
Hindu Law—Marriage—Prohibited degrees Wile 5 sisler’s daughter. 
aa. marriage between a Hindu and the daughter of his deceased wife’s sister ig 
valid. 
There is no difference between the Telugu Velamas and the Tamils in this 
respect. 
Rahavendra Rau Y. Jayaram Raw 5.. Yamnava v. Laxman Bhimrao ê Relied 
on. l 





Appeal against the decree and judgment of the Court of 
the Temporary Subordinate Jaage Masulipatam in O.S. No. 52 


of 1917. 
K. Bashyam for Appellant. 


A. Krishnaswami Aiyar, A. S. Visoanadha Aiyar and P. 
Markandeyalu for the Respondents, 
_ The Court delivered the following 
Judgment:—This isan appeal from the decree of the 
Temporary Subordinate Judge of Masulipatam, dismissing the 





.* A. N=105 of 1919. ‘ dated 3lst Mar. 20 . 
1. (1896) I. L.R. 20 Mad. 19. a (1898) I. L. R. 16 Mad, 841. 
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plaintiff’s suit for the declarations that the adoption of the 3rd 
defendant by defendants 1 and 2 is not true in fact and valid 
in law and that he, the plaintiff, is the next reversioner to the 
zamindari and is entitled to succeed to it, ‘on the 1st defen - 
dant’s death and that the alienation by her to defendants 4 
and 5 are not binding on him. The Subordinate Judge found 
the adoption to be proved on evidence and hev held it to be 
valid in law. On that finding plaintiff’s suit failed and MK was 
dismissed with costs. The plaintiff appeals. 

He does not now dispute the fact of the adoption but he 
contends that it is not valid in law. His argument is that the 


marriage between defendants 1 and 2 was invalid under the 


Hindu Law as being a Virudha Sambhandham or a marriage 
between persons within the prohibited degree of relationship 
and that they were therefore not legally husband and wife and 
they could not validly adopt ason to themselves. The Ist 
defendant was admittedly the 2nd defendant's deceased wife’s 
sister’s daughter, It is claimed that she could not therefore 
have legally married the 2nd defendant. For this contention 
the appellant’s vakil relies on a text in Grihya Parisishta stated 
to be a work of the sage Aswalayana, and on the observations 
in Minakshi v. Ramanada,1 adopting the rule stated in the 
text. The text has been translated by Mr. Ghose.in his 
“ Principles of Hindu Law’, 3rd edn. Vol. II, page 830 as 
follows: 


“A girl with whom there is no relationship unseemly 
for marriage should be married. The relationship such as 
makes the pair like parent and child to each other is rela- 
tionship, unseemly for marriage, such as the daughter of the 
wife’s sister and the sister of the wife of the paternal uncle. 
Some exclude the mother’s gotra.” That text no doubt treats 
a marriage like the one we. have in the present case to bea 
Virudha Sambhandha. But the effect of that text has been 
considered at great length in Raghavendra Rau v. Jayaram 
Rau.,2and it was held that it was merely hortatory in 
character and not mandatory. The same view was taken by 


1. (1887) LL.B. 11 Mad. 49 at pages 51 and 58. 
2, (1897) LL.R. 20 Mad, 288=7 M. L. J. 184. 
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the Bombay High Court in Ramachandra v. Gopal 1 (see pages 
630 to 633) which was followed in Yamnava v, Laxman 
Bhimrao. 2 ° 

The rule is one of those moral precepts the breach of 
which an orthodox Hindu views with disfavour but which does 
not affect the legality of the marriage, The marriage is 
an -undesirable one but it is not an illegal one. 


AS the learned Judges iin Raghavendra Rau ýy. Jayarama 
Rau, have discussed the question very fully and as we en- 
tirely agree with their reasons and their view, itis unneces- 
sary for us to go over the same ground again. That decision 
is one- of special authority because one of the Judges 
who took part in it was Subramania Ayyar, J. who ıs 
himself a Brahmin and was thoroughly conversant with 
the "practice and sentiments of the Brahmin com- 
munity. The learned Judges after examining a large body 
of unimpeachable evidence of well known men in this Pre- 
sidency, came to the conclusion that among Brahmins the 
custom of allowing a man to marry his wife’s sister’s daughter 
was established. They also referred to thé observations of the 
learned Judges in Minakshi v. Ramanada 4 regarding the rule of 
Virudha Sambhandha that we are considering and rightly 
pointed out that it was rather assumed than decided in that 
case that the rule was in force. The decision in Raghavendra 
Rau v. Jayaramu Rau? has stood unchallenged now for over 
20 years and we think that we should take it as having settled 
the question in favour of the vatidity of such a marriage among 
Brahmins. l 


The learned vakil fdr the appellant thereupon argued that 
the decision in that casé should not be applied to the present 
case because that case referred to Tamil Brahmins in the south 
of the Presidency whereas the present case refers toa Telugu 
Sudra. in the Northern Sircars, the parties being Velamas who 
are Sudras of a high class. At first signt this distinction seems to 
be material but on examination it will be found to be 
unsubstantial. The evidence given of the validity of the 


1. (1908) L.R. 82 Bom. 619. | 2 (1912) LL R. 38 Bom. 533. ~ 
8. (1897) 1. L.R. 20-Mad. 283. 4. (1887) 1. L. R. 11 Mad 49. 
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marriage in Raghavendra Rao v. Jayaram Rao 1 included that of 
such a man as the Hon’ble Mr. N. Subba Rao who is a Telugu 
Brakmin of the Northern Sircars. The Court made no distinc- 
tion in its finding between Tamil Brahmins of the south and 
Telugu Brahmins of the north and there is no reason to sup- 
pose that there is any distinction between the two on the point. 
The ruling therefore we think applies to both Tamil and 
Telugu Brahmins as it purports to, do. $ 


But it is no doubt a case relating to Brahmins. while the 


| present case relates to Sudras. The distinction however, 


is not in favour of the applicability of the Grihya 
Parisishta rule to the latter. The rules in the Parisishta were 
meant for the twice born classes and for the Brahmins in 
particular ; they were not meant to apply to Sudras at all. 
The Velamas no doubt follow Brahmin customs and *have 
copied several of their rules but when the Brahmin custom 
itself is in favour of the legality of such a marriage as we are 
dealing with, there is no room for assuming that the contrary ° 
rule prevails among the Velamas. At any rate very little 
evidence is sufficient to justify the conclusion that the same 
custom as prevails among Brahmins is followed by them. 
There is evidence in the present case as pointed out by the 
Subordinate Judge to show that such a marriage is valid among 
them, see D. W. No. 2 and D. W. No. 3 and D. W. No. 23. 
Instances among allied castes have also been referred to by 
several defence witnesses and though that evidence may have 
no direct bearing on the question of custom among Velamas 
it probabilises the existence of a similar custom among them. 
As against that evidence our attention was drawn to the 
evidence of P. Ws. 2, 3, 5, 6, 7, and 31. The effect of the 
evidence of the plaintiff's witnesses is we think correclty 
summed up by the Subordinate Judge when he says that they 
say that to their knowledge there were no instances of a person 
marrying his wife’s sister's daughter and that there was no 
such usage so far as they knew. The positive evidence of 
defence witnesses 2, 3 and 23 which has been accepted by the 
trial judge and which we see no reason to discredit though 





j. (1897) I.L. R. 20 Mad. 288. 
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they are not men of wealth as some of the plaintiff's witnesses 
are, we think, outweighs the somewhat negative evidence of 
the plaintiff's witnesses. Such a marriage though legal is 
‘apparently not one looked on with much favour and that 
probably explains why there are so few instances of it in the 
caste. But the paucity of instances does not detract from the 
value of those that have been proved. 

#t is for the plaintiff to establish his plea that the rule of 
prohibition relied on by him applies to the Ist defendant’s 
marriage and renders it invalid. The Griya Parisishta rule on 
the point is nut observed even by the Brahmins. In itself it 
has no binding force particularly on the Sudras. It is only if 
the rule has been shown to have been adopted as a binding 
custom by the defendant’s caste that we can give it any legal 
effect. Thearg ument that there isa presumption that the 
caste custom is in accordance with the precepts of the sages 
than against them is of no force in this case, as the custom 
` regarding this marriage was established to be otherwise by 
Raghavendra Rao v. Jayarama Rao, 1 with reference to Brah- 
mins whose ways these Velamas copy. We agree with the 
Subordinate Judge that the plaintiff has failed to establish that 
there is any rule of law or caste custom against the validity of 
the 1st defendant’s marriage with the 2nd defendant and that 
on the other hand the detence evidence shows that itis in 
accordance with the recognised practice in the caste. | 


It is conceded that in the Velama caste a man may marry 
his own sister’s daughter as also his wife’s own sister. [here 
does not seem to be anything very strange in his being per- 
mitted to marry his wife’s sister’s daughter, The Marriage 
of the defendants took place twenty four years ago and no 
one seems to have taken any exception to it till now. The 
defendants had several children born to them but they seem 
to have lost them all and so they took the 3rd defendant 
in adoption in 1910. The evidence of defendants 1 and 9 
referred to by the Subordinate Judge and Exhibits. II 
series, III and X to XX (a) show that plaintiff and his 


family and the defendants were moving on terms of intimacy, 


e—a aaa aaa anaman aaa — 
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till recently and that plaintiff took no exception to the marria- 
ge himself. In these circumstances it is a satisfaction to find 
that we are not obliged to declare the marriage to be illegal. | 
No other point has been argued before us. Finding that ` 
the Ist and 2nd defendants’ marriage to be perfectly legal, it 
follows that the objection to the legality of the 3rd defen- 
dant's adoption based solely on its illegality fails. The 
plaintiff’s appeal must therefore be dismissed with costs. * ` 
A. V. V. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE OLDFIELD AND MR. JUSTICE | 
SESHAGIRI AIYAR. 


Jayarama Aiyar ... Appellant.” ( Applicant- 
v. Auction purchasef?.) 
Vridhagir1 Aiyar . Ist Respondent and another. 


Egecution ee eee yan jan = Bah held at a place different 
from that advertised. 

Where an execution sale is held by 8 parson and at a place different from that 
proclaimed by the officer of the Court, the sale is illegal; The mistake is not an 
irregularity within O. 21, R, 90 O. P. Code but an illegality which invalidates the 
proceedings, 

Basharuthulla v. Uma Churn Dili 1, Relied on, 


Appeal against the order, dated 30th September 1919 of 
the District Court of South Arcot in Interlocutory Applica- 
tion No. 233 of 1919 in Execution Petition Register No. 16 | 
of 1919 in Original Suit No. 26 of 1915 on its file. 


KR. V. Krishnaswami Aiyar for Appellant. 


N. Chandrasekhara Aiyar‘for Respondent. 
The Court delivered the following 


Judgments:-—Oldfeld, J :—These proceedings were mark- 
ed in the lower Court by grave irregularities and it is the 
more necessary that in correcting these irregularities we 
should be careful to do nothing which would inflict unfair 
prejudice on either party. 

The sale, which is the subject of these proceedings was 
according to the proclamation to be held by the Central Nazir 
of the Cuddalore District Court on 10th July, 1919, and it was 





# A. A.O. 821 of 1919. ” dated 14th April 1920, 
1. (1889) I. L R. 16 O. 794. 
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held accordingly. On the evening of that day the judgment-deb- 
tor represented to the Court that bidders had not come and 
that the sale was open to objection on other grounds, with which 
we are not concerned. Afterwards, and this was material in 
connection with the representation that bidders had not come, 
he brought to the notice of the Nazir that the process-server 
charged with the duty of making the proclamation in the 
village had proclaimed that the sale would be held not by the 
Central Nazir at Cuddalore but by the District Munsif’s 
Court of Villupuram. This communication from the 
judgment-debtor to the Nazir was brought to the notice of 
the Court on the next day, 11th July, 1919, and I am con- 
strained to express my disapproval of the Court’s method of 
doing business by accepting representations of this kind made 
by "a Subordinate Officer, Such complaints should be 
considered by the Court, only when they are made to it in 
open Court in the usual way. 


= The Court then, however, at once cancelled the sale of 
the three items of property which had been sold the previous 
day.of which the 2nd and 3rd items, those purchased by the 
appellant, are the subjects of the present appeal. It also 
directed the refund to the purchasers of their deposits and 
lastly it ordered that a fresh sale should be held on the 20th 
August on a fresh proclamation. It does not appear that any 
communication of these orders was made, at all events at 
the time, to the present appellant. For, on the 24th July 
1919, he paid into Court the remainder of the purchase 
money due from him and on 12th August 1919, applied for 
confirmation of sale and the grant of- sale certificate and 
again this cancellation of the sale was obviously an irregu- 
larity of considerable moment. 


On 29th July 1919, the Court had obtained a draft 
proclamation apparently from the decree-holder and altered 
the date fixed for sale to 4th September 1919. Later, it may 
be said that as regards items other than 2 and 3, to which I 
shall return, the Court passed an order that the original sale 
should be continued as it was the Court’s own fault that it 

“was not held properly speaking there was no sale ; and later 
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on the sale was stopped Fy an order of. this Court dated 6th 
November 1919. | 


To go back items 2 and 3 on the purchaser’s application 
for confirmation of sale and sale certificate of 12th August 1919 
notice was issued to the decree-holder who contended that 
the sale should be sct aside, that a resale should be ordered 
and the purchaser’s petition should be dismissed; and in these 
proceedings the order now under appeal was passed. 


It is material that there has in this case been an order (now 
appealed against), which was passed after notice to all con- 
cerned and which was passed after every opportunity had been 
given for the production of evidence. In these circumstances 
greatly as we must regret the irregular manner in which the 
then District Judge, Mr. Edgington, passed the order by which 
the sale was in the first instance set aside, we think we can dis- 
regard that order and deal with the matter simply with reference 
to what happened afterwards in connection with the application 
of 12-8-1919. As I have pointed out, there was no prejudice to 
the appellant, the purchaser, or to any one else owing to any 
omission of the Court to hear them or to take evidence. These 
proceedings were perfectly regular and we therefore examine 
the order now under appeal simply on its merits and without 
regard to what had happened at the earlier stage. 


The order. under appeal purports to be passed under 
Order XXI, Rule 90 on the ground of a material irregularity in 
publishing the sale proclamation. We have been shown no 
valid objection to the lower Court’s finding that the sale 
proclamation as it -was framed by the Court, was not 
published in the village. The process-server owing to 
carelessness or some other reason substituted for the selling 
officer and place of sale fixed by the Courta different selling 
officer and a different place of sale. Besides finding that this 
occurred and that it was an irregularity the lower Court has also 
as rule 90 requires, found that the ‘plaintiff decree-holder 
sustained substantial injury by reason of that irregularity. 
We do not think it necessary to follow the lower Court in 
that part of its order, because we do nut think that Rule 90 is 
applicable at all. The mistake, sé to describe it, made by the 


ao 
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process-server resulted not in any irregularity but an illegality 
which only invalidated the proceedings. 
Mr. Krishnaswami Aiyar on behalf of the appellant has 


referred to a number of authorities dealing with the facts in. 


particular cases, which were or were nct held to constitute 
irregularities or illegalities. It is unnecessary to go through 
those cases, because the decision in each rested on the facts in 
it agd because it does not appear that any general rule for 
distinguishing between an irregularity and an illegality has 
ever been laid down. lt would appear, in fact, that the distinc- 
tion is one of degree and that an irregularity of so serious a 
nature as to render impossible the publicity with which the 
account of public sales is made, must be deemed to be an 
illegality. This view, that the question is one of degree, is 
implicit, it seems to me, in the judgment of Mr. Justice 
Heaton in Krishnajt v. Bomanji 1 and, although I am doubtful 
as to the correctness of the main conclusion reached by the 
learned Judges in that case, I avail myself of the support, 
which the view I take from Mr, Justice Heaton’s observation 
that, although the facts before him did not constitute such an 
illegality as would render the sale in question void, yet he 
wished at the same time to be clearly understood not to 
ignore that in other cases there might be other circumstances, 
which combined with similar ones, would amount to an 
illegality such as the Court could act on. 

The nearest case perhaps to the facts before us is Basha- 
ruthulla v. Uma Churn Dutt, 2. ‘There the property that had been 
advertised for a particular date was sold on that date but at 
an earlier hour than that stated in the proclamation and the 
Court said that in those circumstances it seemed to it that 
there was no sale within the meaning of the Code and that the 
proclamation of the time and place and the holding of the 
sale at such time and place advertised were conditions prece- 
dent to its being a sale under the Code at all. It appeared 
to the Court that the property never had been sold under the 
Code and consequently the plaintiff was entitled to a declara- 
tion that whatever took place when the property was put up for 
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sale had no effect as against him. It seems tome that. if 
when a proclamation was made any of the usual and effective 
methqds prescribed or permitted by the Code for its publica- 
tion has been misleading as to details of the matter proclaimed 
and had been such as not merely not to give information to 
possible bidders, but to divert them to a place, where the sale 
is not to be held, the result must be in the words of Basharu- 
thulla v. Uma Churn Dutt,) that the property had never keen 
sold under the Code at all. | 
In these circumstances the order of the lower Court must 
be confirmed and the appeal dismissed. As regards the ques- 
tion of costs we bear in mind that the decreé-holder and the 


- judgment-debtor were'in fact present during the sale and ap- 


parently it was not until the sale was concluded that the latter 


“made any objection to the manner in which it had been pro- 


claimed or conducted. There is then the fact that throughout 
the proceedings,-apparently without objection from the decree- 
holder who ordinarily would have their direction, have been 
carried on in the ‘highly irregular manner to which. we have 
referred. In these circumstances we think that we are jus- 
tified in making no order as to costs in this Court. 


Seshagiri Aiyar, J :—I eutirely agree. The facts have been 
fully stated by my learned brother. The question for con- 
sideration is whether the Court sale should be regarded as hav- 
ing been irregularly conducted or whether it was illegal. As 
this point was argued with some insistence by’ Mr. Krishna- 
swami Aiyar I propose to say a few words on it. > 

The Code itself gives some indication as to when a- sale 
can be regarded as irregular and when illegal. 


In O. XXI, R. 90 which permits an aggrieved party to 
come to Court to set aside a sale, the language employed 
is that it may be set aside on the ground of material irregula- 
rity or fraud in publishing or conducting it. Where there is no 
publication or conduct of the sale it is, I think, a right infer- 
ence to draw from Rule 90 that the sale should be regarded as 
illegal. In the present case on the facts which my learned bro- | 
ther has fully stated, my conclusion is that there has been no 
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publication at all. If a sale is held ata place to which 
the proclamation at the village makes no reference and 
per-conira invites bidders to go to another plac, I 
am prepared to hold that there was no proclamation 
leading up to the sale. Mr. Krishnaswami Aiyer drew 
our attention to cases where there has been no beat- 
ing of drum andit was held that sucha mistake should 
be regarded only as an irregularity. As Mr. Chandrasekhara 
Aiyar pointed out, under the rules it is not obligatory to beat 
the drum and the proclamation may be made in any other 
manner which the people of the village are accustomed 
to hear. Therefore the decision in Trimbak Ravji v. Nana 1 
that the omission to beat the drum is only an irregularity does 
not affect the present case. 


The present case, I agree with my learned brother is 
practically covered by the authority of Basharuthulla v. 
Uma Churn Duli 2. In that case the question was whether if a 
sale was held at an hour anterior to the one mentioned in the 
proclamation, the sale was irregularly conducted or whether it 
was illegally held. The learned Judges came to the conclusion 
that there was a violation of the fundamental conditions of the 
sale, the time of sale, and that consequently the sale was a 
nullity. The same argument can be used with reference to a 
sale held ata place different from the one mentioned in the 
proclamation. 


I concede that it is not easy to draw the line between 
an irreyularity,and an illegality, but Iam clear that where a 
substantial provision of law has been violated and that as the 
effect of not attracting persons who could be expected to be 
present for the purpose of bidding at the sale, the sale should 
be regarded as having been illegully conducted. As regards 
the decision chiefly relied on by Mr. Krishnaswami Aiyar 
namely Krishnaji v. Bomanji® I agree with my learned 
brother in dissenting from the conclusion reached in that case. 
Mr. Justice Chandavarkar bases his conclusion mainly on 
T. R. Arunachellam Chetti v. V. R. R. M. A. R. Arunachelam 
Ghetti 4. In the latter case the Judicial Committee had before 
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it a case of misdescription of property and their Lordships were 
of opinion that a mere misdescription would be only an ir- 
regudarity. Their Lordships laid stress on the fact that the 
judgment-debtor was throughout present and acquiesced in the 
irregularity, and that when he found that there was no other 
means of vacating the order he resorted to this expedient of set- 
ting aside the sale. The principle on which their Lordships 
rested their decision was estoppel. There is no such question in 
this case. I do not think that that is an authority for the 
broad proposition which Chandavarkar, J: had deduced in 
Krishnaji v. Bomanji 1. 

In Nana Kumar Roy v. Gclam Chunder Dey 2 the proclama- 
tion was in the Collector’s office. Mr. Krishnaswami Atyar 
argued that the proclamation in the Court or in the Gollector’s 
office and the proclamation in the village are all mentioned 
together in the Code and that no distinction should be drawn 
between one mode of proclamation and another. I am unable 
to agree with him. The failure to proclaim in the Collector’s 
office will not have as serious an effect on bidders as the failure 
to proclaim in the village. It isin the latter place that people 
who are likely to purchase will gather. That is the most 
important of the procedure relating to proclamation, and, if it 
is violated, such a violation does not stand upon the same 
footing as the failure to affix a copy of the proclamation in the 
Collector’s office. 


There is only one other decision to which reference may 
be made and thatis Rang Lal Singh v. Ravaneshwar Pershad 
Singh. 3 In that case the Judicial Committee had to consider a 
case of sale which was held some days after the date mentioned 
in the proclamation. The facts of that case make it clear that 
that was a case of mere irregularity. The sale itself was being 
adjourned from day to day and ultimately it was fixed for the 
day on which the usual court sales were held. That was 
the 13th July. On the 18th July the presiding officer happened 
to be absent on leave and the sale was held on the day when 
he returned. The people in the locality were apparently 
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aware that in consequence of the absence of the presiding 
officer, the monthly sales would not be held on the usual day but 
would be held immediately on the return of the pregiding 
Officer. On these facts the Judicial Committee came to the 
conclusion that-there was only an irregularity and that it would 
not vitiate the sale unless substantial loss was proved. That 
case is no authority for this case where there was no proclama- 
tion relating to the place where the sale is actually held. 


For these reasons I agree that the order of Mr. Stodart is 
right and that this appeal must be dismissed. 


A. V. V. eet 
PRIVY COUNCIL. 


PRESENT :—LORD BUCKMASTER, LORD ATKINSON, SIR 
JOHN EDGE, AND MR. AMEER ALI. 


Charandas and others ... Appellants* 
v. 
Amir Khan and others .-- Respondents. 


Pre-em piion-Ameondment of ploadings-Power of Courts to allow-When should not 
as a rule be exercised-Appeals filed in wrong Court can be dismissed tf out of 
ttme——-When questions of valuation will be interfered with—Specific. Relicf Act 1877, 
(Act Zof 1877) sec. 482—Code of Civil Procedure, 1908 (Act Y of 1908) sec. 153— 
Order VI, rule 17—Indian Limstation Act (Act IX of 1908) 1st Schedule, Art. 10. 


A power of amendment should not as 2 rule be exercised where its effect is 
to take away from a defendant a legal right whioh hag ascrued to him by lapse of 
time, bub there are cases where such considerations ara outweighed by the special 
circumstances of the vase, 


Whare appeals are filed in the wrong Court and are out of time tha Court, on 
the appeals being brought on, is entitled to dixmiss them, and not to ratura them 
for presentation to the proper Court in order that tha latter might consider the 
question as to whether the time could ba extended. 


Thair Lordships will not interfere with any question of valuation unless it 
can be shown that some item has improperly been made the subject of valuation 
or excludad therefrom, or that there is some fundamental principle affecting the 
valuation which renders it unsound, and it is too late to assert for the first time at 
the hearing that æ valuation has proceaded upon an erroneous footing. 


Sembie a claim for a bare declaration of right to pre-eampt is not the right 
way of asserting a right of pre-emption. A mere claim to such a right is nota 
claim to any right to property within the meaning of Section 42 of the Specific 
Relief Act and the right of pre-emption cannot be enforced bya mere declaratory 
decree, The claim for a declaration would necessarily require $o be followed by 
further relief if the order were to be effectual. 
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Consolidated appeals from judgments and decrees of the 
Court of the Judicial Commissioner, North West Frontier 
Provfnce, at Peshawar, dated 23rd December 1915 and 26th 
January 1917, by the first of which judgment and decrees 
thereon the decision of the Divisional Judge, Peshawar, 


. affirming the decrees of the Subordinate Judge, Mardan, was 


reversed, and by the second of which judgment and decrees 
thereon the decrees passed by the Subordinate Judge, Mardan, 
on the remand proceedings were affirmed as to some and 
varied as to others. 

The facts sufficiently appear in their Lordships’ judgment. Cer 
tain suits were filed under sec. 42 of the Specific Relief Act claiming 
“ declarations of pre-emption rights ” in respect of the respective pro“ 
perties to which they related. The defendants in their defence admit- 
ted the plaintiffs’ right to pre-emption, but pointed out that a ‘mere 
claim to such a right was not a claim to any right to property within 
the meaning of section 42, and that the right of pre-emption could 
not be enfurced by a mere declaratory decree. The Subordinate Judge 
held that a claim for a declaration of right to pre-emption and the 
claim for pre-emption itself were aistinct, refused leave to amend, and 
dismissed the suits. The Divisional Judge supported this judgment. 
The Judicial Commissioner (Barton, J. C.) allowed an amendment by 
adding a claim for possession and to ante datethe same as from the 
date of the institution of the suits, and remanded the several suits for 
decision on the merits; later .he dismissed certain appeals as out of 
time which bad been filed in his Court instead of that of the Divisional 
Judge, refusing to return them for presentation to the Divisional Jud- 
ges Court for the latter to deal with them or grant an extension of 
time under sec. 5 or 14 of the Limitation Act. Hence these appeals. 

Dunne, E. C. (with him O'Gorman) for Appellants :— 

The plaintiffs asked fora declaratory decree of their right, They 
persisted in saying that they did not want possession, but finding that 
to succeed they must ask for possession they asked for leave to amend 
their plaint, and the amendment to date back, otherwise the ‘suit 
would have been time barred. They claimed to be in possession 
as owners. If they were, there was nothing to pre-empt. The 
question of right to amend is one for the discretion of the Court: 
Two Courts had exercised their discretion and refused to allow 
amendment. To allow the amendment would have the effect of taking 
from the defendants a statutory.right, that is limitation. . The inter- 
ference in this exercise of discretion was on insufficient grounds, 
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plaintiffs were warned in time, and there was no pretence of inadvert- 
ence. They had said “ if you couple our possession with a declaration 
we are all right”. ° 

[Lord Buckmaster...The questions are (1) Did the plaint need 
amendments and (2) Should it have been amended ?] 


De Gruyther, K. C. (with him Ramsay) for Respondents:— 


If the suit is merely to declare a right, that right is admitted. 
The suft must be one to enforce the right of pre-emption. - See Limi- 
tation Act, 1908, Sch. I, Art. 10. 


(Lord Puekmaster NBS the suit which was filed a suit meant by 
the section, that is “to enforce” ?) 

(Dunne, K. C.—It could not be» if it had been so, there was no 
necessity to amend.’) 

Tne plaint is to enforce a right of pre-emption, “ on payment &c. 
a decrée be passed.” 

(Lord Atkinson—Don't you offer to pay the sum the vendees con- 
tracted to pay ?) 

Quite so; and see decree in a pre-emption suit—Civil Procedure 
Code, Order XX, Rule 14. 

The suit was to obtain the rights which the vendees got on the 
deeds on payment, ; 

(Lord Buckmaster—You all along resisted the suggestion that you 
required enforcement, and said all you wanted wasa declaration, ) 
| It is admitted we hada right. Should the suit be one for pre- 
emption, or one for preemption plus possession? At the time of the 
sale the vendors were not in possession, The rights of the vendors 
only passed, we claim to pre-empt those rights. The vendees never 
had possession, and we could not claim it from them. 

(Lord Atkinson--You ask to pre-empt the rights of somebody 
who had no ‘rights. ) 

We want those rights whatever they are. The real issue was “ on 
what terms we should pre-empt.” 

(Lord Buckmaster: Issue. 2 is in your favour. It is only 
consistent with a desire to -presempt- Otherwise it would be 
irrelevant.) l 

Were we obliged to ask for delivery of possession? In Mohummed 
Zahoor Ali Khan v. Mussamut Thakooranee Rutta Koer 1 amendment 
was allowed because a fresh suit would be barred. Powers of amend- 
ment under the new Code (O. 6, Rule 17) are larger than under the old 
Code. 
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(Lord Atkinson—Do “ terms which are regarded to be just ” take 
away a statutory right of defence ?) 

All amendments should be allowed which satisfy the conditions. 
Kissandas Rupchand and Another v. Rachappa Vithoba Shilwant 1 ; 
Can amendmevt be allowed without injustice to the other side? 
No further pleading by the defence was necessary. 

Dunne, K.C.in reply. The suit was not stamped for a claim 
other than a declaration. ° 


’ Their Lordships’ judgment was delivered (6th July 1920) 
y 

LORD BUCKMASTER:—Two questions arise upon this appeal 
—the first as to whether the Judicial Commissioner of the North- 
West Frontier Province was right (a) in permitting the three 
first respondents to amend their pleadings, and (b) in.dismis- 
sing certain appeals that had been wrongly entered in his 
Court. The two points are distinct, but they both arise in 
connection with litigation set on foot by six distinct suits 
which have all heen consolidated and dealt with as one. These 
suits were instituted by the three first respondents claiming a 
declaration that they were entitled to certaia rights of pre- 
emption against the several defendants, who were vendees of 
different shares and interests in some 6,813 kanals in the 
village of Tazagram. 

The following table will show at once the dates of the 
conveyances which gave rise to the rights of pre-emption and 
the dates and numbers of the suits brought in connection with 
those rights. 











Date of Conveyance. No. of Suit. | Date of Suit. 
15th October, 1913 ...| 88 of 1914 15th October, 1914. 
24th 3) 3) ee 96 of 1914 22nd 313 9) 
24th November, 1913 ...! 97 of 1914 22nd 3 < 
23rd January, 1914 ... 1100 of 1914 26th a e 
ist December, 1913 ...{101 of 1914 26th j S 
2nd 5; 5, sa. 102 of 1914 26th a D 








The vendees were not all the same. The first two appel- 
lants were vendees under the deed of the 24th October, 1913, 
the next three under the deed of the 15th October, 1913, and 
the remaining three under the four remaining deeds. 


(1909) 1. L. R. 88 Bom, 644 (651). 
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The suits so commenced all asked for a declaration of pre- 
emption rights in respect of the respective properties to which 
they related, but they did not in plain language claim posses- 
sion of the property sold and the usual consequential relief. 
It is not easy to ascertain why this course was taken. It is true 
that it enabled the plaints to be stamped on alower scale than 
they would have been had they asked for the definite assertion 
of therights, but that is not an adequate explanation. The real 
reason appears to be that the title to the property was in some 
confusion, that the vendees were not in actual possession nor 
in receipt of the rents, for the rents had not been paid, and as 
to part, the plaintiffs, themselves appear to claim that they 
were already in possession on their own account. It may, 
therefore, be that they regarded the peculiar conditions of the 
case as rendering the claim for possession inapplicable, and 
they possibly thought that all difficulty had been avoided by 
the simple process of claiming declarations of right. The 
defendants in their defence admitted the plaintiffs’ right to 
pre-emption, but pointed out thata mere claim to such a 
right was nota claim to any right to property within the 
meaning of Section 42 of the Specific Relief Act, and that 
the right of pre-emption. could not be enforced by a mere 
declaratory decree. 


So far as the technical objection is concerned, it would 
appear to be well founded. The claim for a declaration would 
necessarily require to be followed by further consequential 
relief, if the order were to be effectual. They, therefore, could 
not have proceeded under Section 42 of the Specific Relief 
Act, nor is a claim for a bare declaration of right to pre-empt 
the right way of asserting the right to pre-emption; and when 
the difficulties in the plaintiffs’ way were pointed out, it would 
obviously have been wiser for them to have applied at once to 
have their claim amended by asking the substantive relief 
instead of a mere declaration that it existed. The difh- 
culty may have been that in suits Nos. 1 and 2 more 
than a year had elapsed from the date of the deeds, and 
if, therefore, the defence was well founded, they would have 
been met on application for leave to amend with the same 
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objection that confronts them now. They accordingly deter- 
mined to fight upon the pleadings, and with unfortunate con- 
sequences. 

The first judgment was delivered in the Court of the Sub- 
ordinate Judge of Mardan on the 18th January, 1915. He 
held that the claim for a declaration of right to pre-emption 
and the claim for pre-emption itself were distinct, and he de- 
clined to give leave to amend. The Divisional Judge, on the 18th 
June, 1915, supported this judgment. The Judicial Commis- 
sioner, however, on the 12th December, 1915, allowed the 
amendment to be made, and from his judgment this appeal 
has been brought. | 

But fo: the unfortunate divsion of judicial opinion upon the 
point the present appeal would not be entertained, for the power 
exercised is undoubtedly one with the discretion of the Judge, 
and all that can be urged is that his discretion was exercised 
upon a wrong principle and that it ought, therefore, to be 
reversed, It may be that in some statements contained in the 
judgment of the Judicial Commissioner their Lordships would 
find it difficult to agree. Ina case such as the present, where 
the right sought isone involving the dispossession of a 
perfectly lawful purchaser of property, it is not, in their 
Lordships’ opinion, quite accurate to say that a plea that such 
a suit has not been brought within the proper period of 
time limited by the Act is a technical plea, if by a technical 
plea is meant a plea which asserts rights which have no merits 
for their support. But their Lordships are in full agree- 
ment with the statement made by the Judicial Commis- 
sioner that, “ however defective the frame ofthe suit may 
be, the plaintiffs’ object was to pre-empt the land ; their cause 
of action was oneandthe same whether they:sued for posses- 
sion or not.” If this be so, all that happened was that the 
plaintiffs, through some clumsy blundering, attempted to 
assert rights that they undoubtedly possessed under the 
statute in a form which the statute did not permit. But if 
once it be accepted that they were attempting to establish 
those rights, there is no sufficient reason shown for disturbing 
the judgment of the Judicial Commissioner, who thinks they 
should be at liberty to express their intention in a plainer and 
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less ambiguous manner. It may be noticed that in the 
claim the relief sought is so awkwardly set out that 
it would be quite open to the interpretation that they had 
in fact claimed pre-emption and not a declaration of the right, 
were it not for the fact that the plaintiffs themselves appear 
for foolish reasons stoutly to have maintained that that was 
not their object. That there was full’ power to make the 
ameadment cannot be disputed, and though such a power 
should not as a rule be exercised where its effect is to 
take away from a defendant a legal right which has accrued 
to him by lapse of time, yet there are cases (see for example 
Mohummed Zahoor Ali Khan v. Mussumnt Thakooranee Rutta 
Koer, 1 where such considerations are outweighed by the special 
circumstances of the case, and their Lordships are not prepared 
to differ from the Judicial Commissioner in thinking that the 
present case is one. 

The plaints were accordingly amended and on the 10th 
July, 1916, judgment was given by the learned Subordinate 
Judge, who assessed the value of the lands sold. Appeals 
were taken from these decrees, some to the Court of the Divi- 
sional Judge, others to the Court of the Judicial Commis- 
sioner of the North-West Frontier Province, according to value. 
Those lodged in the Court of the Divisional Judge were subse- 
quently transferred to the Court of the Judicial Commissioner, 
who heard all the appeals together. He then decided 
that four of the appeals were out of time, as they 
ought to have been filed in the Court of the Divisional 
Judge and not in his Court, and he refused to return 
these appeals for presentation to the Divisional Judge’s 
Court in order that the latter might consider the question as 
to whether time could be extended, andhe himself declined 
to grant extension of time. It is this order against which 
the appellants appeal. The reasons given by the learned 


Judicial Commissioner are stated by him in these words :— 

“ The appeals were barred so far as the Divisional Court was concerned at the 
time they were instituted in this Court, and it would be unfair to all concerned to 
_ prolong the litigation by returning the appeals with a view to obtaining a decision 
by the Divisional Court whether or not they. should be allowed to proceed. The 
position involved would be little short of farcioal, The appellants make an obvious 
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mistake without any apparent excuse, and they wish to delay proceedings in this 
Court while 2 Subordinate Court decides a preliminary issue, the appeals to be again 
transferred to this Court if the division proves favourable. It can scarcely ba 
contended that such proceedings would not involve an abuse of the funotions of the 
Court, and I consider that that ground alone is ample justification for a refusal to 
take the oourse suggested. Prima facie, there was no good ground for the action 
taken in filing the appeals in this Court These four appeals must accordingly fail.” 


it is plain that his judgment was prompted by the desire to 
avoid unnecessary expense and the hope thatthereby he would 
cause satisfaction, but the only result is that he has caused this 
appeal. 


There isno reason whatever shown for disturbing the 
Judicial Commissioner’s judgment. The four appeals were 
in the wrong Court, and being brought on he was entitled to 
dismiss them. So far, therefore, as all the appeals are concerned 
they fail, and their Lordships will humbly advise His Majesty 
that they should be dismissed with costs. 


The respondents have, however, instituted a . cross- 
appeal, and this is an appeal against the valuation which 
has been made of the property sold. Now this Board will 
not interfere with any question of valuation unless it can be 
shown that some item has improperly been made the subject 
of valuation or excluded therefrom; or that there is some 
fundamental principle affecting the valuation which renders 
it unsound. On the mere question of value of admitted 
items their Lordships will not interfere. Now in the present 
instance the case lodged by the respondents complains only 
of the character of the valuation as a valuation and does 
not attempt to impeach it on any of the grounds to 
which reference has been made. It is quite true that Counsel 
for the respondents, recognising the difficulty in which he is 
thus placed, has attempted to raise an agrument based upon an 
assertion that the valuation has proceeded upon an erroneous 
footing. Their Lordships are not prepared to allow such a 
point to be now raised. If, as appears to be the case, it was 
not raised before the Judicial Commissioner it could not be 
opened now, and if it were so raised, the fact that it is not 
referred to in the written statement of the appellants’ case 
forms, to their Lordships’ minds, a good and sufficient reason 
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why it should not be introduced at this late stage of the 


proceedings. 
For these reasons their Lordships will humbly advige His 


Majesty that the cross-appeal equally with the appeal should 
be dismissed. There will be no order as to costs. 


Solicitors for Appellants:—Young, Jackson, Beard and King 


„Solicitor for Respondents :—E. Dalgado. 
A. PP. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 


PRESENT:—SIR JOHN Wauuls, CHIEF JUSTICE, MR. JUSTICE 
AYLING, AND MR. JUSTICE COUTTS TROTTER. 


Raja Jaga Veera Rama Venkateswar 
Ettapa Nayakar Avergal, Zamindar of 
Ettyapuram. ... Appellant™ (16th defendant). 


Di 
Chidambaram Chetty and others. Respondents. 


Civil Procedure Code, S. 21—Applicability—Territiorial, Jurisdiction, case of 
want of -—Eascution Proceedings—Institetiose of suit in proper Cowri—Prosecution in 
wrong Court after abolition of that Court-Section if applicable--Emecuting Court —Juris- 
diction of Court which passed decrce—Right to questiow—Mortgage—Decree for sale— 
Final decree passed by Court having no jurisdiction—Failure to object to jurisdiction 
—Obdjection if can be allowed in ewecution proceedings- Statwte.—Interpret atios, 
Statement of objects and 7easons—Reference to—Propreety. 

Subsequent to the passing of a decree under S. 88 of the Transfer of Property 
Aot by the Sub-Court of Madura West, that Court was abolished, and by virtue of 
3.376. P. O., the suit was transferred to the newly constituted District Court of 
Ramnad as the mortgaged property was situated within its jurisdiction. The 
plaintiff, however, applied for a decree for sale under Or. 34, R. 56. P. O. to the 
newly constituted Sub-Court of Ramnad, which had no jurisdiction over the suit’ 
and obtained a decree without objection taken by the defendants. An execution 
petition presented to the District Coutt of Ramnad was returned for presentation 
to the Sub-Court of Ramnad, was dled in that Court and was transferred by that 
Court to the District Court of Ramnad. On objection taken by the defendants to 
the jurisdiction of the Sub-Court of Ramnad to pass the final deoree, the following 
questions were referred for the opinion of the Full Bench :— 

(1) Whether S. 21 G. P, C governed cases of want of territorial jurisdiction ; 

(2) Whether S. 21 applied to execution proceedings ; and 

(8) Whether a party who did not raise objection to jurisdiction when a 
decree was made absolute was not entitled to plead in exesution that the order 


was passed without jurisdiction. 


“ O. M., A. No. 268 of 1918. 12th April, 1920. 
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Held by the Full Bench. 

(1) That the provisions of S. 21 applied to all objections based on the alleged 
infringement of the provisions of Ss. 16 to 18 O. P.O. as regards ‘the imstitution of 
suits relating to immoveable property. 

Setrucherla Ramabadra Raju v. Maharaja of Jeypore 1. distgd. 


(2) that an appellate Court or revisional Court being precluded, by S. 21, 
from allowing an objecticn as to ‘the place of suing unless it was taken in the 
original Court and even then unless there was a consequent failure of justice, a 
Oourt executing a decree could not do so ; 

(3) that, even assuming that S. 21 O. P. C. did not apply, the decree gould 
not gtill be questioned in exeoution, because it was not for the executing court to 
go into questions of the jurisdiction of the court which paseed the deoree, at any 
rate, when that court was an ordinary. ccurt in British India governed by the Code 

Per The Chief Justice. 


Que@re Whether 5. 21 deals only with the original institution ofa suit and not 
with the prosecution of the suit in a wrong Court after the abolition of the Court 
in which it had been properly instituted. 

16 is not permissible to refer to the statement of objects and reasons of a 
statute, 

Appeal against the order of the District Court of Ramnad 
at Madura in E. P. No. 7 of 1918 (in O. S. No. 58 of 1899, 
Ramnad Sub-Court). 


The Court (Oldfield and Seskagiri Aiyar, JJ.) made the 
following i 


ORDER OF REFERENCE TO A FULL BENCH:— 


Oldfield, J:—The first question for our decision is whether 
the decree under execution was passed bya Court having 
jurisdiction ; and it is only necessary to state the facts to show 
that it was not. The suit O. 5. No. 58 of 1899 was filed on a 
hyphothecation in the Madura East Subordinate Court and a 
preliminary decree was passed there on 10th May 1900. Sub- 
sequently the Ramnad District was constituted by notification 
No. 304 at page 592, Fort St. George Gazette, Part I, dated 
24th May, 1910, and by another notification No. 311 on 
page 593, the Madura East Court was abolished and the 
Subordinate Judge's Court of Ramnad was established with 
jurisdiction over the whole of Ramnad District except the 
District Munsifi of Manamadura. The suit property lies in 
that Munsifi and it, not being assigned to any other jurisdic- 
tion, fell to that-of the District Court, which was established 
on the same date by notification No. 305. In 1916 application 





1, (1918) L.R. 46 1. A. 151=87 M: L. J. 11 (P. O.) 
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was made for final decree to the Subordinate Court of Ramnad 
and the decree now under execution was passed there in 1917. 

It is clear that the Subordinate Court of Ramnad dias 
never had jurisdiction over the suit property, and could never 
have entertained the suit, in which the decree relating to it has 
been passed. It is argued that as notification No. 311 refers to 
the Ramnad Subordinate Court as established, instead of the 
Madura East Subordinate Court, the former must be taken to 
have succeeded to the pending business of the latter. But, even 
if it were shown that Government have power by notifi- 
cation to regulate the distribution of Judicial business in 
this manner, it would still be impossible to deduce‘an intention 
to doso from the words used. The lower Court contented 
itself with opining that the transfer of jurisdiction from the 
Ramnad Subordinate Court to the Ramnad District Cour 
over the area in question did not take away the jurisdiction of 
the former over pending business ; but the argument is vitiated 
by the misconception which runs through the judgment that 
the Ramnad Subordinate Court passed the preliminary decree 
and we have in any case been shown no authority for the 
proposition of law, which is involved. The proceedings after 
the preliminary decree were proceedings in execution. Hussain 
v. Karim 1. They were therefore governed by Sections 37 and 
38, Civil Procedure Code, and, as thére is no question of the 


decree having been sent for execution to the Ramnad Subor- 


dinate Court, it could not execute it, because it did not pass it 
and because at the time of the application for final decree, it 
could not have had jurisdication to try the suit, in which the 
preliminary decree has been passed. ‘There is no doubt that 
the final decree, in respect of which the present application is 
made, was passed without jurisdiction. 

We have next to deal with the more difficult contention 
advanced by the respondent that appellant cannot take objec- 


tion to the decreeing Court’s jurisdiction, because he did not 


do so at the earliest opportunity. Appellant was joined as 16th 
defendant by the Ramnad Subordinate Court, when the final 
decree was passed, as a purchaser of part of the suit property. 
But he did not appear or state his objections; nor did he attack 

i, (1915) I. D. R. 89 Mad, 544, E 
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the jurisdiction of the Court or rely on any plea except limita- 
tion, wken in I. A. Nos, 293, 294 of 1917 he applied fora re- 
view of the order, which had been passed. The objection to 
the Court’s jurisdiction was, in fact, taken for the first time in 
the present proceedings and the argument for respondents is 
that with reference to the decision in Gomatham Alamelu v. 
Komandur Krishnamacharlu 1 and Section 21, Civil Procedure 
Code, it cannot now be put forward. - ki 


It was decided generally in Haji Musa Haji Ahmed v. 
Purmanand Nursey 2 that the executing Court is entitled to 
enquire into ,the jurisdiction of the Court, which passed the 
decree ; and some argument was addressed to us, regarding the 
policy of the law and the necessity for a strict interpretation of 
sections 18 and 21 and the corresponding Section 16 A in the 
former Code. The main objection, however, to their applica- 
tion to the facts before us was that, although they might 
deprive the party interested to object to the jurisdiction of his 
right to do so up to the termination of the proceedings or of 
any connected appeal, they do not deprive him absolutely of 
his right or bar its exercise at any later stage, such as that, 
which the present proceedings have reached. Itis true that 
no such distinction was recognised or apparently suggested in 
Gomatham Alamelu v. Komandur Krishnamacharlu 1 and that 
decision was followed in Subbiah Naiker v. Ramanathan 
Chettiar, 3 Velayutha Muppan v. Subramanian Chetti, 4 and 
Venkatarama Vathiar v. Sambasiva Aiyar® although, in 
the last mentioned, the question was of fraud atthe trial 
and there was no question of execution. But the sections 
in question statedly relate only to suits andit is settled 
law that Section 141 cannot be invoked as authorising the ex- 
tension of the procedure in regard to suits to execution. The 
point is of importance and we doubt whether Gomatham Ala- 
melu v. Komandur Krishnamacharlu, 1 was rightly decided. We 
therefore refer for the opinion of a Full Bench the questions 
set out in my learned brother’s judgment. 


m. eee 


1. (1908) I. L. R 27 Mad. 118 3. (1890) I. L. R. 15 Bom, 216. 
3 (1914) 1. L. R. 87 M. 462 at 470 4. (1912) 24 M. L. J. 70. 
5. (1919) 87 M. L. J. 349. 
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Seshagiri Aiyar. J. —The decree under execution is a 
very old one. In O. S. No. 58 of 1899, what is alleged by the 
respondent to be the preliminary decree was passed on ,the 
10th May 1900*%by .the Madura Sub-Court East which then 
had jurisdiction over the mortgaged property. Subsequently 
there was a bifurcation of the District. In the division, all the 
taluks over which the Madara Sub-Court East had original 
jurisdietion except the District Munsifi of Manamadura were 
transferred to the Ramnad Sub-Court. About the same time, 
to the District Court of Ramnad was assigned the two revenue 
Sub-Divisions of Devakottah and Ramnad, Devakottah includ- 
ed the Manamadura District Munsifi. The notification of 
the Government of Madras was in May 1900. On the 20th of 
November 1910, an application was made to the Sub-Court 
of Ramnad for the final decree and the order was passed on 
the 29 March 1917. 


The appellant before us obtained a money decree against. 


the mortgagors in 1909. The equity of redemption was put 
up to auction and purchased by him. 


Another transaction should be mentioned. On the lst 
August 1900, a usufructuary mortgage was executed by the 
mortgagors to the decree-holders in O. S. No. 58 of 1899, 
and to other decree-holders against the same judgment- 
debtors, with the object of enabling them to discharge all 
the encumbrances on the -properties of the mortgagors. A 
suit was instituted on this mortgage. In S. A. No. 178 of 1912, 
the mortgage was held to be invalid. While the second appeal 
was pending, the purchaser of the equity of redemption 
obtained possession. This was in 1916. The present 
application is for sale of the mortgaged property in pursuance 
of the decree absolute in the suit of 1899. 

Some important questions of law have been raised in the 
case. I must say that their consideration by the lower Court 
has by no means been adequate or satisfactory. | 

The first point relates to the jurisdiction of the Ramnad 
Sub-Court to pass the order absolute on the 19th March, 1917. 
On this question I feel no doubt. The District Judge is wrong 
in saying that the original decree was passed by the Ramnuad 
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F. B. -Sub-Court. That decfee was undoubtedly passed by the e 
-yamindar Madura Sub-Court, East. The question is whether the 
ee aa Ramnad Sub-Court which clearly had no territorial jurisdic- 

Ae ‘tion over-the property was compétent to pass the final decree. 
barem Mr. Anantakrishna Ayyar chiefly relied upon the notifica- 
abet tion of the Government, which is in these termis :— 
ene _ “The Governor-in-Council, having resolved to abolish the 
Court of the Subordinate Judge of Madura, Hast in the District 
of Madura and to establish instead a Subordinate Judge’s 
Court in the District of Ramnad hereby directs etc.” 

The learned Vakil contended that the - expression: .instead 
must be regarded as expressing the intention of the Govern- 
ment that all the decrees passed by the Madura. Sub-Court, 
East, were to be, considered as if they were passed by the 
newly constituted Sub-Court of Ramnad. Apart from the 
question whether- it is competent to the Executive Government 

„to confer jurisdiction in this way, I am unable to construe the 
word instead as suggested. All that the notification meant 
was that the congestion of work which would result from the 
abolition of the Madura Sub-Court, East, would be relieved by 
the constitution of the new Court. 

On the question of law, I feel no difficulty in holding 
that the Ramnad Sub-Court had no power to pass the decree 
absolute. It was held in Subbiah Naiker v. Ramanathan Chettiar! 
that a Court which has no territorial jurisdiction cannot 
attach and sell property. In Veerappa Chetti v. Ramasami 
Chetti 2 that case and other cases were fully considered and it 
was pointed out that a Court which has no territorial jurisdic- 
tion cannot sell property although the decree for sale was 
passed by it when it had jurisdiction. 

The Full Bench decision in Seeni Nadan v. Muthusamy 
Pillai 8 does not affect this conclusion. On the other hand, the 
actual decision in Subbiah Natker v. Ramanathan Chettiar 1 
which was not overruled by the Full Bench supports the view 
we are taking. 

It was contended for the appellant-that an application 
for an order absolute is not an application in execution 


m Ia 
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and that therefore it was barred by limitation when it 
was made to the Ramnad Sub-Court. In this Presidency, 
from the Full Bench dicision in Mallikarjunadu, Sgiti v. 
Lingamurti Puntulu 1 it has always been held that an application 
fora final decree under the Transfer of Property Act was an 
application in execution. ” The latest decision upon that point 
is Hussain y. Karim 2 where all the cases are reviewed, Refer- 
ences may also be made to Munna Lal Prruck v. Surat Chun- 
der Muckerji 3. This contention must be overruled. 


The main answer of Mr. Anantakrishnna Aiyar to the plea 
of want of jurisdiction was that the appellant was estopped 
from raising this contention. His argument was that, as 
there was no demur to the Raninad Sub-Court dealing with 
the application for an order absolute and as there was no 
appeal against the order, the appellant cannot raise it in 
execution. He relied upon the language of Section 21 of the 
‘Civil Procedure Code for this contention. The plain terms of 
the section lend some support to his contention. He is also 
supported by Gomatham Alamelu v. Komandur Krishnama 
Charlu 4 and Velayutha Muppan v. Subramaniam Chetti. 8 


On the other hand, certiin observations in the decision 
of the Judicial Committee in Rumabhadra Raju Bahadur v. 
Maharaja Jeypore ® and the scheme of the Code suggest that the 
Legislature should not be presumed to have enacted that, by 
not objecting to jurisdiction, the parties are for ever concluded 
by the order passed. The result of such a view would be that, 
if both the plaintiff and the defeadant agree, a matter relating 
to property outside the Presidency and even outside India, can 
be validly decided by our Courts. 1 think that as a conclusion 
like this is likely to affect seriously the administration of justice, 
it demands careful examination. 

The arrangement of sections in the Code of Civil 
Procedure is against interpreting Section 21 in the way suggest- 
ed by the learned Vakil for the respondents. Sections 16 and 
17 deal with suits relating to immoveable property. Section 
a er ee a a 

3. (1914) 19 0. W. N. 561=28 M L. J 470. 
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18, Clause 1, refers to uncertainty as to local jurisdiction and 
provides for recording a'statement and then proceeding with 
the sait. Clause 2 empowers a party if there is no such record 
to contest the matter in appeal, if there has beert a failure of 
justice. Section 19 deals with jurisdiction regarding suits.tor 
moveables. Section 20 deals with cases of contract and refers 
to the accrual of the cause of action in either the place where 
the offer is made or the aceeptance was concluded. dhen 
comes Section 21. The contention of the learned Vakil for 
the appellant that this section is confined to cases relating 
to moveable property and to contracts and should not be ex- 
tended to suits relating to immoveabie property does not 


-appear to me to be farfetched. Whercas Section 18 speaks of 


local limits of jurisdiction, Section 21 speaks of.the place of 
suing, and there is some justification from the language 
of the Judicial Committee for the suggestion that jurisdiction 
was not intended to be synonymous with.the place of suing.. 

The observations in Haji Musa Haji Ahmed v. Purmanand 
Nursey 1 also support this view. 

I feel considerable doubt whether Section 21 of the Act 
should be read as enacting that in all cases where there is no 
objection to jurisdiction, the party is not entitled to question 
it at any subsequent stage of the proceedings. 

In this connection I may refer to the argument that it is 
only in cases where jurisdiction depends on the ascertainment 
of facts that the theory of acquiescence should be invoked. 
The reference to the objection being taken before the settle- 
ment of issues supports this contention. The general principle 
being that want of jurisdiction would make an adjudication by 
a Court a nullity, Section 21 which must be regarded as an 
exception to this rule should be construed as referring only to 
cases in which want of jurisdiction has to be pleaded and to 
be established by evidence. But where everybody must be pre- 
sumed to be acquainted with a notification like the one now in 
question, there can be no necessity for allegation or proof. 

There is one other maiter which ought to be noticed and 
that is that Section 21 is not applicable to execution ‘proceed- 
ings. Iam not much impressed by the argument. The prin. 
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ciple underlying the section, even though the section may not 
in terms be applicable, should be extended to execution pro- 
ceedings also. Observations to this effect are to be fougd in 


Veerappa Chetti v. Ramasami Chetfi1. However even this — 


question is not altogether free from doubt. 

I think therefore that the following questions should be 
referred for the opinion of the Full Bench. 

4. Whether Section 21 of the Code of Civil Procedure 
governs cases of want of territorial jurisdiction ? ; 

2. Whether Section 21 is applicable to execution proceed- 
ings ? ; and a . 

3. Whether a party who does not raise objection to juris- 
diction when a decree is made absolute is not entitled to plead 
“in execution that the order was passed without jurisdiction ? 

A. Krishnaswami Aiyar and S. Ramasami Aiyar for the 
appellant. 

In terms, S. 21 of the Code does not apply to tbe case. It 
only applies to sults and proceedings in suits and does not apply to 
proceedings in execution. The present case is governed by the 
Transfer of Property Act and itis settled that the proceeding is one 
in execution and not a proceeding in a suit, The case is really 
governed by Ss. 37 and 38 of the Code; and the Madura East Sub-Court 
having ceased to exist, under S. 37 (b), the Court to which an execu- 
tion application has to be made is the Ramnad District Court. The 
question is one of competency to execute the decree in the Court. See 
O. 21 r. 3; it is a special power conferred on the Court in execution. 
See also S. 39. The Court has to attach, sell the property and give 
possession of the property to the purchaser. All this cannot be 


dons by a Court having no jurisdiction over the status of the property . 


dealt within execution. Thakur Prasad Fakir ullah 4 was a decision 
under S. 141 of the Code. Setrucherla Ramabhadra Raju v. Maharaja 
of Jeypare 3, held that S. 21 cannot be extended to cases not coming 
within the terms of the Section. See Veerappa Chetty v. Ramaswami 
Chetty £, also p. 138| Viseanathan Chetty v. Murugappa Chetty 5: 
was nota case of mere cesser of jurisdiction but the Court had in 
that case no jurisdistion at any time over the property. [The Chief 
Justice:—S. 21 of the Code was not considered in that case).] 
Gomatham Alamalu v. Komandur Karishnamachariar 9 is distin- 


1. (1919) M. W. N. 798. 43 M. 185. 2. (1894) I. L, R. 17 All 106. 
3. (1919) I. L R 42 M. 813. 4. (1919) 1. L. R. 48 M. p.185 at p.140. 
5 (1917) 88M. LJ. 750. 6. (1903) LL. R a7 M p. 118. 
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guishable. In Velayutha Moopen v. Subramaniam Chetti 1, the learned 
Judges apply the principle of Gomatham Alamelu v. Komandur 
Kr ishnamachariar® 9 Halsbury p. 13 neatly states the effect of the 
English authorities, 

The next point is what is “ place of suing ” in S. 21. Setrucharla 
Ramabhadra Raju v. Maharaja of Jeypore ® considers what is meant 
by “ place of suing”; Venkatarama Vathiar v. Sambasiva Atyar 4. 

The Section is confined to the cases where under certain 
circumstances the case will come before one Court and under other 
circumstances will go before another Court. It applies to cases of 
jurisdiction, where there is jurisdiction in certain contingencies, for 
instance on the existence of some facts. 

C. V. Ananthakrishna Aiyar for the respondent. 

My point is where n order has been made between parties 
which has not been appealed against and set aside, it cannot be - 
attacked as wrong in subsequent stages. In this case a final 
decree under the new Code has been passed, I shall assume, 
wrongly. I applied for a final decree under O. 34 r. 5 by 
an interlocutory application. The proceeding drawn up is in terms 
a desree and not an order in execution. Notice went. The other side 
did not appear. The decree is passed. There was a review application 
which was dismissed. Then the decree became final becween the 
parties. So the matter was one pending suit and S. 21 applies. 

A. Krishnaswami Atyer in reply. 

This contention is not open to the other side, The Division 
Bench has held the proceeding is only an order in execution and not 
a final decree. The final decree is either a nullity or on a beneficial 
construction an order absolute which is an order in execution. The 
form of the application does not matter Ramaswami Reddy v. Sok- 


_kappa Reddi 5, Amlcok Chand Parmiah v. Sarat Chandur Mookerjee § 


Balaji Rao Sahib v. Harirama Chetty T were also referred too. 

C. V. Ananthakrishna Aiyar recalled referred to. Ashfaq Hussain 
v. Gauri Sahai 8, 

The matter of the latter decree being a final decree is res judicata 
between the parties. The principle of S. 21 applies to execution 
proceedings. The same thing has been held in the case of S. 11 
relating to res judicata, The principle has been applied to execution 
though the section is restricted to suits only, 


1. (1903) I.L R. 27M. p. 118. 2, (1912) 24 M.L J. p. 70, 
$. (1919) I.D. R. 42M. 818 at p. 820. 4. (1919) 87 M. L. J. 849. 
b. (1918) 85 M. L. J. p. 194. 6. (1911) I. L. R.38 Cal. p. 913. 
q (1915) 32 I. C. p, 89. 8. (1911) 33 All. 264 at p. 271. 
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A. Krishnaswami Aiyar. 

Even the final decree should ave been passed by the Court 
which passed the preliminary decree. O. 34,1. 5. Ramnad District 
Court alone could have passsd the final decree. In no event could the 
Ramnad Sub-Court pass the final decree or order. 

S. 41 comes at the end of Ss. 14 to 20 which deal with the insti- 
tution of suit and in S. 21 “ the place of suing,” must mean “place 
where a suit is instituted.” Substance of the order has to be looked to: 
not how it is described, by the party or by the Court. Rama Rao v. 
Raja of Pittapur 1, Though styled an order striking outa party, it was 
‘In substance a decree. 


[The Chief Justice An order striking out a party amounted to a 
decree. ] 


Finding upon an issue but no decree in’ terms of that finding is 
still in substance a decree on which an appeal lay Govind Rama- 
chandra v. Vithal Gopal 2? an order of remand was in substance a 
decree. Ahmed Miraji Saleji v. Hashim Ebrahim Sabji 53. 

C. V. Ananthakrishna diyar. 

The words “place of suing” in S. 21 mean place of instituting and 
continuing the suit. If after institution of suit that court loses. juris- 
diction over the property still the Gan on in .the original Court 
without objection. 

Place of suing is aterm of Art, Ss. 18, 19, 20 ad 22 speak of 
institution of suit while S. 21 simply says “place of suing”. S. 21 is 
purposely wide. 

The Scheme of the Code seems to be that if at the time of insti- 
tution no objection is taken to the place of suing, the Code does not 
contemplate such objection later on. A transfer could set right 
everything. Venkatarama Vathiar v. Sambasiva Aiyar4 S. 11 
“Competent jurisdiction”, (Competent means only pecuniarily compe- 
tent. of, S. 24. Principle of S. 21 will apply even though S. 21 does 
not apply. Seent Nadan v. V. Muthuswami Pillai 5. Execution appli- 
cation could be made direct tothe Court which has now got juris- 
diction, A court executing a decree cannot question the competency 
of the Court which passed the decree. O.21 R.7. Old S. 225 
gave power tothe Court to which decree was transferred for execution 
to question the jurisdiction of the Court which passed the decree Now 
O, 21 r. 7 expressly omits these words: H ari Gobind v. Narsingh Rao 
Konherirao 6. 


e e, 
1. (1918) 1. D. R. 49 Mad. 219. 2. (1912) I. L. R. 36 Bom. 536, 588. 


1. Re L. R. 42 Cal. 926. 4. (1919) I L. R. 42 M. 821, 882. 
5. (1919) I. L. R. 42 Mad. 821, 6. (1918) 88 Bom. 194 at p. 198, 


F. B. 


_ Zemirdar of 


Ettyapuram 


y. 

Chidam- 
baram 
Chetty. 


F. B. 





Zemindar of 
Ettyapuram 
v. 
Chidam- 
baram 
Chetty. 


Wallis, C. J., 
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Granting that it is all execution, the previous order passing the 
final decree after notice is res judicata, irrespective of territorial com- 
petency. The only competency is pecuniary competency. 

It is not a case of inherent want of jurisdiction. The Sub Judge 
of Ramnad would have jurisdiction to execute if the District Court 
had transferred the decree to it. 

A. Krishnaswami Aiyar in reply. 

S. 21 does not apply to the case of transfer provided for in S. 150 
On the question of waiver of local Jurisdiction See. Mayor of London 
v. Core, 1! 

“Local jurisdiction is as important as pecuniary Jurisdiction and 
both are covered by competency. But for S, 21 decrees passed by 
Courts without local jurisdiction would be absolute niullities. In 
Rangaswami Naicken v. Thirupathi Naisken® it was held that a decree 
passed by a Court without jurisdiction can be impeached in execution 
as a nullity even without an appeal or otherwise by even a party to the 
proceeding. In Raja of Vizianagaram v. Dantivada Chettiar 3, the 
objection in execution that decree was a nullity was upheld. Subra- 
mania Aiyar v. Vaithinatha Aiyar *. Decree against a dead man. 
Legal representative s objection to the validity of a decree was allowed. 
Lakshmanaswami Naidu v. Rangammal® was a case of objection 
taken to a decree in execution. Ledgard v. Bull ê consent cannot 
give jursidiction, Minakshi Bai v. Subramania Sastri T no amount of 
consent could confer jurisdiction where none exists. 

S. 225 Old C. P. C. refers only to a case where a decree has been 
transferred for execution to some Court. Here the Ramnad Sub-Court 
has not sent decree for execution to Ramnad District Court which is 
deemed to be the Court which passed the decree by virtue of S. 37 
clause (b). In Veeraraghava diyar v. Murga Saib 8, this question 
is dealt with by Seshagiri Aiyar J. Sundara Aiyar J. is also of the 
same opinion. Rajalakshmi Dasse v. Katyayam Debi 9 was a case of 
wilful under-valuation and it has been held tnat consent cannot cure 
the incompetency. Harbans Rai v. Srinivasa 10 a separate suit will 
lie to set aside a decree passed without jurisdiction. 

The Full Bench expressed the following. 


OPINION :—Wallis, C. J. :—In May 1900 the plaintiff 
duly instituted the present suit in the Subordinate Court of 


1, (1919) L L. R. 2 H. L. 259, 259, 282, 283. 2 (1904) L. R. 28 Mad. 26, 

3. (1904) L L. R. 28 Mad. 84. 4. (1913) I. L. R. 38 Mad. 682. 

b. (1902) I. L. R. 26 Mad. 81. 6. (1886) I, L. R. 9 All. 191 P.C, 
q. (1887) 1. L. 1, 11 M. 26 P. ©, 8. (1914) IL, R. 89 M. 24.49. 

9, (1910) J. L. R. 38 Cal. p. 639 at p, 668. 10. (1918) 20 I. ©. p. 896. 
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« Madura West where the mortgaged property was situated and F. B. 


obtained a decree under Section 88 of the Transfer of Property Zem ndar di 


Act. In May 1910, this Court was abolished, and by virtug of Ettyapmam 


Section 37 of the Code of Civil Procedure this suit was trans- Ohiden- 
ferred by operation of law to the newly constituted District Okete 


Court of Ramnad, as the place where the mortgaged property 

“was situated was within the jurisdiction of that Court and was 
not wi¢hin the jurisdiction of the newly constituted Subordi- 
nate Court of Ramnad. In 1916 the plaintif applied to the 
Subordinate Court of Ramnad, which as, we have seen, had 
no jurisdiction over the suit, for a decree for sale under Order 
34, Rule .5 of the Code of Civil Procedure and obtained 
the decree in 1917. The mistake appears to have been occa- 
sioned by the fact that the new Subordinate Court of 
Ramnad was described in the notification constituting it as 
created instead of the Subordinate Court of Madura West 
whereas its territorial jurisdiction was more limited. The 
16th defendant,' who did not appear, applied for a review 
of the decree but not for want of jurisdiction, and his 
petition was dismissed as out of time. He did not appeal 
against the decree, ashe might have done onthe ground 
that it was made without jurisdiction or was erroneous 
or time-barred. The plaintiff then filed Execution Petition 
No. 24 of 1914 in the District Court of Ramnad, which 
apparently returned it for presentation, or sent it directly, to 
the Subordinate Court of Ramnad which had passed the final 
decree. It was filed in that ‘Court as E. P. No. 203 of 1917, 
and that Court thereupon transferred the decree for execution 
to the District Court of Ramnad within whose jurisdiction the 
mortgaged property is'‘situated. These are the facts which 
have given rise to the reference. 


Wallis, 0. J, 


As regards the first question, I am clearly of opinion that 
the provisions of Section 21 of the Code of Civil Procedure 
apply to all objections based on the alleged infringement of the 
provisions of Sections 16 to 18 of the Code of Civil Procedure 
as regards the institution of suits relating to ees 
property. The words “ objection as to the place of suing ” 
their ordinary meaning include objections to the institutions 


F. B. 


aan 


Zemindar of 
Ettyapuram 
v. 
Chidam- 
baram 
Chetty. 
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of the suit on the ground that the Court in which it was in- 
stituted had no jurisdiction over the immoveable property 
whigh was the subject of the suit ; and the words “ place of 
suing ” are used in the heading prefixed to Section 19, as de- 
scriptive of the subject matter of the provisions in Sections 15 
to 20 as to the Courts in which suits, including suits as to im- 


moveable property, are to be insțituted. 


I do not think the recent decision of the Privy Couficil in 
Setrucherla -Ramabhadraraju v. Maharaja of Jeypore,+ is 
opposed to this view of the scope of Section 21. In that case 
a suit had been instituted in the Subordinate Court of Vizaga- 
patam on a mortgage of property which was partly situated in 
a Scheduled District over which the Subordinate Court had 
no jurisdiction and to which the Civil Procedure Code had 
not been applied. The contention for the appellant was 
that Section 21 only applied where the right place of 
suing was one subject to the Code. “On this ground 
their Lordships held that the objection was not an objec- 
tion to the place of suing which could be cured by 
Section 21 of the Code of Civil Procedure. They went 
turther and held that the order for sale was bad as made under 
sections of the Code which did not apply to a Scheduled 
District. They had not to consider the application of Section 
91 where all the mortgaged property was within the jurisdic- 
tion of Courts governed by the Code of Civil Procedure. 


As regards the second question, section 21 forbids any 
appellate or revisional Court to allow any objection as to the 
place of suing unless it was taken in the original Court and 
even then unless there was a consequent failure of justice. 
The effect of the section in my opinion is that objections 
which the appellate or revisional Court is thereby precluded 
from allowing must be considered cured for all purposes unless 
taken tefore the passing of the decree in the original Court. 
The ordinary way of questioning a decree passed without 
jurisdiction is on appeal or in revision, and if this is forbidden 
a Court of first instance cannot in execution do that which the 
appellate or revisional Court is precluded from doing. 


1. (1919) L. R. 46 I. A. 161. 
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In view of the above answers to questions one and two, 
question three would notarise but for a further question 
raised by Mr. A. Krishnaswami Aiyar ata late stage of the 
argument. He contended that, admitting that section 21 
applied to suits about immoveable property, it dealt only with 
the original institution of a suit and not with the prosecu- 
tion of the suit.in a wrong Court after the abolition of the 
Court’ in which it had been properly instituted. In support of 
this contention he relied on the fact that Section 21 requires 
the objection to be taken “‘in all cases in which issues are settled 
at or before such settlement ” as showing that the section was 
not intended to apply to an objection, such as the present, 
which only arose after the settlement of issues on the 
abolition of the Madura Subordinate Court and could not have 
been taken at or before such settlement. It is unnecessary to 
consider whether those particular words may not be read as 


applying-only to cases where it is possible to take the objection. 


at or before the settlement of issues, and whether the words 
“ place of suing” are not wide enough to include objections 
to the place of prosecuting as well as of instituting suits. 
Assuming, however, that Section 21 does not apply, I am still 
of opinion that the present decree cannot be questioned in exe- 
cution. An objection to the jurisidiction is a ground for setting 
“aside the decree and is‘not one of those questions relating to 
the “ execution, discharge or satisfaction of the decree” which 
are required by Section 47 to be dealt with in execution. The 
provision in Section 225 of the old Code that a Court might 
proceed to execute decrees transferred to it without 
requiring further proof, among other things, of the jurisdiction 
of the Court which passed the decree lent some colour to the 
view that it was open to a Court to which a decree had been 
sent for execution to go into the question whether the Court 
which passed the decree had jurisdiction to do so, and 
influenced the decisions which are referred to in the order of 
reference. These words, however, have been omitted advised- 
ly in the corresponding Order 21, Rule 7 of the new Code. 


Without referring io the statement of objects and reasons, 
which is not permissible, Krishna Ayyangar v, Nellaperumal 
28 


F. B, 


Zemindar of 
Ettyapuram - 
v. 
Chidam- 

baram 
Chetty. 





Wallis, C. J. 


F. B. 





Zemindar of 
Ettyapuram. 


v, 
Chidam- — 
baram 
Chetty. 


Wallis, C. J. 


Ayling, J. 


Coutts 
Trotter, J. 
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Velan 
v. 
Veerayea 
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Pillai 1, we may I think infer that these words were omitted in 
the new Code because it was felt that it was not for the execut- 
ing Court to go into questions of thé jurisdiction of the Court 
which passed the decree, at any tate when, as in the present 
case, that Court was an ordinary Courtin British India governed 
by the Code. This is the view-taken in Hari Govind v. Narsin- 
garo Konherrao, 2 and Kalipada Sarkar v. Hari Mohan Dalal 3 
is algo a recent authority for the proposition that the Court 
executing the decree cannot go behind it. I would theréfore 
answer the third question in the negative. 

Ayling, |. :—I agree. 

Coutts Trotter, |. :—-] agree. 

C. A. S. 

A. S. Ve 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE, 

SESHAGIRI AIYAR. 
Ayya Mudali Velan ... Appellant* in.A, A. A. O: 
No. 20 of 1919 and Petitioner 

in C. R. P. No. 145 of 
1919. (2nd Defendant.) 
v. - 
Veerayee ... Respondent in—do—da 
(1st Defendant.) 

Appeal—Plaintiff’ s death pending suit--Applicatioit by legal representative 


to be brought on record and to continue suit—Order rejecting--Nature and Effect— 
Appeal against. 

An order refusing fo implead a person ag the legal representative of the 
deceased plaintiff in a suit and to allow him to continue the suit on the ground 
that the causé of action'did not survive to him ig a deerée and is dppealable a8 such 
Such an order finally deprives him of all his rights in the suit and has the affect 
o£ putbing an end to the litigation altogether. 

Rama Rao v. The Raja of Pittapur 4 followed, 

Lakshmi Achi v. Subbarame Ayyar 5 dist. 


Appeal against and petition under section 115 of Act V of 


1908, praying the High Court to rėviśe the order of the 





* A. A. A. O. No, 20 of 1919 and C. R. P. No. 145 of 1919. 
Dated 17th Mat. 1990. 
1. (1919) L. R. 47 I. A. 38. 9. I. L. R. 38. Bom, 194, 
3, (1919) I. L. R. 44. Cal. 627. 
4, (1918) I. L. R, 42 M. 219=36 M. L. J. 161. 
5. (1916) I. L. R. 89 M- 488=26 M, L. J. 491, 
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District Court of Tanjore dated 23—9—1918 in Appeal No. 
947 of 1917 preferred against the order of the Court of the 
District Munsif of Patukota dated 20th August 1917 in I. A. 
No. 1120 of 1917 in O. S. No. 683 of 1916. 

K. Raja Aiyar for Appellant. 

S. Muthiah Mudaliar for Respondent. 

The Court delivered the following :— 

Judgments :—Oldfield, J.:—This appeal is against the 
decision of the Lower Appellate Court that no appeal lay to it 
against the District Munsif’s order refusing to implead the 
appellant as legal representative of the deceased plaintiff. 

The Lower Appellate Court’s main ground of decision is 
that the appeal should be against the order of abatement or 
dismissal of the suit. Itis not possible to understand how 
appellant could appeal against an order, to which he would 
not be a party and on this ground, without deciding whether 
under the present Code an order of abatement is in any respect 
equivalent to or appealable as a decree dismissing the suit and 
without expressing any opinion as to the propriety of some 
portions of the language used in the Judgments 1 in Suppu Naya- 
kan v. Perumal Chetty 1, I must reject this ground of decision. 

The correct view of the law isin my opinion that indi- 
cated in Rama Rao v Rajah of Pittapur 2. The Order appealed 
against in the Lower Appellate Court was a decree because it 
negatived the appellant’s right to the relief, which the 
original plaintiff had sought in the suit, and was an ad- 
judication on appellant's claim within the definition, in 
Sec. 2 (2) of the Civil Procedure Code; and as a de- 
cree such an order is appealable. Some argument to the 
contrary was founded on Lakshmi Ach? v. Subramania Iyer 3, 
and the dictum on page 493 that the legislature has given no 
right of appeal against orders under ©. XXII, R. 3, I am 
content to read this as referring only to the fact that no appeal 
has been given against those orders as such or except in cases 
in which they also have the character ‘of’ decrees. That was 
sufficient for the decision of the case before the learned Judges, 
one in which no abatement was in question, the appeal being 


Sa nee, 


Pe eae r yee a (TERAS maT 
1. (1916) 80 M. D. J. 486. (1919) I. L. R, 42 Mad, 219, 
8. (1915) I. is BR. 39 Mad. 488. 
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Oldfield, J. 
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Velan 


v. 
Veerayea, 


Oldfield, J. 


Seshagiri 
Alyar, J. 
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against a refusal to make the appellant a plaintiff, when one 
representative of the deceased plaintiff, who could prosecute 
the litigation in succession to him, was already on the record 
and the refusal involved only an adjudication between that 
representative and appellant not between the appellant and the 
defendants ın the suit. 

The order of the Lower Appellate Court must be set aside 
and the appeal remanded for disposal on its merits, Costs to 
date in the Lower Appellate Court and here will be costs in 


the case and be provided for in the order to be passed. 


The civil revision petition is dismissed. No order as to 
costs. 

Seshagiri Aiyar, J :—I agree. Plaintiff sued for a declara- 
tion that the decree obtained in respect of the property in suit 
by the 2nd defendant is not binding on him. Defendants 
land 2 are his illegitimate daughter and son respectively. 
The plaintiff died pending the suit. The 2nd defendant 
applied to be brought on the record as the legal representative 
of the deceased plaintiff. The District Munsif held that the 
cause of action did not survive to him, his ground being that 
there was an attack against the 2nd defendant also by the 
plaintiff. An appeal was taken to the District Court. The 
learned Judge rejected it on the ground that no appeal lay. _ 


It seems to me that he is wrong. The order refusing to 
allow the 2nd defendant to continue the suit on the ground 
that the cause of action does not survive to him finally 
deprives him of all his rights in the suit and has the effect of 
putting an end to the litigation altogether. It was suggested 
that notwithstanding the refusal to permit him to prosecute 
the suit, the 2nd defendant if he waited till the expiry of 6 
months, might, on the abatement of the suit, prefer an appeal, 
making the refusal a ground of complaint. As at present 
advised, I am unable to agree with this contention. If the 
Court was right, at this stage of the suit, in holding 
that the appellant was not the legal representative and 
that no cause of action survived to him, it would be 
anomalous to permit him to file an appeal which can only 
be done by him in the capacity of legal representative 
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of the deceased plaintiff: In -Suppu Nayakan v. Perumal 
Chetti't and'in Subramania Atyar v. Venkatarama Aiyar. 2 this 
question did ‘not come up directly for decision. ‘e The 
difference between the old and the new Code of Civil 
Procedure on the question of abatement makes it doubtful 
whether some of the observations of the learned Judges in that 
case are not too broadly expressed. However that may be, both 
the above decisions recognise that an order refusing to allow 
an applicant to continue the suit finally determines his 
right in the suit and as such comes within the defini- 
tion of decree in 8. 2. Rama Rao v. Raja of Pitlapur 8, 
although it related to the striking off, of the name of a 
defendant. from the arrary of parties, is an authority for the 
proposition that the addition or. deletion of a person as a 
party to a suit is a final adjudication of the applicant's rights 
on the cause of action put forward. 


I think the principle of that-decision governs the present 
case. Mr. Muthiah Mudaliar relied on Lakshmi Achi v. 
Subbarama Aiyar £. In that case, there was no question of the 
suit abating. One of the two rival claimants was allowed to 
continue the suit and to obtain the preliminary decree. At 
this stage, the other claimant applied to be brought on the 
record in the place of the deceased person, and for an order 


that the name of the party, who was brought in, should be’ 


deleted. It was held that an order dealing with such a claim 
was not appealable. In the present case there is no question 
of any other person being: permitted to prosecute the suit. 
The rejection of the applicant’s petition entails the refusal of 
any relief to any party on the cause of action alleged in the 
suit. I am therefore of opinion that an appeal lay to the 
District Court. I agree in the order proposed by my learned 
brother. 


A. S. V. 





1- (1916) 30 M. L. J. 486. = 2, (1915) 81 1.0. 4. 
$. (1919) I.L R, 42 Mad. 219. 4: (1915) I. L. R, 39 M. 48s. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. JUSTICE OLDFIELD AND MR. JUSTICE 
SESBAGIRI AIYAR. 


Arumugam Pillai ... Appellant™(Petitioner.) 
Ue 

Krishnaswami Naidu and others ... Respandents. 

_ Civil Procedure Code 8. 47 and O. 21, R. 2—Arrangement priar to decree to treat 

4 as inerecutable in part—Not a bar to execution. 5 


Where the parbies to a suit enter into an agreement to treat the decree that 
might be passed In the suit a8 partly inexeoutable, the agreement cannot be 
recognised by the exouting court as a bar to the execution of the decree. 

Chidambaram Chettiar v. Krishna Vathiar 1 distinguished. 

Appeal against the decree of the District Court of 
Madura in Appeal Suit No. 106 of 1917 preferred against the 
order dated 13th February, 1917 of the Court of District 
Munsif of Dindigal in E. A. No. 801 of 1916 in E. A. 860 of 
1915 in O. S. No. 255 of 1912. | 


Petition under Section 115 of Act V of 1908 praying the 
High Court to revise the decree of District Court of Madura 
in Appeal Suit No. 106 of 17 preferred against the order of 
the Court of the District Munsif of Dindigal in E. A. No. 801 
of 1916 in E. A. No. 860 of 1915 in O. S. No. 255 of 1912. 


In an application to set aside a sale of property in execu: 
tion of a mortgage decree under S. 47 and O. 21; R, 90 C., P. C.: the 
applicant alleged that prior to the decree in the suit there was an 
agreement between the parties that the decree was not to be executed 
by the sale of the property in question, but was merely to be held out 
as threat against the other defendants with a view to collect 
whatever money could be got out of them. It was also alleged that 
the decree had been executed contrary tothe terms of the ‘aforesaid 
arrangement owing to the fraud of the agent of the decree-holder. 
The Courts below rejected the application on the ground that the 
executing court could not recognise the agreement whose effect was 
to nullify the decree and refused to take evidence as regards the 
truth of the arrangement. Hence the appeal to the High Court. 


K. S. Jayarama Iyer and S. Panchapagesa Sastri for Ap- 


pellants. 
K. S. Ganapathy Iyer for Respondents. 


* 0. M.S, A. 81 of 1918 and O. R. P. 629 of 1918. — Dated 16th Mar. 1920. 
1. (1916) I.L. R.40 M. 2383=32 M. L. J. 18 (FP. RA 


=“ 
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The Court delivered the following 


Judgments.— Oldfield, J:—On the question whether éffect 
has been wrongly refused to the arrangement made before de- 
cree, I observe that Chidambaram Chettiar v. Krishna Vathiar 1 
dealt with an arrangement to postpone execution not with one, 
such as is pleaded here, for the décree being treated as in part 
inexetutable. An arrangement of the latter description has 
received effect in this Court so far as appears from its authoris- 
ed reports, only in one case, Rama Aiyar v. Srinivasa Paitar 2 
the decision of a single Judge; and I do not think 
that the decision in Chidambaram Chettiar v. Krishna Vathiar 1. 
obliges us to extend the principle to the extent required by 
appellant’s contention. 


The other objection to the sale is that it was obtained 
and carried through by a person having no authority from the 
decrée-holdet in the matter. This objection is pressed here in 
the shape of a contention that the whole proceedings from and 
including the final decree were taken without notice going to 
appellant or the judgment-debtor and that they therefore were 
vitiated by fraud and cannot be sustained. Buton the assump- 
tion which at present rests on mere assertion, that the purchaser 
was a party to that fraud, there is still the fact that the 
absence of notice to appellant or the debtor was never distinct- 
ly alleged or, so far as appears, relied on in the Lower Courts 


or in the grounds of appeal here. In fact so far as we have. 


been able to test this case by reference to the final decree we 
observe that the mention in it of the judgment-debtor as 
absent is ground for a presumption that he had had notice and 
disregarded it ; and then his remedy was by proceedings to 
have that decree set aside. This objection also to the Lower 
Appellate Court s decision is therefore unsustainable. 


The appeal against Appellate order is dismissed with 
costs. The Civil Revision Petition is dismissed: no order as 
to costs. 


1. (1916) I. L, R. 40 Mad, 283, 2, (1896) I. L. R, 19 Mad. 280, 
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Seshagiri Aiyar, J.:—l.agree in the main with the obser- 
vations of my learned brother in the judgment just now 
delivered. In Chidambaram Chettiar v. Krishna Vathiar }, I 
rested my conclusion on the theory of stare decisis. It is rued 
before us by Mr. Jayarama Aiyar that it follows from my judg- 
ment in that case that all the cases referred to therein as sup- 
porting the tueory of stare decisis must be taken to- have been 
accepted by me as correct. I do not think this contention is 
well founded. The course of decisions was referred to for the 
general proposition that pre-decree arrangements are within 
the language of Section 47 C. P. C.. I did not'intend . to 
accept as correct every one of the -decisions I quoted for that 
purpose. On the other hand I want to make it clear that the 
decision in Chidambaram Chettiar v. Krishna Vathiarl .should 
not, in my opinion, be applied to what are termed cognate 
cases. Further I am clear that an attack. against the decree as 
having been obtained, by fraud by. one of the parties. thereto is 
not within the principle . of Chidambaram Cheltiar v. Krishna 
Vathiar 1, 

I agree therefore, with my ieaened brother.that the appeal 
should.be dismissed with costs. we 

TA. V. V. 


1. (1916) I. Ti. R. 40 Mad. 238. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
“ {FULL BENCH. | 


PRESENT:—SIR JOHN Watuls, CHIEF JUSTICE, MR. JUSTICE 
AYLING, MR. JUSTICE OLDFIELD, MR. JUSTICE COUTTS 
TROTTER, AND MR. JUSTICE SESHAGIRI AIYAR. 


Marina Veeraswamy -... Appellant.” (Defendant). 
v. 
Boyiħapalli Venkatrayudu - see Respondent. (Plaintiff). 


Madras Estates Land Act (I of 1908)-—8.8 (5), (15), (16)—Land-holder—Ryot— 
Ryoti land-Karnam service Inam lands in Estate—Grant to persons having occupancy 
rights in—Subsequent agreement between Zemindar and grantee disannexing service 
and granting land her arin to grantee on Palmer of favourable quit-rent— Ef fect— 
Status of grantee. 

In a suit for eviction of a tenant cultivating lands in a village situated in the 
Zemindari estate of Pitta pur, ib appeared that the suit lands were originally Kar- 
nam service inam lands, that plaintiff s ancestors had the occupancy right in the 
lands.before they were granted to them, that under an arrangement between the 
Raja and plaintiff, plaintiff obtained a right to enjoy the lands hereditarily with 
powers of alienation, but without the condition of rendering service, on payment of 
annual rent, that defendant entered upon the lands us plaintiff's tenant in 1906, 
and that his panned had been renewed yearly at an annual rent. Held, that plain tiff 
was not a person “ owning an estate or a part thereof’’ within the meaning of S. 3 
(5) of the Madras Estates Land Act ; that he was not “a persou entitled to collect 
the rents of the whole or any portion of the estate by virtue of any transfer from 
the owner or his predecasgor-in-title” within the meaning of the reat of the seotion ; 
and that plaintiff did not at any time bafora the institution «of the suit acquire the 
status of a lJand-holder in consequence of the grant of, the suit lands by the 
Zemindar to him on a favourable quit-rent. 


Second Appeal against the Decree of the Court of the 
Additional Temporary Subordinate Judge of Rajahmundry in 
Appeal Suit No. 3 of 1918, preferred against the decree of the 
Court of the Second Additional District Munsif of Rajah- 
mundry in Original Suit No. 269 of 1916. 

_ The Court (Spencer and Bakewell, JJ.) made the follow- 
ing 
ORDER OF REFERENCE TO A FULL BENCH :— 

Spencer, J:—This is a suit for eviction of a tenant cultivat- 
ing lands in “a village situated in. the Zemindari estate of 
Pittapur, and for rent for Fasli 1324 and subsequent 
profits. The plaintiff failed in the first Court but 
succeeded on appeal to the Subordinate Court. I accept 


* 8. A. No. 65 of 1919, 8ist Margh, 1920, 
29 ; : 
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the Lower Appellate Court’s findings on the 1st issue that the 
suit lands originally were karnam service inam lands, and that 
the plaintiff’s ancestors had the occupancy right in these lands 
before the grant was made in their favour. Under the 
arrangement between the Rajah and the plaintiff (respond- 
ent) of 26th January, 1913 through Exhibit IVb, the re- 
spondent obtained a right to enjoy the suit lands hereditarily 
with powers of alienation, but without the condition of ,ren- 
dering service, ona payment of an annual rent of Rs. 7-11-0. 

It is conceded by appellant's vakil that so long as the 
service tenure subsisted, the definition of “ Ryoti land” in 
Section 3, Clause 16 of the Madras Estates Land Act (1 of 
1908) prevented the defendant from becoming aryot and 
acquiring any occupancy rights under Section.6 of the Act. 

But it is argued that the effect of Exhibit IV (b) was to 
create a merger of the entire interests of the landholder and 
the occupancy ryot and to convert the plaintiff into a 
landholder under Section 8 (1) and consequently to convert 
the defendant from a sub-tenant intoa ryot admitted bya 
landholder to possession of ryoti land within the meaning of 
Section 6(1). It is obvious that the defendant cannot acquire 
the status of an occupancy tenant by this process if the occu- 
pancy right still remained vested in the plaintiff. 

The explanation to Section 6 declares that a person having 
a right of occupancy does not lose it by subsequently be- 
coming interested in the land as landholder. This has been 
treated in Muthu Reddi v. Muthu Venkatapathi Reddi 1 as provid- 
ing an exception to the general rule of merger contained in 
Section 8 and in Zemindar of Sanivarapet v. Zemindar of South 
Vallur 2, it has been treated as not overruled by the latter 
section on the principle generalia specialibus non derogant. 

I think that we should follow the above decisions and 
decide the point against the appellant. The only question then 
will be whether the respondent already possessed the occupancy 
right on January 26th when he gave the muchilika (Exhibit 
IV(b) and received the patta (Exhibit) from the Rajah of Pitta- 
pur. As stated already, the Subordinate Judge has found as a 
fact that he did possess it. The finding has been attacked as be- 


i nt 
1. (1916) 81M. L. J. 964. 2. (1916) I. L. R, 39 Mad. 944 
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ing based on pure conjecture without an exact identification of 
the plaintiff's old jeroyati land with his subsequent inam land. 
It was not to be expected that any better evidence than .the 
‘ancient bhuband accounts (G. series) should be forthcoming 
-at the present day for comparing the state of things in 1795 
and 1797 with those in 1851 and 1853. But the Subordinate 
Judge says that taking the evidence as a whole it appears that 
‘the kudivaram right in the lands all along vested’ in the 
plaintiff’s family. When as he observes, there isno document 
‘to show that the right ever belonged to any one else, I can 
find no reason to treat his finding as erroneous. The respond- 
ent seeks to support the Lower Court’s decree upon other 
grounds. He says (1) that he is not a landholder but a 
ryot (2) that he has not admitted the. appellant to possession, 
seeing that in his written statement the appellant denied -the 
averment in the plaint as to an oral lease. 

If the suggestion thrown out in Zemindar of Sanivarapet 
v. Zemindar of South Vallur 1 that Section 8 (1) relates only 
to the acquisition of the kudivaram interest by landholders 
and not to the acquisition of landholder’s interest by ryots be 
adopted, there is no occasion for regarding the respondent’s 
status as having been altered in the least degree by the circum- 
stance of his having executed Exhibit IV (b). But in other 
decisions of this Court it has been held that grantees of 
mokhasas or inams over portions of permanently settled 
estates are ‘landholders’ within the meaning of Section 3, 
Clause 5 of the Madras Estates Land Act, notwithstanding 
that they pay kattubadi or quit-rent to the Zamindar (See 
Brundavana Horischandra Raja v. Ramayya 2, Venkanna 
v. Sri Raja Rama Rao 3, and Venkatrayudu v. Subbara- 
yudu 4, In the last mentioned Case, Abdur Rahim and 
Napier, JJ. held that the interest of such persons as land- 
holders was not diminished by the payment of quit-rent, and 
the words “entire interests” in Section 8 were only intended 
to exclude such interests as a mortgagee’s. 

‘Under Exhibit IV (6) and (c), the respondent obtained 
complete disposing power over the suit lands which necessarily 
ESE A aa a NG Na 


l. (1915) I.L. R. 39 Mad. 944, 2. (1914) 26 M. L. J. 600. 
$. (1914) I. L. R. 88 Mad. 1155. 4. (1918) 8 L. W. 599. 
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included the right to lease them and collect the rents and 
thus under the definition in Section 3 (5), he became a land- 
holder by virtue of transfer from the owner of the melvaram 
over this portion of the Zemindar’s estate. At the same time 
he did not cease to be a ryot,for according tothe Lower Court's 
finding he already possessed the occupancy rights over ryoti 
land which he had for the purpose of agriculture. Exhibit 1V 
(b) mentions the agreement of the Rajah that the plaintiff 
should enjoy these lands “ hereditarily from son to grandson 
with powers of alienation by way of gift and sale” which is 
quite consistent with his being an occupancy ryot, (see 
S. 10 (1), Madras Estates Land Act) but inconsistent with the 
position of a mere lessee. 

The respondent is therefore right in contending that he tis 
still a ryot, but wrong in contending that heisnot also a 
landholder. 

- His second contention that he has not admitted the 
appellant to possession is untenable in the face of his admission 
as plaintiff’s second witness that all rents upto the end of 
1913 have been paid; but as his own right of occupancy was 
not surrendered, such admission did not have the effect of 
creating a permanent right of occupancy in favour of his 
tenant, - 

I think that the decree of the Lower Appellate Court is 
right and that the second appeal should be dismissed with 
costs. 

Since writing the above I have had the advantage of per- 
suing the judgments of the learned Chief Justice and Sadasiva 
Aiyar,]. in Sri Gadadhardoss Bavaji v.Suryanarayana Patnaik 1. 
The learned Judges delivered dissenting judgments on points 
of law, the same or similar to those upon which my learned 
brother and I have disagreed. The learned Chief Justice has 
given strong reasons for holding that holders of post settle- 
ment minor inams in a permanently settled estate are not 
‘Jand-holders’ within the definition in S. 3 (5) Madras 
Estates Land Act and with this view I respectfully agree; but if 
this is so, the decisions in Appalanarasimhulu v. Sanyasi 2 and 
Venkanna v. Sri Raja Rama Rao ? and Venkatrayudu v. Subba- 


1. (1919) 38 M. L. J. 342. a (1912) I. L. R. 38 Mad. 38. 
8, (1914) I. L. R. 38 Mad. 1166. 
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e rayudul require reconsideration, and only those persons who F. R. 
obtain a grant or transfer of a portion of permanenently settled E 
estate with full rights of ownership, like the plaintiffs ın Veeraswamy 
Brundavana Horischandra Raja v. Ramayya? should be regard- Boyinapalli 
ed as landholders. b 

My leaned brother and I do not agree on the question 
whether the respondent or the appellant occupied the position 
of occupancy ryot after the introduction of the Act in July 
1908 and after the permanent patta and muchilika in January, 
1913. 

As the solution of this question depends first on the legal 
construction to be put on the definition of ‘landholder’ in 
S. 3 (5), secondly on the class of cases to which the 
merger of occupancy.rights in S. 8 (1) applies, and thirdly 
as to the effect to be given to the explanation to S. 6 of 
the Madras Estates Land Act, andas divergent views have 
been expressed by different Benches of this High Court on the 
first two points and as the meaning of the expression “sub- 
sequently becoming interested in the land as landholder ” in 
the explanation to S. 6 is somewhat obscure, werefer to 
a Full Bench the following questions :— 

1. “ Whether at any time before the institution of this 
suit the respondent acquired the status of a landholder in 
consequence of the grant of the suit lands by the Zemindar 





Spencer, J. 


to him on a favourable quit-rent?”’ 

2. “ Whether the appellant gained and the respondent 
lost the occupancy right in consequence of the execution by 
the respondent of the permanent muchilika in 1913 and of 
fhe taking of rent from the appellant, under the operation of 
S! 6 of the Madras Estates Land Act ?” 

Bakewell, J.—The finding of the Lower Appellate Court is Bakewell, J. 
that prior to the enactment of the Madras Estates Land Act 
in 1908 the respondent held the landin question as karnam 
service darimila inam ; that is, the land formed part of the 
Zemindari at the time of the permanent settlement in 1802 
and was subsequently granted subject to the condition of 
rendering karnam service, and thereafter the grantee held 
both the melvaram and the kudivaram rights. 


1. (1918) 8 Law Weekly 599. 2. (1914) 36 M. L. J. 600 
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When the Act came into force the land was therefore not 


‘ryoti land, S. 3 (16), (c) but since it is part of the . 


Zeraindari and has not been shown to be otherwise excluded 
from the definition of “ ryoti land”, when the service tenure 
ceased to exist the land became part of the ryoti land of the 
estate and subject to the provisions of the Act. 


It appears to me to be immaterial whether the respondent 
or his predecessors-in-title had occupancy rights in the land 
prior to the grant of the service inam, because it effected a 
merger. 

Section 8 (1) of the Act applies to transactions before ur 
after the commencement of the Act, and enacts that when- 
ever “the entire interests of the landholder and the occupancy 
ryot in any land in the holding have become united by transfer, 
succession or otherwise in the same person, such person shall 
have no right to hold the land as a ryot but shall hold it asa 
landholder.” 


The interest of the landholder is the right to collect rent 
(Section 3 (5) and (11)), the melvaram, and the interest of the 
ryot is to use and occupy the land for the purpose of 
agriculture, the kudivaram; and the section enacts that when- 
ever the whole of these two interests become vested in the 
same person he shail be regarded as a landholder. 


Section 6 (6), and the explanation thereto do not apply to 
transactions prior to the Act; and in my opinion the expres- 
sion “ becoming interested in the land as “landholder ” 
in the explanation, when read with the words “ entire inte- 
rests” in S. 8 (1) and the definition of land-holder in 
S. 3 (5), must be taken to refer to an interest which does 
not amount to a right to collect the whole of the rent of the 
land as the owner.” 

In Zemindar of Sanivarapet v. Zemindar of South 
Vallur 1 the facts assumed by the Court were that a person 
having a right of occupancy obtained a grant of the melvaram 
of the holding which then became part of the Zemin- 
dari of which the grantee was a half sharer. The granting 


therefore did not obtain the entire interest of the landholder 





1. (1915) I.I, R. 89 Mad, 944.’ 
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within S. 8 (1), nor a transfer of the occupancy right within .S. 
8 (2), and explanation to Section 6 (6) was held to apply. 

I think, therefore, that it is sufficient to consider the posi- 
tion of the parties on the 26th January, 1913 when the respond- 
ent and the Zemindar executed the documents described as 
permanent muchilika and patta.. . These documents recite dis- 
putes between the parties as to the condition of rendering 
service for the land and in effect. constitute a grant of an 
absolute interest in the land to the respondent subject only to 
the payment of a yearly sum of Rs. 7-11-0. 

The plaint alleges that the defendant entered upon the 
land as the plaintiff s tenant in 1906, and that his tenancy had 
been renewed yearly at an annual rent of Rs. 130 ; and the 
defendant’s written statement avers that the rent was Rs. 90. 
The sum reserved by the grant of 1913 was in either case 
much less than rack rent of the land, and the grant . therefore 
conveyed the melvaram and kudivaram subject only to the 
payment ‘of a small quit-rent. 


Quit-rent is only included within the definition of rent in 
S. 3 (11) of the Act for certain purposes, (Section 3 (11) 
(c),) and is clearly not payable “for the use or occupation of 
land for the purpose of agriculture ” within the meaning of 
that sub-section; and accordingly the plaintiff did not become 
a ryot under the grant, (Section 3 (11), and was not admitted 
as such to the possession of ryoti land within the meaning of 
S. 6. I think that the reservation of a quit-rent which 
‘leaves the grantee in enjoyment of substantially the whole 
of the rent of the land as defined by the Act does not prevent 
the grant from being a transfer within the meaning of S. 
3 (5), and that the respondent is a “ person entitled to collect 
the rents of a portion of the estate by virtue of a transfer from 
the owner” and therefore falls within the definition of a “‘Jand- 
holder” contained in that sub-section. (See Venkanna v. Sri 
Raja Rama Row 1, Tungula Mallanna v. Gottumukkala Rama- 
razu 2, and Venkatarayudu v. Subbarayudu. 3 


It follows that the grant of 1913, by abolishing the tenure 
of service converted the land into ryoti land, and by transfer- 
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ring the landholder’s rights to the grantee made the respond- 
ent a landholder. 

At the date of the grant the appellant held the land for 
the purpose of-agriculture on' condition of paying rent, and 
subsequently thereto by the-grant of a‘ lease for a year for 
the same purpose he was admitted asa ryot to possession of 
ryoti land by the landholder and thereby sequined a permanent 
right of occupancy under-S. 6 of the Act. š 

For the’reasons given by my learned’ brother, I ABIS ware 
the order of reference proposed by him. | 

V. Ramesam for the Appellant. 

P. Narayanamurthi, P. Somasundaram and K. Kamanna 
for the Respondents. e 

The Court expressed the following 


Opinion:—We aré all agreed that the plaintiff in this case 
was not a' person owning “an estate or a part thereof” witkin 
the meaning of S. 3 (5) of the Madras Estates Land Act, as, by 
the terms of the patta and muchilika, Exhibits C and IV (b), 
dated 26-1-’13, he continued to hold under the Zemindar. 
We are, also, of opinion that he was not “a person entitled 
to collect the rents of the whole or any portion of the 
estate by virtue of any transfer from the owner or his 
predecessor-in-title ” within the meaning of the rest of the 
section. The plaintifs ancestors were estate ryots before 
the lands became karnam service inam lands and their lands 
again became ryoti land within the meaning of the Act, under 
the definition in S. 3 (16), when the karnam service came to an 
end in January, 1913. The effect of Exhibits C and IV (b) was 
to grant the plaintiff, who thereby regained the status of a ryot, 
a remission of the greater portion of the rent payable by him 
to the Zemindar, and not to transfer to him any right to 
collect rents from third persons. We accordingly answer the 
first question referred to us in the negative. In this view the 
second question does not arise. bh. 


A. S. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE AND 
Mr. JUSTICE KRISHNAN. 


Girdaridoss Radhakissendoss, a firm 
of Merchants and Commission Agents at 


No. 111, Mint Street, Madras .. Appellanis* (Defendants). 
v. 
M. Fonna Pillai ... Respondent. 


Transfer of Property Act—S8. 108 (m)—'‘ Irresistible force—Fire tf is—Lease— 
Destruction of demised premises by fire—-Loessee's: liability for—fire caused bY defaul 
of lessee or his servants —Effect. 

Fire comes within the term “irresistible forae”’ in S. 108 ol. (m) of tke Trane- 
fer of Property Aot. 

A tenant is not in the position of an insurer of the landlord's property against 
dre-risks and he is not therefore liable for loss by accidental fires. 

In a suit bya landlord against his tenant for oompensation for damages 
caused to the demised premises- by fire alleged to have been the result of the negli- 
gence or default of the latter’s servants, it appeared that defendant had stored up in 
a room (which had no wall on one side and was thus open to outside wind) 
in the house a large number of pressed bales of cotton piece-goods and yarn and 


also indigo seed; that the room was fairly closely packed with the bales; that thore ` 


was no one living in the house at the time of the fire; thatthe fire was due to a 
lighted old kerosine oil Japanese metal lamp left hanging from the ceiling of the 
room within three feet of the bales. Held, that the fire was caused by the default of 
defend .nt’s servants and that he was therefore bound to make good to the plaintiff 
the damag» caused under 8, 108 (m) of the Transfer of Property Act. 


Appeal from the Judgment and decree of the Hon’ble 
Mr. Justice Kumaraswami Sastri,dated 26th March 1919 passed 
in the exercise of the Ordinary Original Civil Jurisdiction of 
this Court in C. S. No. 26 of 1918. 

The Hon'ble Mr. K. Srinivasa Aiyangar and G. Krishna- 
swami Aiyar for Appellants. 

C. P. Ramaswami Aiyar and A. Doraiswami 
for Respondents. 

The Court delivered the following 

Judgments :—The Chief Justice :—This is an sappeal by 
the defendant from the judgment of Kumaraswami Sastri, J, in 
a suit brought by a landlord against a tenant for damages for 
the - ‘destruction of the demised house by fire. The learned 
Judge has found that the fire was occasioned by the negligence 
of the defendant. The destruction of a building owing to the 
negligence of the tenant is treated in English Law as 


* QO. 8. A. No. 29 of 1919, 26th March, 1990. 
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permissive waste for which a tenant for life or for a term is 
liable and a tenant at will not liable while the case of a 
tenant from year to year is doubtful. These distinctions are 
not recognized by the Transfer of Property Act. S, 
108 (m) requires the tenant to restore the property in as good 
a condition as it was when he was put into possession, subject 
only to the changes caused by reasonable wear and tear or 
irresistible force and to allow the lessor and his agents at all 
reasonable times to enter upon and inspect the condition 
thereof and give or leave notice of any defect in such condi- 
tion, and when such defect has been caused by any act or de- 
fault on the part of the lessee his servants or agents, he is 
bound to make it good within 3 months, after such notice has 
been given or left. In the present case the plaintiff by. Exhi- 
bit C called on the defendant to Pay Rs. 15,000 damages, 
while the defendant sent a counter notice Exhibit D claiming 
to determine the tenancy under S. 108 (e) in consequence 
of the destruction of the premises by fire, as he was entitled 
to do under that clause, if the injury was not occasioned “by 
the wrongful act or default of the lessee”. He also sent a 
reply to Exhibit C repudiating his liability to pey damages. 
The action of the defendant in electing to determine the ten- 
ancy under S. 108 (e) amounts to a waiver of the notice call- 
ing on him to restore the property required by S. 108 (m) and 
no question of the absence of such notice has been taken. In- 
deed the case seems to have been conducted without reference 
to Section 108 (m) which however enbodies the rule of 
law to be applied. To make the defendant liable under 
Section 108 (m) the defect in this case, the destruction of the 
premises by fire, must have been caused by “‘any act or default 
on the part of the lessee, his servants or agents” and all we 
have to do is to apply this test to determine the. defendant's 
liability. Such actions appear to have been infrequent and 
there are not many cases for our guidance. On the facts the 
learned Judge has found that the fire was caused by the defen- 
dant’s negligence and that question has been re-argued before us. 
The admitted facts, as found by the learned Judge, are that the 
defendant took the house in 1916 and a Muhammadan Dubash 
of his was allowed to livein the upper part with his three wives 
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and two servants. In October 1917 piece-goods were stored in a 
room opening into the kudam and the goods were insured, but 
the policy did not take effect until the first premium was paid 
in December. Late in December the Muhammadan and his 
family left the house, which was then put in charge of a watch- 
man, some ten days before the fire occurred. The watchman 
swears that, according to his usua) custom, he lit a hanging 
lamp in the hall where the goods were stored, locked up the pre- 
mises and took the key to the defendant’s house in the neigh- 
bourhood and went away to Triplicane for his evening meal in- 
tending to return and sleep there and that on his return he found 
the premises destroyed by fire. The lamp was a cheap Japanese 
hanging lamp with a central draught like the one shown to us, 
and was hanging in the hall near the stair-case leading to the 
floor above. l 

In the draughty conditions of houses in India even the 
best lamps flare up and in this case the situation of the lamp 
was exceptionally draughty, having regard to the fact that the 
room was quite open on the east side and to nearness of the 
stair-case when there would have often been a strong draught. 
In these circumstances a cheap lamp like this if left unattended 
for some hours, might well flare up, become heated and 
explode and this would seem to be what actually occurred. 
There seems no other way of accounting for the fire, putting 
aside deliberate incendiarism which is not now suggested on 
either side. The question then is whether it was negligence to 
leave a lighted lamp like this unattended in close proximity to 
the bales of piece-goods which were stored in large quantities 
in the room. Mr. Waddell, the agent for the Insurance 
Company which has paid the defendant’s claim onthe goods 
gave evidence that piece-goods tightly packed in bales are not 
more inflammable than ordinary furniture, and said that he did 
not consider it dangerous to leave the lighted lamps hanging 
near the bales. He appears to have admitted that it would 
have been dangerous to leave the lighted lamps suspended over 
the bales. It seems fairly clear that the bales were piled one on 
“top of the other quite near the lamp. It may not be possible 
now to fix the exact relative positions. In my opinion in the 
conditions prevailing in India to-leave a lighted lamp un- 
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attended for hours in close proximity to bales of piece-goods 
was a distinctly negligent act, and I am not prepared to differ 
from the finding of the learned Judge or from his estimate of 
the cost of restoring the damage. The appeal fails and is 
dismissed with costs. | 


t 


Krishnan, J :—I agree with the learned Chief Justice. The 
suit from which this appeal arises- was one brought by a land- 
lord against his tenant for compensation for damages cfused 
to the demised premises by fire, which itis alleged was the 
result of the negligence or default of the latter’s servants. The 
rights and liabilities of lessors and lessees are regulated in this 
country by the Transfer of Property Act. Section “108 of that 
act provides in clause (e) omitting words which are not mate- 
rial here that “if by fire............ any material part of the 
property be wholly destroyed............ the lease shall at the 
option of the lessee be void : provided that if the injury be 
occasioned by the wrongful act or default of the lessee, he shail 
not be entitled to the benefit of that provision ’’; and again in 
clause (m) that “the lessee is bound to keep, and on the ter- 
mination of the lease to restore, the property inas good a 
condition as it was at the time when he was put in posses- 
sion, subject only to the change caused by reasonable wear and 
tear or irresistible force............ and when any defect has been 
caused by any act or default of the lessee or his servants or 
agents, he is bound to make it good within three months after 
notice to him.” 


Fire comes within the term “‘ irresistible force” and if the 
injury to the property in suit had been caused by fire without 
any default on the part of the tenant, he would not have been 
responsible for the loss; but on the other hand he could have 
avoided the lease as he claimed to do in his letter Exhibit E. 
A tenant is not in the position of an insurer of the landlord’s 
property against fire risks and he is not therefore liable for 
loss by accidental fires. 


The main question then for our decision is whether the 
fire in this case was caused by the default of defendant's 
servants or not. The evidence makes it quite clear that 
defendant had stored up in a room in the house a large 
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number of pressed bales of cotton piece-goods and yarn and 
also some indigo seed. Taking the size of the room and the 
number and approximate size of the bales into consideration 
it would seem that the room must have been fairly closely 
packed with the bales. There was no one living ın -the house 
at the time of the fire, the defendant’s dubash and his family 
who were living in it previously having left it a few days prior 
to it, On the night of the fire what the defendant’s clerk, 
who was put on to watch these goods, did, was to leave an old 
kerosine oil Japanese metal lamp hanging from the ceiling of 
the room, within three feet of these bales burning and to go 
away for his evening meal to Triplicane locking up the house 
from the outside. He was away for about two hours and 
when he came back he found the room and the goods in it 
had all been burnt down. The room had no wall on one 
side and thus was open to outside wind ; the lamp itself was 
one of the Ditmar patent pattern with a metal container and 
a central draught through a metal tube passing through the 
container and a round wick. Such lamps are known to be 
very liable to fare up when there is any breeze or when the 
container gets heated by the burning of the lamp itself ; and 
when that happens the whole of the kerosine oilin the !amp 
is liable to take fire and burn. I agree with the learned trial 
Judge that to leave such a lamp as that lit in a room open on 
one side with -a large number of bales of piece-goods and 
yarn within a few feet of it with no one to watch it or to 
attend to it was undoubtedly an act of gross negligence on the 
part of the defendant’s clerk as found. The folly of the man’s 
act was so great as, when coupled with the facts that the 
goods in the room belonging to his master had been heavily 
insured and that the dubash and his family who had 
been living in the house previously had left it with all their 
things very shortly before, as almost to lead to the suspicion 
that his act was not unintentional. That however is not 
alleged before us but there can be no doubt that his act was a 
piece of gross negligence. 

It was argued that there was no evidence to show how 
the fire was caused or to show that the lamp had anything to 
qo with the origin of the fire. Itis true there is no direct 
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evidence on the point but it is surely a reasonable inference 
to attribute the fire to the kerosine oil lamp as no other 
possibility of its origin has been suggested in the evidence. 


It was also argued that pressed bales of piece-goods and 
of yarn with iron loops round them like those which were 
stored in the present case are not inflammable goods and 
there was thus no risk and therefore no negligence in leaving a 
lighted lamp near them; and the evidence of Mr. Waddel, the 
Insurance Agent, was referred to in support of this contention, 
It may be that far purposes of insurance pressed bales of cot- 
ton goods are treated as non-hazardous goods as Mr. Waddel 
says. But that is hardly to the point as they are all the same 
liable to take fire and burn as the fire in this case in which 
they were all burnt has conclusively proved. The clerk’s act in 
leaving a lamp of the kind above described burning and 
unattended to, near a large quantity of such bales ıs none the 
less a negligent act in my opinion, even though the bales may 
not have easily caught fire, Nor does the fact that the lamp 
had been left burning in the room in the same manner on 
previous evenings without any mishap, even if it be true 
materially affect in my opinion the question of negligence as 
that has to be judged from the nature of the act itself. 

I accept therefore the learned trial Judge’s finding that 
the fire which burnt down a part of plaintiff's building 
was caused by the default of defendant’s servants ; and I hold 
therefore he was bound to make good to the plaintiff the 
damage caused under S. 108 Clause (m) of the Transfer of! 
Property Act. 

It was objected that no notice was given by the plaintiff 
to the defendants as required by that clause. I think however 
plaintiff's lawyer’s notice Exhibit C is in substantial compliance 
with it and though plaintiff did not wait for three months before 
bringing his present suit the defendant by his repudiation of 
all liability for the damage caused by his letter Ex. E., waived 
his right to the time. No plea was raised in this case that the 
defendant should have been given three months time to repair 
or that the suit was premature on that account. The objection 
must therefore be overruled. 
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I have not referred to any of the English cases cited on Girdaridoss 
the point as the case before us is really governed by the Rađhakissen- 
Transfer of Property Act. The learned Chief Justice has stated Ponna Pillai. 
the law in England on the point and I think it is unnecessary Krishnan,!J. 
for me to refer in detail to these cases. 


The next point argued is as regaads the quantum of 
damages awarded. It was contended that Mr. Hebbar’s evi- 
dence on the question should have been preferred to that of 
Mr. Srinivasachari’s. There is no valid reason urged why we 
should do so. Mr. Hebbar did not prepare an estimate - himself 
but only gave the rates differently from those Mr. Srinivasa- 
chari gave. The latter was not cross-examined on the point of 
rates. at all whereas Mr. Hebbar who isa D. P. W. Sub- 
Engineer and was speaking of D. P. W. rates in his examina- 
tion-in-chief had to admit in cross-examination that his rates 
had no reference to the D. P. W. rates; he then said that 
he was speaking with reference to Royapuram Hospital rates, 
but he did not produc any schedule of such rates or even of 
‘the D. P. W. rates, The learned trial Judge has accepted 
a part of his evidence and has reduced Mr, Srinivasachari’s 
estimate accordingly and fixed the damages at Rs. 8,000. I 
am not prepared on the evidence on record to interfere with 
his finding on the point. 

I agree therefore that the appeal fails and should be 
dismissed with costs. 

A. S. V. 
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Where, in a case in whioh there was a oertificated guardian fora minor, a 
decree was passed against the minor with an officer of the court ag guardian, the 
plaintiff in the suit and the court being ignorant of the existence of the certificated 
guardian, held that there was nevertheless no legal representation of the minor and 
that the decree was void and without jurisdiction. 


Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Bellary in Appeal Suit No. 
136 of 1918, preferred against the decree of the Court of 
District Munsif of Hospet in Original Suit No. 484 of 1917. 


P. R. Ganapathi Aiyar for the Appellant. 
K. Rajah Aiyar for the Respondents. 


The Court delivered the following 


Judgm ents:—Sadasiva Aiyar,J. The plaintiff represented 
by his certificated guardian (appointed by the District Court) is 
the appellant before us. He sued to set aside the decreé 
passed against him in a suit brought by the present Ist 
defendant as plaintiff on a mortgage bond executed by the 
plaintiff's mother. The short question for decision is whether 


the plaintiff was properly and legally represented in that suit. 


An officer of the court was appointed in that suit at the 
instance of the then plaintiff (present 1st defendant) as 
guardian (for the suit) of the minor defendant (present 
plaintiff). If there was no proper representation, if the repre- 
sentation by that officer was not merely irregular but also 
illegal, there can be no doubt that this suit to set aside the 
decree and the other proceedings ın the former suit is 
sustainable. The lower courts held that because the 
court and the present Ist defendant (the then plaintiff) 
were not aware that a guardian had been appointed 
by the District Court for the minor, the appointment of an 
officer of the Court as the guardian for the former suit was 
neither illegal nor irregular and therefore the decree in the 
former suit should not be set aside. I am unable to agree 
with the conclusions of the lower courts. O. 32, R. 4 (2) 


(so far as it relates to a minor defendant) is as follows: “Where ` 


a.minor has a guardian appoinjed or declared by competent 
authority, no person other than such guardian shall be 
appointed his guardian for the suit,” (that is, in the case where 
a minor is a defendant) “unless the Cou:t considers for rea- 


`e 


Lari 
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sons to be recorded that it is for the minor’s welfare that an- 
other person be appointed.” The old S. 457, C. P. C. prohibit- 
ed a married woman being appointed as guardian for, the 
suit for a minor defendant and ‘thus created a legal disability in 
her to act as such. Now Order 32, Rule 4(2), in the case 
where a minor is a defendant, similarly prohibits any person 
other than the guardian appointed or declared by competent 
authoréty to act as guardian for the suit of a minor defendant. 
The legislature clearly made this provision because it was 
strongly of opinion that it was not for the minor’s welfare that 
anybody else except such certificated guardian where one 
exists should act for a minor defendant. Where there is such 
a clear prohibition by the legislature, the Court’s ignorance 
of the existence of a certificated guardian cannot be taken into 
consideration in deciding the question whether there has been 
a proper representaion of a minor in the suit, any more than 
the ignorance of a Court under the old provisions that a woman 
appointed by it as a guardian was a married woman could affect 


-the decision of the question whether the minor was properly re- 


presented by such a woman. I think the decision in Hanuman 
Prasad v. Muhammad Ishaq! confirmed in Rashid Unmnisa v. 
Muhammad Ismail Khan? is almost conclusive on this point. 
On behalf of the Respondent, we have been referred to the 
decision in Dammar Singh v. Pirbhu Singh? in which the ques- 
tion is very meagrely discussed and which was decided before 
the Privy Council decision above referred to. The obiter dicta 
in Jogeshwar Narain v. Lala Mooralidhar 4 and Midnapore 
Zamindari Co. Lid. v. Govinda Mahto 5 approving the decision 
in Dhammar Singh v. Pirbhu Singh? do not carry us much 
further. The case in Maruthamalar v. Palani’ was not a case 
decided on the rule which we are now considering, but the 
decision turned upon the question whether failure to give 
notice to a person alleged to be then in charge of the minor 
wholly vitiated the appointment of a third person by the 
Court as the minor’s guardian, that is, whether non-compli- 
ance with provisions of Order 32, Rules, (3), (4) made the 
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appointment wholly illegal or whether it was only an irregu- 
larity. I do not think that a prohibition to ariybody else to act 
ena¢ted in Order 32, Rule 4 (2) can be put on the same footing 
as the direction to give notice to the person in whose care the 
minor is before making the appointment of a proper guardian. 
On the whole, I think that there was no legal representation of 
the minor plaintiff in the former suit. I hope that plaintiffs 
will hereafter take cate when they implead a minor as asparty- 
defendant arid when they apply to the Court for appointing. 
a guardian for thé suit, to enquire whether a certificated 
guardian has been already appointed for the minor defendant. 
I would also add that there are observations in the case 
in Narsing Narain v. Sheikh Jahi Maistry 1 which doubt the 
soundness of the decision in Dhammar Singh v. Pirbhu Singh? . 
I would decree the suit setting aside the decrees of the Lower 
Courts. As allegations of fraud and collusion made in para- 
graphs 8 (b) and 8 (c) of the plaint were not proved according 
to the findings of both Courts and as the illegality of the 
appointment of the Court officer under the provisions of the 
Code was not expressly set up in the plaint, I would direct 
the next friend to bear personally the costs of this litigation 
incurred in the plaintiff's behalf. The defendants will of 
course bear their own costs. | 


Spencer, |:—I agree. I think that when there is a defi- ` 
nite prohibition of law in such words as those in Order 32, 
Rule 4 C. P. C. “no person other than such guardian shall 
act as the next friend of the minor, or be appointed guardian 
for the suit unless etc.” that a decree obtained ‘against’a minor 
represented by some other person is an illegal decree void 
against the minor and nota decree obtained by a mere irre- 
gularity. I would follow in this matter the Privy Council 


decision in Rashid-un-nissa v. Muhammad Ismail Khan 3 and 


another case of the Privy Council in Khirajmal v. Daim 4 
where it was held that a, decree obtained against a person who 
‘was not properly represented on the record was void and 
without jurisdiction against such person. I agree with my 








1, (1911) 15 Oal. L. J. 3. 2 (1907) I. È. R. 29 All. 299, 
3. (1909) I. L. R. 81 All, 572. 4. (1904) I. TL. R. 82 Oal. 296. 
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learned brother that Dammar Singh v. Pirbhu Singh 1 is nota 
case which we can follow without- hesitation. There is 
another case in Ram Barechha Ram v. Tarak Tewari 2 quoted 
by the respondent's pleader. In that case, the. minor belong- 
ed. to an undivided Hindu family and the manager of that 
family was a party and fully contested the suit. There was 
therefore no necessity to appoint a guardian at all dnd the 
decree obtained against the minors on whose behalf a guar- 
dian not properly representative of their interest was appoint- 
ed was not on that account an invalid decree. The appeal 
will have to be allowed, the directions as to.the costs being 
as mentioned in my learned brother’s order. 
A. S. V. 


PRIVY COUNCIL. 
PRESENT :—LORD BUCKMASTER, LORD DUNEDIN, AND 
SIR Joun EDGE. 


Tilakdhari Lal and another wc. Appellants * 
v. l 
Khedan Lal and others s.. Respondents. 


. Mortgage—Registration—Object of—Not notice per ge in all cases—Regrstratton 
Act (TII of 1877) Ss. 17, 49 and 60, Transfer of Property Act, (Act IV of 1882) 
Ss. 8, 59 and 85. 
~The real purpose of registration is to secure that every person dealing with 
property, where such dealings require registration, may rely with confidence upon 
the statements contained inthe register as 8 full and complete account of all 
transactions by which hig title may be affected, unless indeed he has actual notice 
of some unregistered transaction which may be valid apart from registration. 

The object of registration is to proteot against prior transactions. 

Notice cannot. in all cases be imputed from the mere fact that a document is to 
“be found upon | the Indian registar of deads. 

There may be circumstances in which omission to search the register would re- 
‘suit in notice being obtained and the circumstances necessary for this purpose may 
be very slight. 

- The-true position is well stated in the judgment of Brett and Mittra JJ. in 
Bunwari Jha v. Ramjee Thakur, 3 and in the judgment of Sir Lawrence Jenkins in 
Monindra Chandra N andy v. Proyluckko Nath Burat, * 

In a country where registration is rendered compulsory a subsequent encums 
brancer could secure himself against all possibility. of fraud by searching the 
register in order to ascertain what were the prior claims upon the property and 
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*, April 22nd, 28rd, 1920. 
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then giving notice of his mortgage ta the prior mortgagees, this is one of’tha essen- 
tial reasons for registration. 

~Appeal from two decrees of the High Court of Judicature 
at Fort William in Bengal, dated Ist June, 1915, affirming two 
decrees of the Additional Subordinate Judge, Zillah Bhagalpur. 


The facts of the case so far as they are material sufficiently appear 
n their Lordship’s judgment. There were two suits, both raised practi- 
cally the same questions, and were consolidated in this app@al. It 
need only be said that the controversy arose between two sets of 
mortgagees claiming through six mortgages granted by the same mori” 
gagor. The holders of the Ist, 2nd, 5th and 6th mortgages were the con- 
testing respondents, and the 3rd and 4th were in favour of the 
appellants. Actual notice of the 3rd and 4th mortgages was not 
suggested nor were any circumstances established in evidence affecting 
the duty of the respondents to make enquiry; expect the bare fact that 
they did not search the register on taking the 5th and 6th mortgages or 
before dealing with the moneys arising on certain decrees and the chief 
point arose for determination was whether the effect of the Registra” 
tion Act, 1877, and transfer of Property Act, 1882) was to provide:that 
the registration of a deed snould by the mere fact of registration become 
“presumptive notice to all mankind”. The Subordinate Judge found 
that the principal respondents had neither actual nor constructive 
notice of the two mortgages held by the appellants, The High. Court 
(Fletcher and Richardson J.J.) agreed with the Subordinate judge's find- 
ing that the principal respondents had no actual notice of the mortgages 
beld by appellants, and further held that they had no constructive 
notice of the existence of the mortgages from the mere fact that they 
were registered. Hence this appeal. 


_ Dunne, K. C. (with him A. N. Sen) for appellants : 


This is a point of law which touches upon registration—whether 
registration per se is notice. The first two mortgages were quite 
good; it was a question of priority of the others. It has been held in 
Bombay that registration is prima facie notice and there are decisions 
of this Board that registration of a deed is notice. In India you must 
register. Sec. 59 of the Transfer of Property Act provides that a 
mortgage for a sum exceeding Rs. 100 can be effected only by a regis- 
tered instrument. The same provision is made in S. 54 as to sales, 


> It was the settled policy of the Act that transactions relating to 


immoveable property be by registered deed, and to wipe out equitable 
mortgages. It is an ordinary precaution of a mortgagee to look into the 
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register, and it is presumed that he took the ordinary precaution; ifhe 
had, he would have found the share had been mortgaged. Syed 
Mahomed Ibrahim Hossein Khan v. Ambika Pursad Singh 1. Ip Het 
Ram v. Shadi Lai 2 where a second mortgagee was not made party to 
a suit, it was held that the first mortgagee must be taken to have had 
notice of the second mortgage which was registered. 


(Lord Buckmaster—The first mortgagee is presumed to have had 
notices—the registration was the notice.) 


My contention is that registration is notice. The first mortgagee 
said “I did not know”, he must be taken to have known. In Lakshman- 
das Sarupchand v. Dasrat, 3 it was held that registration was notice— 
see pp. 184—186; there was a question of possession which was equi- 
valent to notice. Registration is not notice in. England or Ireland. 
Being compulsory in India it is the duty of all persons to search before 
entering into a transaction. Then the Transfer of Property Act, sec. 
3; gives a definition of notice. That section provides that a person has 
notice of a fact when he actually knows the fact or when; but for 
wilful abstention from an enquiry or search which he ought to have 
made, or gross neglience, he would have known it. 


Was it intended by this section to provide a rule of constructive 
notice ? i 


In Dundaya v. Chenbasapa. * it was also held that registration of 
the title of a purchaser or a mortgagee is notice of that title to subse- 
quent purchasers and mortgagees, .Chintaman Ramachandra v. 
Dareppa b and Narayan Laksman v. Haibatraeg 6 are to the same 
effect. In Monindra Chandra Nandy v. Troyluekko Nath Burat 7 
(supra) it was held to be prudent to look into the register. In Bun- 
war, Jha v. Ramjee Thakur 8 the learned Judges were of opinion 
that whether registration was notice depended upon the degree 
of care and caution which an ordinarily prudent man would neces- 
sarily take for the protection of his own interest by search into the 


“ registers. Not to search is an omission, and a serious one. 


Sen followed: h 
De Gruyther, K. C. (with him Dube) for respondents. 


Dube : Are the statutes of such a character as to make the question of 
notice different in India or not? The Legislature could not have 
intended to make registration per se notice. It would have said so. 
kaki cs eae eta 
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There is nothing to say that constructive notice can be drawn 
from registration. 

De Gruyther, K.C. 

Mere abstention has not been held to be fraud so as to saddle you - 
with notice. In Bushell v. Bushell, 1 an Irish case, it was held that 
registration did not create notice. 

With regard to Section 85 of the Transfer of Property Act you 
must make subsequent encumbrancers parties to a suit: to ascertain 
parties you look at the register: if you do not look, you wilfully abstain. 

Both in England and in-India to search the register is the same; 


you would find out there is no difference in principle. If the document 
is on the register I am bound by it; if not, it would not matter whether 


I searched or not. Wilful abstention must be proved. 

Dunne, K. C. replied. 

Their Lordships’ judgment was delivered (2nd July 1920) 
by 

LORD BUCKMASTER. The main question raised upon this 
appeal is a pure question of law, and depends upon the true 
construction to be placed on certain Indian statutes. In 
the earlier stages of the dispute this question was associated 
with the history of aseries of transactions to which detailed 
reference is now unnecessary, since the chief point that arises 
for determination is whether the effect of the Registration Act, 
1877, and the Transfer of Property Act, 1882, is to provide 
that the registration of a deed shall by the mere fact of 
registration become, in the words of Lord Camden (More- 
cock v. Dickens) “ presumptive notice to all mankind.” Opi- 
nion in India has differed upon the point. Certain deci- 
sions in the High Court of Bombay appear to be based upon 
the view that it is, while in Calcutta the decisions have been so 
uniformly in the opposite direction thatin the present case 
counsel for the appellants, who contend in favour of the doc- 
trine that registration is notice, found himself unable in the 
High Court to breast the tide of authority, while reserving the 
right to renew the struggle if the case should further proceed. 

Although this point is the chief one that now needs 
determination, eighteen issues were framed by the Subordinate 
Judge. These were all carefully examined and dealt with in 


1. (1808) Soh. and Lef. 90. 2. (1768) 1 Amb. 680; 27 Bug. Rep. 440, 
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his judgment, which was in favour of the ‘respondents and was 
affirmed by the High Court at Fort William in Bengal. These 
issues are either now finally disposed of or they aresub- 
ordinate to the question of notice. It is unnecessary, there- 
fore, minutely to examine the history of this case orto analyse 
the transactions out of which the dispute proceeded or the 
form of the two suits which are now consolidated in this 
appeal. It is sufficient to say that the controversy arises 
between two sets of mortgagees claiming through six 
mortgages granted by the same mortgagor. The holders of 
the first and second mortgages are the contesting respondents, 
the third and fourth were in favour of the appellants, and the 
fifth and sixth were again in favour of the respondents. 

The second mortgage included two decrees obtained by 
the mortgagor against third parties, namely, No. 509 of 1895 
and No. 4 of 1897, and these were also made subject to the 
subsequent charges. The fourth mortgage also included a 
one-half share in an estate known as Khagra, and this again 
was included in the fifth mortgage without any reference 
being made to the preceding dealing with the estate. At the 
date of the execution of the fourth mortgage, although the 
_ mortgagor had purchased the estate under an execution decree, 
the sale had not been confirmed and ke had obtained no 
certificate of sale. This he subsequently acquired before the 
execution of the fifth mortgage. All the transactions were 
duly registered. The decrees subject to the second mortgage 
in favour of the respondents were realised by the mortgagor 
and the respondents and were ‘dealt with by them without 
reference to the rights possessed by the appellants under the 
third and fourth mortgages. 

If the respondents can be held to have had notice of the 
third and fourth mortgages, the case will have to be remitted 
for adjustment of the accounts ; but if, as found both by the 
Additional Subordinate Judge and by the High Court, such 
notice cannot be imputed, upon this point the judgment 
apealed from will stand. 

Now actual notice is not suggested, nor are any circum- 
stances established in evidence affecting the duty of the re- 
spondents to make enquiry, except the bare fact that they did 
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not search the register on taking the fifth and sixth morigages 
or before dealing with the moneys arising on the decrees. 


&S. 59 of the Transfer of Property Act (No. 4 of 1883) - 
provides in express terms that a mortgage for a sum exceeding 
Rs. 100 can be effected only by a registered instrument, and as 
all the mortgages are subsequent to the date of this statute, 
and exceed the amount named, they are all bound by its terms. 
S. 17 of the Registration Act, 1877, which establishes the 
necessity for registratiun with regard to certain classes of 
documents defined in that section, which include a mortgage 
is made effective by S. 49, which provides that any 
document so required to be registered shall not, unless it has 
been so registered, affect any immoveable property comprised 
therein or be received as evidence of any ‘transaction affecting 
such property ; while S. 50 secures that registered docu- 
ments shall, as regards the property they comprise, take effect, 
against every unregistered document relating to the same 
property. It will be observed from these provisions how wide 
and general is the scope of the statute. 


In England two systems of registration of deeds exist, one 
in the county of Middlesex and the other in the county of York. 
With regard to the former, non-registration avoids the unregis- . 
tered deed as against a subsequent holder of a registered docu- 
ment, but leaves the deed good as between grantor and grantee 
and as between the grantor and his creditors. The Yorkshire 
system, though in form compulsory, also effects its purpose by 
giving priority to deeds according to the date of entry on the 
register. Neither of these systems affects the liability of the 
grantor upon the deed. In Ireland the system is slightly 
different, for by the statute 6 Anne, c. 2, Ir., non-registration 
in that country not only makes the deed void as against sub- 
sequent registered holders, but also as against creditors. There 
is no provision in any of these Acts corresponding to 
that to be found in the Indian Act of 1877, which 
destroys the whole effect of the transaction as against im- 
moveable property and renders the document incapable of use 
in any proceedings by which such property is affected, 
or in the Transfer of Property Act, which wholly avoids an 
unregistered mortgage for asum exceeding Rs. 100. It is 
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important to bear these differences in mind in considering 
whether, fur the purpose of creating notice to the world, the 
Indian statute differs in effect from those operative in England 
and Ireland, for in England and Ireland no person is affected 
with notice of any registered deed unless an actual ‘search has 
been made. This is well-established and indisputable law. In 
England, so far as Middlesex is concerned, it was first enunciat- 
ed by Lord King in Bedford v. Backhouse} a case identical 
in substance with the present dispute. .In Hine v. Dodd 2 
there are reported statements of Lord Hardwicke to the 
contrary effect, but when regarded in relation to the facts of 
the case then under decision it will at -once be seen that 
they cannot be accepted as any authority upon the point. 
The question then raised was as to the priority of a registered 
mortgage over a judgment obtained and entered before execu- 
tion of the mortgage, but subsequently registered. Lord 
Hardwicke gave. priority according to date of registration 
and, refusing to accept the view that there was notice 
of the judgment, decided that to postpone a registered 
document there must be “clear and undoubted notice.” 
It was as ‘introduction to this decision that he said, “The 
Registration Act (7 Anne, c. 20) is notice to the parties 
and notice to everybody, and the meaning of this statute 
is to prevent parol proofs of notice or not notice’; and it is 
plain that. the question of registration as notice in itself 
was never argued and was wholly irrelevant. Lord Camden, 
in Morecock v. Dickens 3 followed, though perhaps with 
hesitation, the decision in Bedford v. Backhouse 1 and 
this has been accepted without qualification down to the pre- 
sent time, see Moulton, L. J., in ‘Manks v. Whiteley 4 a case 
where, although there was much difference of judicial opinion 
upon the legal merits of the dispute—the judgment of the 
Court of Appeal reversing that of Parker, J., beiny itself 
reversed in the House of Lords—i914 A. C., 132—yet there 
was no dispute as to this proposition. 

In Yorkshire the statute of 1884 expressly provided tbat 
registration should effect notice, but this provision has been 





1. (1780) 2 Eq. Oa. Abr. 616. 2. (1741) 2 Atk, p. 976. 
8, (1768) 1 Amh, Rep. 680, 4. (1912) 1 Ch., p. 785 at p. 757, 
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subsequently repealéd (48 and 49 Vict., c.26) and in the 
Yorkshire registry also registration does not by itself con- © 
stitute notice (Manks v. Whiteley—per Parker, J. 1911, 2 Ch. 
at p. 457—per Moulton, L. J., 1912, I. Ch. at p. 758). 

In Iréland again régistration has been held not to create ` 
notice (see Bushell v. Bushell, 1) and thé reason given is that 
“if it is to be taken as constructive noticé it must be taken as 
notice of everything that is contained in the memorial.” 

Unless, therefore; the differences between the operation 
of the statutes in India and the statutes to which reference 
has been made affect the principle upon which those cases 
rest, the appellants must fail. 

On behalf of the appellants it is urged that suoh differences 
exist, and further that this is emphasized by . the statutory defini- 
tion of notice contained in S. 3 of the Transfer of Property Act, 
1882. That section provides that a person has notice of a fact 
when, he actually knows the fact or when, but for wilful 
abstention from an enquiry or search which he ought 
to have made, or gross negligence, he would -have known 
it. Their Lordships do not think that this definition 
affords much assistance’ in the determination of the 
point, for the question still remains, what was the en- 
quiry which ought to have been made ? Now it is 
important to observe that the effect of the argument must 
extend to notice of subsequent, as well as prior transactions. 
Apart from registration, a subséquerit: encumbrancer, having 
knowledge of prior charges, would give notice ‘of his charge 
to all having a prior claim ; in a country where registration’ 
is rendered compulsory, he could secure himself against all 
possibility of fraud by searching the register in order to as- 
certain what were the prior claims upon the property and then 
giving notice of his mortgage to the prior mortgagees, this is 
doubtless one of the essential reasons for registration. If the 
appellants’ view be correct, it is not encumbent upon ‘the 
subsequent mortgagee to give any notice ; he mayrely iipon 
the fact that when he registers his security it ipso facto gives 
notice to the prior encumbrancer. In support of his 
argument he points te the cases decided in: Bombay, 

L; (1303) 1 Sch. and Lef. p. 90. 
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beginning with the case of Lakshmandas Sarupchand 
v. Dasrat 1,This decision depended in part upon the considera- 
tion of whether registration was .equivalent to possession, 
every subsequent purchaser being..deemed to have notice of 
such title as a person in possession may possess, but in the 
main it followed a statement of Mr. Justice Story as to the 
law in America that the registration of a conveyance operates 
as constructive notice to all subsequent purchasers of any 
estate legal or equitable in the same property. It is important 
to observe that in that case the real question as to notice did 
not ‘necessarily arise for determination, since the point 
that was there determined was whether an unregistered 
mortgage that was optionally registerable was overridden 
by a mortgage subsequent in date which was compulsorily 
registerable and was in fact registered. It was decided that it 
. was not, since the registration of the subsequent deed could 
not operate as notice to the earlier mortgagee at the date when 
he took his mortgage. None. the less, the very careful and 
exhaustive judgments of the learned Judges upon the point 
demand close attention. | 

In Dundaya v. Chenbasapa 2, Sir Charles Sargent accepts 
the same view, stating that it must be taken as settled law in 
the Presidency that possession by or a registration of the title 
of a purchaser or a mortgagee prior in point of time is notice 
of that title to subsequent purchasers and mortgagees. He 
again appears to have based his decision upon the doctrine of 
possession, and in a later case, Chintama Ramchandran v. 
Dareppa 3, he says, at p. 510 : “If the mortgagor had been in 
actual posssession, the registration, of the mortgage would 
have been notice to the purchaser of the mortgagee’s title”; 
and the same learned Judge decided tu the same effect in 
: Narayan Lakshman v. Haibatrav +. 


It does not appear to their Lordships that the fact that 
these decisions are associated with the consideration of the 
doctrine of possession has a material bearing upon the point 
decided, for the the decisions really rest upon following the 
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P. C. statement of Mr.: Justice Story rather than the authorities of e 
Tilak Dhari the English Courts. 

p ° In Story’s Equity Jurisprudence, Third Edition, paras. 
Kheden Lal, 401 & 402 this doctrine, however, receives isome modification, 

Lord and in para. 402 he states: “The doctrine seems at length to be 
Buckmaster. 


settled that the mere registration of a conveyance shall not be 
deemed constructive notice to subsequent purchasers.” Act- 
ing upon this statement, which also appeared in the Second 
Edition, Mr. Justice Brett and Mr. Justice Mittra, in Bunwari 
Jha v. Ramjee Thakur,) declined to accept the contention that 
registration was notice per se, while at the same time they 
refused to accede to the view that in no case can registration 
be notice in itself. At page 18 the learned Judges say :— 

“s Whether registration is. or is not notice in itself dapends, we think, upon 
the facts and ciroumstances of eaoh case, upon the degreeof care and caution 


whioh an ordinarily prudent man would necessarily take for the proteotion of his: 
own interest by search into the registers kept under the Registration Act.” 


In Shan Maun Mull v. Madras Building Company 2 
-Sir Arthur Collins and Mr. Justice Handley reach the same 
conclusion. They point out that if the Legislature desire to 
make registration notice it is expedient to enact it in express 
words, as had been done in the Yorkshire . Registration Acts | 
then on foot ; and they continue :— 
“ The Indian Legislature must have been aware of the conflict between the 
` English and Irish decisions and those of the Bombay High Court upon the ‘subject, 
and yet in laying down whet shall be the effect of registration.and non-registration 
they have abstained from declaring that notice to subsequent purchasers and mort- 
gapees shall be one of the effects of registration. We think it is not the pro- 
vince of the Courts to do that which the Legislature has abstained from doing.” 
Their Lordships think it is unnecessary to pursue the exam- 
‘nation of each one of the numerous cases quoted where the 
same principle has been stated and acted upon in the Calcutta 
High Court. They think it sufficient to refer in conclusion to 
Monindar Chandra Nandy v. Troyluckko Nath Burat 3 in which 
Sir Lawrence Jenkins examined the position. It is true that in 
ihat case the question of notice was not, in the view that he 
took of the case, necessary for decision, but it was argued and 








1. (1902) 7 0. W. N. 11. 2. (1891) 1. L, R. 15 Mad. 268. 
3. (1898) 20. W. N. 750. 
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he made some comments upon it that are deserving of atten- 


tion. He says:— 

“Apart from authority, I should have thought, having regard, to the 
statutes applicable in this country, that the proposition involved is not 
one of law but of faot, and that as each case ‘arises it should by determined 
whether in that individual oase the omission to search the register, taken 
together with the other facts, amounts to such gross negligence as to attract 
the consequence which results from notice; and it well may be that,this test 
will gerve to reconcile the apparent conflict of view that at first sight the cases 


suggest.” 
There are only two further cases to which reference need 


be made. They are decisions of this Board, the one in Syed 
Mahomed Ibrahim Hossein Khan v. Ambika Pursad Singh, t, 
and other in Het Ram v. Shadi Lal. 2 

It is obvious upon examination that neither of these 
cases'afford any real assistance in the present case. The 
point that arose in both these cases was as to the proper 
constitution of a suit by a mortgagee. By S. 85 of the 
“Transfer of Property Act, 1882,’ a duty is imposed upon a 
plaintiff in a suit for foreclosure, sale or redemption under 
that Act to make a'party to the suit every person having an 
interest in the property comprised in the mortgage, provided 
that the plaintiff had notice of such interest—the object being 
to secure that all proper parties were before the Court. 

In order to discharge that duty the plaintiff was bound 
to search the register, and his omission to do so would be 
presumed to have been a wilful abstention from the search or 
gross negligence ; and in either case he would be deemed to 
have had notice of the fact that he would have discovered if 
the search had been made. 

It was this and nothing further that was decided in the 
two authorities quoted, and it is not surprising that, in these 
circumstances, it was stated in the judgment in the first case 
at page 82 that it is not alleged that when the suit was brought 
the plaintiff had no notice that a third party was appearing 
having an interest in the property comprised in the mortgage 
of the suit. In the latter case there is a further statement at 
page 133 to the following effect :— 


The only other observation which it.is necessary to make before considering 
the question of law that arises under the Transfer of Property Act, 1882, is that 
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on the admissions of the parties it is to be taken that the second mortgage 
was duly registered and that the first mortgagee must be taken to have mae 
notice of it when he brought his suit and obtained a deoree for sulo.” : 


But this statement again related merely to the question of - 
notice of the interests that it was the duty of the plaintiff to 
bring before the Court in obtaining a decree for sale. 

Their Lordships do not think that in these circumstances 
these authorities can be relied upon for guidance i in the ent 
case, 

After giving all the authorities quoted the fullest con- 
sideration, in their Lordships’ opinion the true position was 
best stated in the quotation made from the judgments of Mr. 
Justice Brett, Mr. Justice Mittra, and Sir Lawrence Jenkins. 
The real purpose of registration is to secure that every person 
dealing with property, where such dealings require registration, 
may rely with confidence upon the statements contained in the 
register as a full and complete account of all transactions by 
which his title may be affected, unless indeed he has actual 
notice of some unregistered transaction which may be valid 
apart from registration. In England such notice would 
prevent the registered document - having priority over 
that which -Was unregistered. In India this would not 
be the result if it were a mortgage for over Rs. 100 


or if the unregistered document was one brought with- 


in the provisions of S. 49 of the Registration Act. In either 
case the object of registration is to protect against prior 
transactions. If, however, the view contended for by the 
appellants be correct, it has a more extended effect. If 
after a first mortgage has been obtained a second mortgage 
were registered and the mere fact of registration constituted 
notice, the first mortgagee would be bound to search the register 
before he dealt with the proceeds of the mortgage. Such an 
extension would go beyond even the dictum of Chief Justice 
Story, who expressly limited the doctrine of notice to 
notice of previous transactioiis. ‘Iti is true that this is not the 
position in the present case, since the respondent mortgagees 
are both prior and subsequent to. the appellants, and therefore 
on searching when they took their’ subsequent charges they 
would have been aware of the intervening transactions ; kut 
none the less it shows that it would not be reasonable to hold 
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that registration was notice to the world of every deed which 
the register contained. The.doctrine must be subject to some 
modification. There may be circumstances in which Omis- 
sion to search the register, would, even under the definition 
already given, result in notice being obtained and the circums- 
tances necessary for this purpose may be very slight, but in the 
present case no such circumstances are found excepting those 
to be drawn from the fact that the mortgagor was executing 
several mortgages on the property. 

Further, their Lordships are impressed with the view that 
since registration has for nearly two centuries been held not to 
operate as constructive notice in this country, and the know- 
ledge of this law, which was then old, must have been present 
to the Indian Legislature when they framed the diferent 
Indian Registration Acts and the definition of notice in the 
Transfer of Property Act, yet’ none the less they have omitted 
to statė the principle for which, according to the appellants’ 
contention, it is essential that thé register should provide. 


The appellants contend that the omission is due to the’ 


fact that the difference in thé systém of registration renders 
such a provision unnecessaty. 

The iriain differénces are these ‘that in India jon- -registra. 
tion in. certain cases has thé effect of rendering the registered 
document ineffectual even as between grantor and grantee and 
excludes it from evidence: Both in England and ‘in Iréland it 
has no such effect. This is sometimes stated by saying that in 
India registration is compulsory and here permissive ; but the 
true difference is better expressed as it has already béen stated, 


Their Lordships find it difficult to understand how such a 
difference can cause the register to be noticéd in the one case 
and not in the other. In either instance the doctrine of notice 
must necessarily depend upon the fact that there is a public 
` register open for inspection to which all persons having dealings 
with the property can have access ; in each case they have be- 
fore them the means of acquiring knowledge. In India that 
knowledge may afford complete protectién even if notice be 
otherwise obtained of an unregistered deed. In England and 
Ireland that is not the case. But the completion of the register 
and the penal effect of noti-registration do not appear to their 
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Lordships to be any reason for causing”. the register to .be 
noticed in the one case and not in the other. =: 


Ror these reasons their Lordships think that notice cannot 
in all cases be imputed from the mere’ fact that a document is 
to be found upon the Indian register of deeds. - 

_ This disposes of the whole appeal excepting for a question 
that arises with regard to the one-half share of Mouza Khagra. 
In the High Court and in the Court of the Subordinate Jhdge 
this question appears to have been dealt with by the mere con- © 
sideration of whether the former registered deed did give 
notice. But their Lordships think that this is not a coinplete 
and adequate answer to the appellants’ case. - 

[tis true that no estate, title or interest in the property 
was originally «conveyed by the first deed ; but directly the 
certificate of sale was obtained, according to the English law, 
this passed the estate tothe first grantee and, his conveyance 
being duly re gistered, the. second grant could only operate 
subject to the first. a 

This principle of law, which is sometimes referred to as 
feeding the grant by estoppel, is well-established in this country. 
If a man who has no title whatever to property grants it by a - 
conveyance which in form would carry the legal estate, and 
he subsequently acquires. an interest sufficient to ‘satisfy the 
grant, the estate instantly „passes. In. such- a case there is, 
nothing on which the second grant could operate in prejudice 
to the first. Christmas v. Oliver + and discussed in Smith’s Lead- 
ing Cases, Vol. II p. 724. oe a p 

It is unfortunate that this view of the case does not seem 
to have been presented either before the Subordinate Judge or 
to the High Court ; but it appears to their Lordships that it 
could have-been raised under Issue 15 and that it is raised in 
the appellants’ case. In these circumstances it is not in accord- 
ance with their Lordships’ practice to determine a point of 
law of such importance. There may be statutory provisions or 
provisions of native law which would prevent the operation of 
the doctrine; for the law of conveyance in England depends on` 
special and complicated considerations. They think, therefore, | 
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that the case ought to be remitted to the Subordinate Judge to 
be tried on this point alone ; but as the appeal has failed on the 
substantial question and the inability of their Lordships to geal 
with the other point is due to the omission of the appellants, 
their Lordships think that the right order would be to remit that 
part of the case, and that part only, for further consideration 
and, subject to that order, to dimiss the appeal with costs, and 
they will humbly advise His Majesty to this effect. 

Solicitors for Appellants: Vallance and Vallance. 

Solicitors for Respondents: Chapman Walker and Shephard. 

A. P. P. 
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PRIVY COUNCIL. 


PRESENT : LoRD BUCKMASTER, LORD ATKINSON, SIR JOHN 
EDGE AND MR. AMEER ALI. 


W. Krishnamachariar and another ... Appellants.” 
v. ; 
A. Sankara Sah ... Respondent. 


Parinership—Refusal of one partner to perform his duties—Effect of Accounts 
under such ctrewmstances—How to be taken. l 

Refusal and neglect op. the partof any one partner ts perform the duties 
undertaken by him gives to any other partner the right to apply for dissolution or 
without legal proceedings: the partnership could by agreement between all the 


“partners be dissolved. 
Where the rights to ‘obtain dissolution are not exercised the partnership 


continues. 
In the taking of accounts a proper allowance should be made for the fact that 


the services of certain partners were*withheld. 
Appeal from an appellate decree of the High Court of 
Madras, dated 29th August 1916, which reversed a decree of 


Mr. Justice Bakewell on the same Court. 

The facts of the case sufficiently appear in their Lordship’s Judg- 
ment. The learned Trial Judge held that it was open to the Defendant 
(respondent) to give notice to the other parties that owing to their 
conduct he repudiated the contract. This he had not done, but con- 
tinued the partnership business and therefore if there had been a loss 
he would have been entitled to call upon the other parties to bear their 
share. ` He further held that the plaintiffs as partners were entitled to 
an account’ of the business during the - whole period of the contract, 


* P, O. Appeal No. 111 of 1918. 19th July 1929, 
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‘and that a proper allowance should be made to the defendant in res 


pect of the business having been conducted by him without the assist- 
ance of the first plaintiff and the second plaintiff's father for a certain 
time. The appellate Court (Abdur Rahim & Seshagiri Ayyar, J. J.) 
held that when the first plaintiff gave up the work he meant to put 
an end to the partnership so far as he was concerned, and defendant 
accepted that position. They further held that the partnership had 
terminated before the three years expired, and that it would not be 
possible to allocate any part of the profits to the period during which 
the plaintiffs were members of the partnership. 


Hence this appeal : 


Kenworthy Brown for appellants: Both Courts have concurred 
in holding that there was a partnership entered into between the 
plaintiffs and defendant for a term of three years. 


No breach of their duty as partners was committed by the plaintiffs 
or either of them; the defendant had no right to terminate the 
partnership and did not doso, The first appellant did not retire from 
the partnership, and the second appellant did not consent to his doing 
So. 


The rights: of the plaintiffs were not conditional on their rendering 
services. The effect of their refusal to serve might beto give the 
defendant a right to sue for dissolution, but not to end the contract, 


De Gruyther K. C. (with him Raikes and Narasimham for res- 


pondents. The nature of the contract is important. Walter v, Wireh 27° 


Ch. Div. 460. The contract for the metalling of the roads was made 


with the respondent only; he was responsibleto the Corporation. No 


losses were to be borne by the plaintiffs, and I ask that it should be 
held that it was not a partnership. 


(LORD BUCKMASTER—Both Courts decided that it was a contract’ 


of partnership, and there was material to hold this). 


The Municipal contract was for work to occupy three years; the 
appellants did not do the work, and are not entitled to claim any part 
of the profits of it, 


Kenworthy Brown replied: 


_ Their Lordships’ Judgment was delivered (19th July 1920) by 


LORD BuCKMASTER—This appeal involves the construction 
of an inartistic document and the application of clear provi- 
sions of law to ascertained facts, 


+ 
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In December, 1910, the Corporation of Madras were invit- 
ing tenders for a contract to mend roads and supply the neces- 
sary material. The first appellant introduced the matter to othe 
respondent who isa man of means. The father of the second 
appellant appears to have possessed considerable knowledge of 
the work that was required, but unfortunately he was insolvent. 
Negotiations then took place between the two appeliants and 
the respondent as to the best means by which the tender for the 
contract might be put forward and the resulting profits 
divided between them. Ultimately it was arranged that a 
lease of cértain quarries from which the metal would be 
obtained should be taken from the Corporation in the name of 
the first appellant who should then transfer it to the respon- 
dent, the tender for the work being made in the name of the 
defendant. The defendant was to provide all the money, the 
appellants “doing all the work, it being understood that the 


second appellant would discharge his duties vicariously through - 


his father. This arrangement was put in writing and its 
terms appear in a letter which was signed by the respondent 
on the 30th December, 1910, and was addressed to the iwo 
appellants. It is as follows :— E 


“To M. R. Ry. 
“ W. Krishnama Chariar and A. V. Subramania Ayyar. 
“In respect of the work to be sanctioned in my name in the tender whioh is 
going to be given in the year 1911 by the Municipality the advance and the money 
required therefor should be supplied by me alone. That sum should bear interest 
at 12 Annas per cent. You two should do the works taking pains. In respect of 
the profit and loss W. Krishnama Chariar should have 5-16th share and A. V. 
Subramania Ayyar 4th share for doing the work taking pains and I 7-16th share, 
In this manner the one share should be divided and taken at the end. Accounts, 
cash and all, should remain with me alone. The expenses of gumastha, eto., 


should be borne in common. . 
“ (Signed) A. SANKARA SAH” 


The tender was made and accepted, and a contract 
entered into with the Corporation to do the work for three 
years from April, 1911. The-actual contractis not before their 
Lordships, but it is agreed that it ran for three years from the 
date mentioned and that its purpose was to the effect already 
stated. g 

The work proceéded under the contract, the father of the 
second appellant coming in and doing his work, until October, 
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1911. On that date it appears that the first appellant abandon- 
ed his duties, and it is found by the learned judge in the High 
Cougt of Madras that thereafter he ceased to attend to the 
partnership business. The second appellant never appears to 
have performed much work on his own account, and the work 
that his father was to undertake ended on the 31st March, 1912, 
when he declined to do anything more in the matter. The 
respondent thereafter performed what other work was required, 
either himself or through his agents, until the completion of the 
contract in April, 1914. The appellants, thereupon started an 
action, claiming that the relationship between themselves and 
the respondent was that of partners, and asking for a declar- 
ation that the partnership terminated from the 31st March, 
1914, with the usual and proper accounts and enquiries. The 
respondent denied that the relationship between himself and 
the appellants was that of partners at all. He asserted that he 
had employed them to perform work for him in connection 
with the contract on terms that their payment should be measur- 
ed by a fraction of the profits to be earned, and consequently 
when they left bis service all their claims against him were 
at an end. Both the Judge of the High Court of Madras and 
the learned judges on appeal have decided against this con- 
tention, and held that the relationship was that of partners 
and not master and servants. With this conclusion their 
Lordships are in entire agreement. 


The history of the transaction and the terms of the docu- 
ment itself show that the three people were together concerned 
in carrying out the contract obtained from the Madras Corpo- 
ration upon the terms that the work was to be rendered by 
the two appellants, the second appellant being represented by 
his father, and that the money was to be provided by the 
respondent. Almost every word of the letter points to this 
conclusion; the first sentence which throws upon the respon- 
dent the duty of paying the money necessary for the work 
taken in his name, is inconsistent with the view that he had 
already undertaken this obligation entirely on his own account, 
and was going to bring in the two appellants as salaried 
servants to discharge the work. 
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The division of the profit and loss in the fractions mention- 
ed and the rate of interest fixed for the capital introduced, though 
capable of being made applicable to provision for payment of 
salaries by a share in profits, are far more nearly allied to the 
usual provisions of a partnership ; if indeed the profit and loss 
be taken as meaning shares in profit and in loss, and this their 
Lordships think is the true interpretation the only possible con- 
struction open is that of partnership. The final words which 
provide for the division of the share, the accounts remaining 
with the respondent, and the common share of expenses, are all 
proper partnership provisions and have no application to a con- 
tract of service. 


The respondent, however, further pleaded that if the part- 
nership were established, it was ended owing to the action of the 
appellants in refusing to perform their work, and it is this view 
which was accepted in the Appellate Court, though not by the 
learned Judge in the Court of first instance. The view of the 
Appellate Court is that the partnership was ended by the first 
plaintiff in October, 1911; that the first plaintiff then gave up 
the work and the defendant accepted that position. But this, if 
that be the true view of the evidence, is not sufficient to deter- 
mine the partnership. The partnership when constituted was a 
partnership between three people. Refusal and neglect on the 
part of any one to perform the duties undertaken by him would 
give to any other partner the right to apply for dissolution, or 
without legal proceedings the partnership could by agreement 
be dissolved, but for such agreement the consent of all the part- 
ners is necessary, and it is nowhere suggested that any such 
consent was obtained. The rights, therefore, given to the defend- 
ant by the action of the first appellant were not exercised, and 
the partnership continued. The same result occurred when the 
father of the second appellant himself declined to go on. The 
consequence is that the partnership never came to an end except 
by effluxion of time and that the plaintiffs are entitled both to 
the declaration they seek as to the period of dissolution and to 
the account of profits earned. 


In taking these accounts, however, it will be essential to 
bear in mind that the two appellants withheld, the first as from 
October, 1911, and the other as from March, 1912, the duties 
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which under the partnership agreement they were bound 
to perform. They alleged indeed that as from the date when 
they teased working there was little more work to do, that the 
work really depended upon the initial organisation of the 
whole enterprise and that when this was once done, the matter 
could easily proceed. This may or may not be the fact, and 
it is quite possible that services rendered during the first I2 
months of the partnership may be of greater value than “those 
rendered during the remaining portion of the time. But the 
claim of the plaintiffs for an account of the profits without a 
proper allowance being made for the fact that their services 
were deliberately withheld, is a claim which cannot be 
maintained. 


The learned judge who tried the case appears to their Lord- 
ships to have directed the accounts in the proper form subject to 
this that their Lordships think it should be made plain upon the 
face of the order that the work which the respondent was called 
upon to perform was that very part of the partnership which 
the appellants had undertaken to execute. 


The enquiry, therefore, should be as to what is a proper 
allowance to be made to the defendant by reason of the fact 
that owing to the refusal of the plaintiffs to perform their 
obligation under the partnership agreement, the business was 
continued by him from the 31st October, 1911, without 
the assistance of the first plaintiff, and from the 31st 
March, 1912, without the assistance of the father of the 
second plaintiff. Subject to this slight variation, their 
Lordships think that the judgment of the learned Judge in the 
Court of first instance was correct, and should be restored, 
and that the appeal against the judgment of the High 
Court of Madras (Appellate Jurisdiction) should be allowed 
and that the respondent should pay the costs here and below 
and their Lordships will humbly advise His Majesty accord- 


ingly. 
Solicitor for Appellant : T. L..Wilson & Co. 


Solicitor for pepo Douglas Grant. - 


A. P. P. 
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PRIVY COUNCIL, 
PRESENT :—LORD BUCKMASTER, LORD DUNEDIN, SIR 


JOHN EDGE AND MR. AMEER ALI. ° 
Nawab Bahadur Muhammad Rustam Ali 
Khan and another ... Appellants. * 
D. 


Nawab Moulvi Mushtaq Husain and others... Respondents. 

Punjab Court of Wards Act—Injunction under—when bad— Registration by Sub- 
Registrar having interest: in property—Good faith—Procedure—“Trusteenamah'— 
when registration unnecessary—Punjab Court of Wards Act, (II of 1908) secs, 11 and 
12 (1)—Indtan Registration Act 1877, Act ITZ of 1877 secs. 17, 69, (Rule 174 of the 
Inspector-Gensral of Regtsivations) and 87. 

A Deputy Commissioner has no authority under secs. 11 and 12 of the Punjab 
Court of Wards Aof, 1908, to issue an injunction when the persons and property 
affected are outside his juriadiction. when the order is made. 


A Sub-Registrar acting in good faith is not disqualified from registering a deed 
by reason of his possessing an interest in the property within the meaning of Rule 
174 of the Rules made under S. 69 of the Indian Registration Act. 


The disability oreated by Rule 174 isa mere question of procedure which ig 
covered by S. 87 of the Act, 

Where a ‘‘trusteenamah’ does not purport to transfer to the trustees the owner- 
ship of the property it is outside the provisions of the Registration Act, 1877, and 
does not require registration. ‘Trustees’ in such ciroumstances are superintendents 
of the property, and only trustees in the general sense that every man is a trustes 
to whom is entrusted the duty of managing and controlling property that belongs 
to another, 


Appeal from a decree, dated 3rd April, 1916, of the High Court of 
Judicature for the North West Provinces; at Allahabad, which affirmed 
a decree of the additional Subordinate Judge of Meerut. 

The material facts and the points for decision appear in their 
Lordships’ judgment. The Subordinate Judge found all the material 
issues in favour of the plaintiffs (respondents) and ordered that they be 
put in possession of the property as mutwallis, On appeal the High 
Court (Sir P. C. Banerji and Tudball, J. J.) considered the questions of 
law seriatim, decided them in favour of the plaintiffs, and dismissed 
the appeal. 

Hence this appeal. 

De Gruyther, K. C. (with him Dube) for appellants :— 

If the Deputy Commissioner had no power to issue such an 
injunction in such circumstances as these, the landholder could easily 
defeat the object of the Act by alienating all his property before the 
Local Government could consider the case. 


* 8rd and 4th May 1990, 
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The Sub-Registrar had an interest in the property being a trustee 
of the Aligarh College which would benefit by the trust. He was 
prohibited by Rule 174 framed under S. 69 of the Registration Act 
from registering the document of the 25th August, its registration was 
invalid, and the document of no effect. Under S, 17 of the Act 
the trusteenamah required registration. It created or assigned an 
interest in the property and needed registration. The property vested 
in the mutwalli and in future mutwallis on their appoin tment. 

(Mr. Ameer Ali—A mutwalli is only a superintendent and not a 
trustee in the English sense.) 

Dunne, K. C. (with him W. L, Richards) for respondents :— 

The action of the Deputy Commissioner was ultra vires and of no 
effect. 

As regards the interest of the Registrar, it was a question of 
procedure only. The document came before him and he registered it, 
It was an error in procedure on his part, but it is admitted that he 
acted in good faith, and nothing done in good faith shall be invalid on 
account of error in procedure. S. 87 of the Act. 

On the remaining point: Under the deed of endowment of the 
25th August the whole right in this property was conveyed to a 
mutwalli : it was a deed for the purposes of the trust. He had power 
to appoint future mutwallis and did so. 

De Gruyther, K. C. replied. 

Their Lordships’ judgment was delivered (18th June 1920) 
by 

LORD BUCKMASTER :—On the 25th August 1908, Nawab 
Azmat Ali Khan execuled a wakfnama, or deed of charitable 
trust, dedicating specific property, of the stated value of 
Rs. 20,000, for religious purposes. The said Nawab Azmat Alj 
Khan resided at Karnal, in the Punjab, and early in August of 
1908 the Deputy Commissioner of Karnal intimated that he 
thought it expedient to place the Nawab and his property 
under the Court of Wards. The Nawab thereupon moved 
—it is alleged he was taken by his servants, but this is no 
longer material—to the District of Muzaffarnagar, beyond the 
jurisdiction of the Deputy Commissioner of Karnal. But the 
Deputy Commissioner proceeded to act under the Court of 
Wards Act, and in purported pursuance of the powers thereby 
conferred he issued an injunction on the 30th August, 1908, 
restraining the Nawab or any authorised agent from executing 
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e any deed of alienation until the further order of the Court. PG. 
Notwithstanding this ‘direction the wakfnama was, on the Ist Muhammad 
September, 1908, registered before the Sub-Registrare of aa 
Muzaffarnagar. On the 9th November, 1908, the said Nawab 





v., 
executed a further document purporting to appoint trustees of ea 
the charity to which his property had been dedicated under Lord 
the deed of the 25th August. Buckmaster, 


The Nawab died on the 26th December, 1908, and the ap- 
pelants, who were his step-brothers, claimed, in competition 
with the trustees for the charity and his widows, to inherit the 
estate and applied for mutation of names,“ which was ordered 
in their favour on the 11th May, 1909, the Collector stating 
that the parties claiming under the deed of gift, and the 
widows, who claimed under a deed of sale, could sue in the 
Civil Courts. 

On the 8th July, 1912, the respondents, who were the 
trustees, accordingly instituted the proceedings out of which 
this appeal has arisen, alleging that the deceased had duly 
dedicated his property to the charity and claiming that they 
were the parties named to execute the trust. 


This claim gave rise to a series of controversies with 
which it is unnecessary for their Lordships to deal, for, apart 
from threg questions of law, the other disputes depended upon 
the determination of questions of fact which have been 
decided adversely to the defendants in both the Courts. The 
Subordinate Judge delivered judgment in favour of the 
plaintiffs (the respondents) and the learned Judges of the 
High Court affirmed his judgment. From the judgment of 
the High Court this appeal has been brought. 


The three questions of law which alone arise for present 
determination are these :— 
Was the action of the Deputy Commissioner of Karnal 
sufficient to prevent registration ? 
Was the Sub-Registrar disqualified. from registering the 
_ deed by reason of his possessing an interest in the property ? and 


Did the “ trusteenamah ” (the document of the 9th 
November, 1908) require registration under the RERAN 
Act of 1877 ? 

34 


266 THE MADRAS LAW JOURNAL REPORTS, [VOL. XXXIX 4 


P. O. There are several weighty objections urged against the , 
Muhammad appellants upon the first point. First, itis argued that the 
Rustam Ali Deputy Commissioner had no power to issue any ‘injunction 





Kh 
e o under Ss. 11 and 12 of the Punjab Court of Wards Act, 1903, 
auc: and secondly, that, even if he had such power, it must have 
Lord been limited to persons and property within his jurisdiction. 


Buckmaster, It is unnecessary to decide the first of these argaments, as their 
Lordships are clearly of opinion that, even assumihg his 
authority would have extended to making such an order had 
the property been within his jurisdiction, the fact that at the 
time when the order was made both the Nawab and the pro- 
perty were outside that area deprived the order which .he 
issued of any authority. 

The next point depends upon the allegation that the.Sub- 
Registrar was interested in the property registered because he 
was a trustee of Aligarh College, which was one of the objects 
entitled to the benefit of the trust. There is no allegation made 
against the good faith of the Sub-Registrar. It is admitted that 
he acted faithfully and honestly in the discharge of his duties 
but it is said that none the less, by virtue of R.174 of the 
rules made under S. 69 of the Indian Registration Act, 
he was incompetent to register the Wakfnama, being in the 
words of the rule “ personally or otherwise connected with 
or interested ” in the document. Although his interest was 
remote, their Lordships are prepared for the purposes of this 
appeal, and without giving any definite decision upon the 
meaning of the rule, to accept the view that this interest did 
bring him within the meaning of the provision. It would, 
however, be obvious that, if such a rule stood without any 
modification in the case of honest and independent action, 
the validity of registration might again and again be impugn- 
ed, with unfortunate consequences. The framers of the 
statute, under which the rules were made have however fore- 
seen and prevented such an unfortunate contingency for by 


S. 87 it is provided that : 

“Nothing done in good faith persuant to this or apy Act hereby repealed, by 
any registering officer, shall be deemed invalid merely by reason of any defeot in 
his appointment or procedure.” 


It is contended that the disability created by R. 174 
cannot be regarded as a mere question of procedure, but their 
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e Lordships do not accept this view. The registration by the P. C. 


e—a 


Sub-Registrar is obviously the essence of the proceedings in Muhammad 


effecting registration. If the Sub-Registrar were disqualified pe eles 


the Registrar would be entitled to act and the fact that the eee 
Sub-Registrar, overlooking his own interest, or regarding it Husain. 
as an interest which created ao disqualification, in perfect Lord 


good faith effected the registration himself, is, in their Lord- Buckmasters. 
ships’ pinion, intended by. the rules to be a stepin the 


procedure, for itis under the actual heading “ Procedure’ 
that the rule is found. 


The final question is one that at first sight appears to pre- 
sent more difficulty. It is argued that the “ trusteenamah ” 
must have dealt with an interest in immoveable property, for 
otherwise the trustees could have no right to maintain the 
suit ; and such an argument at first sight makes a strong appeal 
to those who are accustomed to administer the English law 
with regard to trustees. It needs, however, but a slight ex- 
amination to show that the argument depends for its validity 
upon the assumption that the trustees of the wakfnama in the 
present case stand in the same relation to the trust that trustees 
to whom property had been validly assigned would stand over 
here. Such is not the case. The wakfnama itself does not 
purport to assign property to trustees. The words of the 
document are these:— 


“I was the lawful owner of the said property. I was partly in actual possession 
thereof and partly in legal possession thereof, that is, I was in possession through 
my servants, ‘muSstajurs’ (farmers or lessees), tenants and'oultivators. I had power 
in avery way to transfer the same. By virtue of the said power, I divested myself 
of the connection of ownership and proprietary possession thereof, and placed it into 
the proprietary possession of Him who is the real owner, that is God, the owner of 
the universe, and changed my temporary possession known as proprietary 
possession into that of a ‘ mutwalli’ (superintendent), With effect from this 
day, the said property no longer belongs to me, nor am I any longer in pro- 
prietary possession thereof, It belongs to God, and isa ‘sadka’ (alms) for His 
creatures. I am in possession thereof asa superintendent, that ia, as a trustee 
for those who ara according to the objects of the said ‘ wakf,’ entitled to be, in 
any way, benefited thereby. The said property can neither be sold nor moitgaged, 
nor transferred in any other way. Neither I nor anyone through me can exercise 
any proprietary power in respect thereof. it cannot be inherited by anyone on my 
death, nor can anyone enter into possession thereof by right of inheritance from 
me. I hava reserved for myself the right of-superintendence and protection of the 
said property which I possess under the Muhammadan Law. I shal! remain to be 
myself the superintendent thereof during my lifetime or sgo long xs I wish to be 
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so. After that one who shall bse appointed by me, shall be the superintendent. I shall 
be at liberty to appoint, during my lifetime, anyone whom I like, as a superinten- 
dent jointly with me or in my place. Iam at liberty te remove him whenever I 
like 4nd again appoint and remove him so long as he is not appointed a superinten- 
dent under the last Will. Such person shall continue to remain the superintendent 
after my death, until he is duly removed under the provisions of the said will or 
according to the law for the time being in force. The said superintendent or I or 
any other person, acting as a superindendent of tha ‘wakf’ property, shall have 
all such powers of managing and protecting the said property as are possesséd by 
an owner of property or were possessed by me before the ‘wakf,’ provide that the 
said persons (superintendents) shall have no right to claim ownerships therein or 
do anything which may be in consistent with the objects of the ‘wakf,’ or to gell 
mortgage or transfer it in any other way.” 


If analogies be sought- between people holding similar 
interests over here and the trustees who would take charge of 
the property under that deed, the trustees would be more closely 
allied to receivers and managers appointed over property in 
this country than to trustees in whom the property is absolute- 
ly vested. A receiver and manager by virtue of his appoint- 
ment has no estate in the property he is called upon to 
control ; he possesses powers over it but not an interest in it 
and the appointment of othersin his place would by itself 
effect no transfer of ownership. The same thing is, in their 
Lordships’ opinion, true of the trustees under this deed. 
They are, as the deed itself states, superintendents of the 
property. The further use of the term “ trustee ” is apt to 
mislead until this distinction is borne in mind. They are 
trustees in the general sense that every man isa trustee to 
whom is entrusted the duty of managing and controlling pro- 
perty that belongs to another, but the deed by which the 
Nawab appointed the trustees in this case did not antl did not 
purport to transfer to them the ownership of the property, 
and it is therefore, in their Lordships’ opinion, outside the 
provisions of the statute and registration was unnecessary. 

For these reasons their Lordships are of opinion that the 
judgment of the High Court was right upon all points, and 
they will humbly advice His Majesty that this appeal should be 
dismissed with costs. 


Solicitors for Appellants :—Barrow, Rogers and Nevill. 


Solicitor for Respondents :—Douglas Grant. 
A. P. P. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE ABDUR RAHIM AND MR. JUSTICE 
MOORE. 


V. E. N. K. R. M. A. Venkatachallam Appellants.* 
Chetty and another .» (Plaintiffs 2 and 4) 
v. ng 
V. E. N. K. R. M. A. Ramanathan ... Respondents (Plain- 
@hetty and others’ ~ tiffs 1,3,5,6 and 7 


and Defendants 2 to 8) 

Partnership—Claim of third party against partnership -Submission to 
arbilrakion—dAward—Liability of other partners. 

A partner having authority to settle accounts and to give a discharge with 
respect to partnership debts, can be sued alone on a contract entered into by him, 
and his other partners would be bound by the deotes 50 obtained. If the partner 
in good faith submits the claim of a third party against the firm to arbitration and 
an award is passed in satisfaction of which he” makes payments, he can olaim 
contribution from his partners on the basis of that award, 

Appeal against the decree dated 17th day of September 
1917 of the Court of the Temporary Subordinate Judge of 
Sivaganga in O. S. No. 151 of.1912. 


K. V. Krishnaswami Atyar and K. Balasubramania Aiyar 
for Appellants. 


A. Krishnaswami Aiyar ror Respondents. 
The Court delivered the following. 


Judgment :—The plaintiffs and`defendants are Nattu- 


kottai Chetties carrying on business in Akyab. They had a se- ` 


parate money lending business of their own. It appears that they 
entered into a partnership with respect to a business in paddy 
as Commission agents. They used to buy paddy for customers 
on commission and send it to their customers in India. The 
business however, was conducted by the plaintiffs and defend- 
ants separately with their own customers and independently of 
each other. It was carried on in the separate names of the 
plaintiffs and the defendants and so far as we can gather they 
were to conduct the business entirely in their own way; but 
whatever was the profit or loss in the business as conducted by 
either party, that was to be shared by the other party equally. 
There was at first a suit for dissolution of this partnership but 
it was dismissed on the ground of limitation. The present 
suit is instituted by the plaintiffs for contribution with respect 
Se ee 
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to certain sums paid by them in connection with joint busi- 
ness in paddy and in the appeal the learned Pleader for the 
appellants, plaintiffs, has contested the finding of the subordi- 
nate Judge with respect to three items. 


The first refers to the amount recovered in O. S. No. 80 
of 1910 by the plaintiff in that suit against the present plaintiffs 
1 and 2. In that suit the present defendants (Respon- 
dents in the appeal) were not made parties and the 
present appellants who were the only defendants agreed 
to the submission of the suit to arbitration. The arbitra- 
tors passed an award finding that a sum of Rs. 2,400 
was due to the plaintiffs in that suit. Some small items 
concerned in that suit admittedly did not relate to the 
partnership in question. Those are a sum of Rs. 66-9-3, a 


sum of Rs. 38-8-9 and a sum of Rs. 31-6-0 mentioned in the 7 


plaint Exhibit A. The appellants’ contention is that the 
rest of the items to which the award related formed part of 
the partnership transaction. The practice adopted apparent- 
ly was for the plaintiffs and the defendants to adjust 
the rights and liabilities with respect to each transaction 
soon after it closed. In accordance with that practice 
they adjusted their accounts with respect to the deal- 
ings with the plaintiffsin O. S. No. 80 of 1910 on the 
basis that a sum of Rs. 662-9-0 was due by the partnership to 
the plaintiffs, while under the award in the suit which was 
filed afterwards the appellants were made liable as already 
stated for a sum of Rs. 2,400 less the three items mentioned 
above. The amount claimed in the suit was however more 
than Rs. 5,000. The learned Judge held that the award was 
not binding on the present defendants as they were not par- 
ties to the suit and the reference to the arbitration. He 
relied on Lindley on Partnership, 8th Edition, page 164. 
There can be nodoubt as laid down there and in the 
rulings referred to therein, e. g., Stead v. Sali 1 that where 
a partner has submitted to arbitration, the award passed 
on such submission will not bind the other partner at 
the instance of the third party. The ground on which this 
ruling is founded is obvious that submission to arbitration 


1. (1825) 8 Bing 101=180 Bing. Rep. 452, 
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ordinarily does not come within the scope of a partner’s 
authority so as to bind the other partners. -This ruling has 
been followed in Ramabose v. .Kallumal1and Datoo Bh8y v. 
Vailu 2 and we may take it that the rule is well established and 
cannot be questioned. But the question here is not between 
a partner anda stranger, but between the partners interse. 
The point for determination is whether when a partner has in 
good faith submitted the claim of a third party against a firm 
to arbitration and that partner had to make payments in 
accordance with the award .passed on the submission, he 
would not be entitled to claim contribution from his partner 
on the basis of that award.. There is no express authority on 
this point. One which has been brought to our notice as 
being nearest to the :present case is.the ruling of the Privy 
Council in Rai Dwarka Nath:Sarkar Bahadur v. Haji Moham- 
mad Akbar 8. There the question was sought to be raised for 
the first time in the Appellate Court and their Lordships of 
the Privy Council held that it should not have been allowed 
to be so raised. The question whether a legal representative 
of the deceased partner should be bound by the reference 
made by a survivng partnerin relation to a partnership 
contract was not a pure questionof-law to be decided 
without reference to the facts of the case; and it was 
held that the High Court was in. error in permitting the 
question to be raised for the first time in Appeal. That passage 
at least suggests that there maybe circumstances in a parti- 
‘cular case which would justify the Court in holding that the 
legal representative of the deceased partner was bound bya 
reference by the surviving partner relating to a partnership 
contract, 


Mr. Krishnaswamy Atyer the learned Wakil for the res- 
pondents however urges that the surviving partner’s powers are 
wider than those of ‘an ordinary partner after dissolution. 
That may be so geuerally speaking. But it isa well estab- 
lished rule relating to partnership that if one partner has the 
authority to settle accounts relating to partnership and to give 
release with respect to partnership debts he can also be sued 


1, (1899) I. L. BR, 22 All. 185 2 (1899) 1 Bom, L. R 828, 
` 3. (1914) a7 M. L. J. 192. 
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alone on a contract entered into by him, and his other partner 
would be bound by the decree so obtained. That being so, 
it is fot easy to understand why in a case where a partner is 
sued alone he should not- be at liberty to agree toa submis- 
Sion and why the award. on: such'a submission should not as 
between him and his:co-partner be good and conclusive evi- 
dence of the liability of thé firm. It is not contended” in this 
case that the submission was not bona fide. In fact it Was as 
much the interest .of the plaintiffs as would have been that. 
of the defendant, if he was a: party to the suit to resist an 
unjust claim and if the plaintiffs thought that the submission 
was the best way of settling- the disputes, there is no good 
reason for holding that this partner should not contribute to. 
the amount decreed by the: award. As the submission was 
bona fide and as it has not been: shown that the award 
was vitiated by any illegality we must hold that the. 
defendants are liable ‘on' the basis of the award. On that basis 
the plaintiffs would be entitled to get from the defendants the 

sum of Rs. 800 with interest from the date of the award. ; 


The-next point taken in: appeal refers to the expenses of 


‘certain litigation in O. S. No. 80 of 1910 already referred 
‘toand of O. S. No. 118 of 1910. The Lower Court dis- 


allowed the claim on . the ground that the entries in- the 
accounts stand in the name of one Palaniappa Chetty who 
was the agent of the Plaintiffs. But if the money 
was spent through that agent, there seems to be no reason’ 
why on that account the amount so spent should be disallow- 
ed simply because the amounts are entered in the name of 
the person who actually disbursed them. Mr. Krishnaswamy 
Aiyar however argued that there is really no evidence that the 
sum claimed under this head was actually spent on account of 
the suits relating to the partnership transactions. We have 
the accounts Exhibits S and T series and the evidence of one 
of the plaintiffs that the entire expenses relating to the litiga- 
tion amounted to the sum entered in the schedule D of the 
plaint that is Rs., 865-13-0. There was no serious attempt 
made to show that this is incorrect. We therefore hold that 
half of this amount should have been decreed to the plaintiffs. 
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As regards the third point it relates to the rate of 
interest. The Subordinate Judge hasallowed interest at 6 
per cent. but the defendant’s own evidence is that the usual 
rate, that is the Madras rate of interest prevailing among the 
Chetties is 84 per cent. That we think is the rate which should 
be awarded. The decree will therefore be modified in accord- 
ance with the above findings. The appellants will have their 
costs frem the respondents. 


A. V. V. ee 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SPENCER AND MR, JUSTICE 
ODGERS. 
Kunhiparambath Parkum Kunhi Koranath 
Chandu Alias Appa .. Appellant.* 
v 


Autholi Thoovakunon Ramunni ... Respondent. 


Negotiable Instruments Act Ss. 4, 15 and 16—Amending Act V of 1914—Promis. 
sory note payable in the alternative to one of several payees—Hndorsoment—Assign- 


ment of actiunable claim—Transfer of Property Aot 9. 180. 

A note exeouted before the passing of the Amending Act V of 1914 and made 
payable in the alternative to any one of several named payees is nota promissory 
note Within the meaning of S. 4 of the Negotiable Instruments Act. 

A Written acknowledgment of the receipt of money due under a promissory 
note, signed by the payee, does not, without more, amounttoan indorsement 
under 8. 15 of the Negotiable Instruments Aob. Nor is it effective as a transfer of 
an actionable claim under 8. 180 of the Transfer of Property Act in the absence of 
words of assignment. 


Appeal against the decree of the District Court of North 
Malabar in Appeal suit No. 800 of 1917, preferred against the 
decree of the Court of the Additional District Munsif of 
Tellicherry in Original Suit No. 75 of 1915. 

Mir Zynuddin for Appellant. 

C. Madhavan Nair for Respondent. 


The Court delivered the following 

Judgments :—Spencer, J. I feel no hesitation in holding 
that there was no valid endorsement contained in Exhibit A. 2. 

This purports to be an acknowledgment of the payment of 
Rs. 631 and odd and is signed by Ampu who is one of the 
three alternative payees under Exhibit A. 


* B. A. No, 1618 of 1919. 21st July 1920. 
35 
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This is not either an endorsement in full or an endorse- 
ment in blank as defined in S.16 of the Negotiable Instru- 
ments Act. It isnot the former as there is no direction to 
pay the amount in the instrument to a specified person, and it 
is not the latter as it does not consist only of the signature of 
the indorsee’s name. 

The District Judge dismissed the suit for another reason 
also. He held that Exhibit A was not a negotiable instrument 
as it was executed before the passing of Act V of 1914. That 
Act in its preamble declared that it was expedient to amend 
the Act of 1881 so as to remove doubts as to the validity of 
the making and endorsing of negotiable instruments in certain 
forms. These words might lead to the supposition that the 
law was really the same before the Act was passed and that 
all that was needed was to remove uncertainty as to the 
validity of negotiable instruments drawn in favour of joint 
payees or alternative payees. 


But in fact it does not appear that negotiable instruments 
drawn in favour of alternative payees would have been treated 
so valid if a case of one of them had come before an Indian 
Court before 1914 and an authoritative ruling obtained. 


In England it was held so long ago as 1819 that a note 
whereby the maker promised to pay a specified sum to A or to 
B and C was not a valid promissory note under the Statute of 
Anne, See Blanckenhagen v. Blundell 1. 


It was not till the Bills of Exchange Act of 1882. was 
introduced that a bill was allowed to be made payable in the 
alternative to one of two, or one or some of several payees. 
Chalmers in his Commentary on S. 7 (2) of that Act observes 
that this sub-section materially altered the previous law, 
Thus when the Negotiable Instruments Act of 1881 was 
passed in India, the English Law did not recognise alternative 
payees. l 

When the Indian Act was enacted it may be taken to have 
embodied the law prevailing in England at the time, when it 
defined, in S. 4, a “promissory note” as an instrument in 
writing containing an unconditional undertaking to pay a 

1. (1819) 2 Band Ald 417=106, E, R. 418, 
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certaih sum of money only to of to the order of a certain per- 
son or to'the bearer of an instrument. 

“The oinission to include a přovision resembling 6. 4 
(2) of the English Act was not rectified till 1914. 

Joint payees were recognised even before the amendment 
of the Negotiable Instruments Act of 1881 (See S. 51 of 
that Act and Muhammad Khumarali v. Ranga Rao, 1) but not 
payees in the alternative. I consider therefore that the 
District Judge was justified in his, refusal to treat Exhibit A as 
a negotiable instrument. 

The Appellant’ s Counsel relies on Muthar Sahib Maraikar 


v. Kadir Sahib Maraikar 2 and argues that, the endorsement - 


Exhibit A 2. may be upheld as effecting an assignment of an 
actionable claim under S. 130 of the. Transfer of Property 
Act. The objection to so doing is the complete absence of 
operative words of transfer. 

The Second Appeal fails and is dismissed with costs. 

l Odgers, J. Mr. Madhavan Nair, Counsel for the Respon- 
dent, contends that the Act of 1914 (V of1914) is. not retros- 
pective: and therefore that if the date of execution of the 
promissory note in question is subsequent to the act (which is 
admitted) it must fall within the previously existing law. Now 
the Negotiable Instruments Act came into force on 1st March 
1882 and the English Statute (45 and 46 Victoria Ch. 61) of 
1882 came into force on 18th August 1882. The latter con- 
tains in S. 7 (2) a provision that a bill may be made paya- 
ble to two or more payees jointly or it may be made payable in 
the alternative to one of two, or one or some of several payees. 
But this provision was not incorporated by the legislature into 
the Indian law till the Act of 1914 and there seems no authority 
for. saying that it was incorporated into the Indian law by any 
judicial decision between 1882 and 1914. There is no doubt 
that the Act of 1914 is an amending Act, It distinctly says 
thet it.is.(S. 1) and does not say that itis only declara- 
tory of the existing law. Now S.4 of the N egotiable Ins- 
struments Act defines a promissory note and states that it con- 
tains an unconditional undertaking to pay a certain sum of 





1. (1901) I. D. R. 24 M. 654. 2, (1905) I. L, R, 28 Mad, 544=15 M. L .J. 884. 
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money only to or to the order of a certain person, a certain 
person is an ascertained person and it was held as long ago as 
1819 in the leading case of Blanckenhagen and another v, Blun- 
dell 1 that a note wherein the maker promised to pay to A or to 
B and C is not a promissory note within the statute of Anne 
and that an action could not be maintained upon it. 


It therefore seems to me that the document sued on is 
not a negotiable instrument within the Negotiable Instruments 
Act, 1882 as it was made before 1914. Iam inclined to think 
that Mr. Madhavan Nair is also right in his second contention 
(i. e„) that the so-called endorsement (Exhibit A. 2) 
does not fall within the provisions of S. 16 of the 


' Negotiable Instruments Act, S. 15 of the Act defines 


endorsement as “ when the maker or holder of a negotiable in- 
strument signs the same, otherwise than as such maker, for the 
purpose of negotiation, on the back or face thereof, etc.” 


S. I6 sets out the different sorts of indorsements— 
sorts of indorsements (e. g.) “in blank” and “in full”—Here 
in Exhibit A. 2. all we have is an acknowledgment of the reciept 
of Rs. 631-6-5 “being the principal and interest under this 
pro-note”’, signed by one of the alternative payees of the suit 
note. There is nothing to show that the money was not 
received on account of the maker, at any rate it appears clearly 
not to be such an endorsement as would fall within S. 15 
and S. 16 of the Act. This is quite apart from the question 
as to whether one of several alternative payees under the Act 
of 1914 could validly endorse—a question which in face of my 
finding as to the invalidity of Exhibit A. as a pena so) note 
does not arise in the present case. 

On the pointas to whether Exhibit A 2. can be a trans- 
fer of an actionable claim under S. 130 of the Transfer of Pro- 
perty Act several cases have been referred to. Itis clear that 
Exhibit A. 2. contains no words of assignment as such. In 
Muhammed Khumarali v. Ranga Rao ? it was held that though 
there could not be an endorsement by one joint payee to ano- 
ther, yet the endorsement might be relied on as evidence of an 
assignment by way of release in favour of the endorsee. In that 
case it was expressly stated (p. 656) that the suit was maintain- 


1. (1819) 2B. and Ald 417, 2, (1901) I. L, R, 24 Mad, 664, 
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able “by reason of the other joint payee having transferred his 
' interest therein to him”. It further would appear that in this 
case the endorsement was in the shape of an order or request 
to the maker to pay the amount of the note to the endorsee 
though this is not clear from the report. In any case it seems 
no authority for the present.case which is that of a receipt by 
one of the payees and signed by him. 

As laid down in Muthar Sahib. Maraikar v. Kadir Sahib 
Maraikar! endorsement is not the only mode by which negotia- 
ble instruments may be assigned ; but the difficulty in the pre- 
sent case is that there are no words of assignment or any ex- 
pression of intention to transfer the rights of Ampu to the 
plaintiff—a direction in writing to pay the amount due on an 
instrument endorsed on such instrument, by the payee thereof, 
coupled with delivery of the instrument so endorsed to the 
person to whom payment. is directed is an assignment within 
S. 130 of the Transfer of Property Act. This was laid down 
in Rama Iyer v, Venkatachallam Patter 2. There is no such 
direction to pay here. These are the cases relied on by Mr, 
Mir Zynuddin, counsel for the Appellant, and as already 
stated, they do not in my opinion bear upon the case. I 
therefore agree with the learned Disirict Judge that Exhibit A. 
2. does not constitute a valid assignment under 5. 130 of the 
Transfer of Property Act. 


I agree with my learned: brother and would dismiss this 


Second Appeal with costs. 
A, V. V. —— 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR JUSTICE ABDUR RAHIM AND MR. JUSTICE 
BURN. 
Sreemantha Raja Yarlagada Mallikarjuna... Appellant (Plaintiff) 
Prasada Naidu Bahadur Zamindar. ; | 
v. 


Renduchintala Subbiah and others. p Respondent (Deft.) 


- Madras Estates Land Act (I of 1908)— Ryoti land—Conversion into Private 
land—Proo f—Quanium—Letiing of ryoti land as. Kamatam land—Provision in 
lease for tenant quitting ot evil of - landholder —charge of tenants—Variation of rale 
[a MAA KANAAN AA NA A KA GA Gg AA A GAN KAG, TANG a a aaa aan ama aana an, 


* Appeal No. 197 of 1916. 18th November 1919. 
1.. (1905) í. L R. 98 Mad. 544=15 M. L. J. 884. 
2, (1906) I. L. R. 30 Mad. 75=16 M. L, J. 554. 
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of *rent—No direct cultivation by land-holder. and no evidence of intention on 
his part to undertake direct cultivation —Effect—S. 1856—Local custom of land-holder 
treating ryoti land as private land—Hvidence of —Effect—Ryott land becoming 
uncultivable for sometime—Effect—S. 3 (15)-—Ryot—Tenant of grasing land— 
Provision in lease for payment of rents in event of portion of land being cultivated 
lumping of grazing land with agricultural land—BHf fect. ; 


In a suit brought in the Civil Court by a Zemindar to eject the defendant from 
J50 and ədd aores of cultivated land claiming them as his private or home, farm 
land, it appeared that before 1864 the land was under the cultivation of ryots aB 
Tyoti land; that in 1864 in consequence of a violent cyclone and the action of the 
sea, the suit land was flooded and owing to salina deposits could not be cultivated 
for sometime ; that the land continued to ba ryoti till 1873; that from and after 
1874 the plaintiff’s father and the plaintiff after him had granted a series 
of leases which degoribed the suit land as Kamatam and were for fixed 
periods and in which the lessees undertook to relinquish the land at the end of their 
term, the rates of rent varying from time to tima and the lessees being changed ; 
that the land had never been cultivated directly by the plaintiff or his predecessors 
up to the 1st of July 1908; and there was no evidence of any intention on their 
part to undertake such cultivation, that on that date the defendant was in possession 
under one of the leases referred to above ; and that the land was not old waste and 
held for the purpose of agriculture. eld, that the land remained ryoti on 1-7-08 
as the landlord could not convert it into his private land; that in any view, the 
facts found did not establish a oase of conversion of ryoti land into private land ; 
that the plaintiff had no right to eject the defendant ; and that the Civil Court had 
no jurisdiction to entertain the suit, 


The test to be applied to see whether land is home-farm or Kamatam land ia 
whether the land is in the actual direof cultivation of the landholder and, if he let 
it‘out on lease, whether he had the ultimate intention of cultivating it himself. 

Zemindar of Chetlapallt v. Somayya 1 apprd. 


In deciding whether conversion has really taken place or not it is irrelevant to 
prove that the land-holder has been desoribing the land ag Kamatam and has been 
leasing it out under that name for oultivation by others. It would ba important 
to establish that the land was of 2 kind which was usually brought under the 
direct cultivation of the landholder and was retained by him for that purpose. 


Per Abdur Rahim J.—Evidence of custom prevalent in the part of the locality 
in which the suit land is situated on the part of the Jlandholder treating ryoti 
land as his private land is, under 8. 185 of the Estates Land Act, merely a piece of 
evidence whioh the Court has to consider in determining whether the land in 
disputa is the privateland of the Jandholder or ryoti land and is not by itself; 
sufficient to determine the character of the lang. 


Per Burn, J.— Ryoti land does not forfeit its character as such merely beacause 
it goes out of cultivation for soma years. 


A tenant holding land let for pasturage only is not a ryot within the definition ' 
in S. 3 (15) of the Madras Estates Land Aot. The fact thatin the lease deed by 
hich such land is let provision is made for a iate of rent to be paid in the rent 
of a portion of'the land being cultivated or that such land is lumped with agrioul- 
turalland without distinction does not alter the nature of the transaction, 





. =- ee aa 
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Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Masulipatam in Original Suit No. 18 of 


1914. 
The Hon'ble Mr. B.N. Sarma for Appellant. 


V. Ramadoss for Respondents. 

The Court delivered the following 

Jadgments:—Abdur Rahim, J.:—I agree in the con- 
clusion arrived at by my leartied brother in his judgment 
which I had the advantage òf reading but as the appeal raises 
a question of some importance relating to the interpretation 
of the Madras Estates Land Act I shall briefly give my 
reasons. a Ss aoe a 

The plaintiff who is the. appellant, before us sued to eject 
the defendant from nine kattis or.153 acres of cultivated land 
claiming them as his private or home-farm land and also from 
65 kattis of waste land in the-village of Mejuri in the Zemin- 
dari of Chellapalli otherwise, called. Devaralakota. The appeal 
relates to the land of.the former. description with. respect to 


which the suit was dismissed and the memorandum of objec- 


tions, filed by the defendants is against, the decree in favour of 
the appellant with respect to the waste land. I shall first deal 
with the appeal in which the only question. raised is whether 
the 9 kattis of cultivated land in suit are the home-farm land 
of the Zemindar. If the finding of the Subordinate Judge that 
they do not form his home-farm land is correct then the suit 


was rightly dismissed both on the ground that such a suit ‘is l 


exçluded from the jurisdiction of the Civil Courts and- also 


because the plaintiff | would have no rightto eject. the defen- 


dants, o soe 

With naa to this non one important fact, is, to 
be borne in mind. In 1864 in consequence of a violent cy- 
clone and the action of the sea.the land in dispute was flooded 
and, owing to saline deposits, could not be cultivated certainly 


for 2 or 3 years and, according to the. appellant, for 8 or 9 


years afterwards. His case is that he himself reclaimed the 


lands and from 1873 let out the lands as kamatam down to 
about March, 1909, when disputes arose between ‘him and 
the defendants and there were procéedings in the Magistrate’s 
Court in consequence. The Magistrate having upheld the 
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defendant’s possession by his order dated 29-11-1910 the 
plaintiff kas filed this suit. 


That the Zemindar has been describing these lands as 
kamatam in the leases granted since 1873 and increasing the 
rent from time to time and stipulating for the quitting of the 
lands at the end of the terms mentioned in the leases is ad- 
mitted. It is also found, and that finding has not been 
challenged before us, that in some cases the lands have changed 
hands. The evidence as to whether the lands in dispute were 
uncultivable during the entire period between 1864 and 1873 
and whether the planitiff himself reclaimed the lands is neither 
very clear nor consistent. On the whole I am inclined to 
accept the conclusion of the Jearned Subordinate Judge on 
the point set out in paragraph 18 of his judgment. If the 
case of the plaintiff was true accounts should have been forth- 
coming to show that he spent money on reclamation of the 
lands’ or that he directly cultivated them in the years 
1874 or 1885 to 1887. The explanation for non-production cf 
accounts relating to that period is not satisfactory. The 
Subordinate Judge has also given other reasons in support 
of his conclusion and it is necessary to repeat them 
That the land was in the occupation of ryots before 
1864 is supported by strong evidence. The cultivation 
accounts of fasli 1254—Exs. II, Il-a and XI and other docu- 
ments discussed in the judgment of the learned trial Judge 
clearly support the case of the defendant’s on this point. It 
therefore comes to this: that before 1864 the land was under 
the cultivation of ryotsas ryotiland, and from 1864 onwards the 
Zemindar tried to treat the land as his Kamatam, but he never 
in fact as found by the subordinate Judge cultivated the land 
himself, nor is it proved that he reclaimed any portion of it. 
He certainly in the leases that he granted described the land as 
Kamatam, varied the rent from time to time andin many 


cases changed the ryots. 
The two main points raised by the appellant are firstly 


that it was Kamatam land from the very beginning, and se- 
condly that even if it was ryoti land, he converted it inta 


Kamatam after 1864. 
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As regards the first, it isa pure question of fact, and, as I 
have already indicated the evidence tends to negative the ap- 
pellant’s case. In fact there is hardly any evidence in sup- 
port of his contention on this point. Whether the Zemindar 
is entitled before the passing of the Madras Estates land 
Act of 1908 to convert the ryoti land into Kamatam de- 
pends on the view one takes of the Estates Land Act in 
this cénnection. The question what is home-farm land and 
what is ryoti land within the meaning of, this act has been 
discussed ina number of cases of this Court and the general 
conclusion arrived at is that ryoti landis land which is 
in the occupation of the cultivating ryotin contrast with 
the home-farm land which the Zemindar is entitled to deal 
with in any way he choses by contract without being hamper- 
ed by the provisions of the Estates Land Act. What is home- 
farm land has recently been discussed by the learned 
Chief Justice and Mr. Justice Seshagiri Aiyar and their 
conclusion has been accepted by the Privy Council. The test 
which is laid down in the judgment of the learned Chief 
Justice in Zemindar of Challapalli v. Somayya,! was whether 
the land wasin actual direct cultivation of the Zemindar 
although he might let it out on lease for some reasons 
provided he had the ultimate intention of cultivating it him- 
self. The test has been approved by the Privy Co acil 
in Yerlagaddu Mallikarjuna Prasada Naidu v. Somayya,? and 
applying it to this case the appellant’s contentions must alto- 
gether fail. Since 1864, he has always been letting out the 
land. The evidence he gave of direct cultivation during 
some years‘was rightly rejected by the Subordinate Judge. 


The next contention is that even if so, the Zemindar has 
effectually made the land Kamatam or home-farm land by the 
assertion of such right in the various leases which he granted 
and'by the manner of his dealing with the land. Reliance is 
placed on the dictum of Mr. Justice Subramania Aiyar in 
Cheekati Zemindar v. Rana Sooru Dhora ® to the effect that it 
was open to the Zemindar to absorb the ryoti land into his 
home-farm land by dealing with it as such. But itis 2 

1, (1914) I. TL, R. 89 Mad. 3841—27 M L. J. 716 


2. (1918) I, I. R. 42 Mad. 400=36 M. L. 257 
3. (1899) I.L, R. 28 Mad. 818, 
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general statement of what used to be the practice, of some 
Zemindars and I cannot accept it as conclusive of the ques- 
tiop. I think-ve must look to the provisions of the Estates 
Land. Act to see whether such a conversion was possible having 
regard to. the. provisions of this Act. . The defendants were 
in possession of the land at the time the Act came into force 
and therefore under S. 6 they will .be entitled to hold it per- 
‘manently with occupancy right unless'it was shown thit the 
land was not ryoti land. ‘It was’ ryoti laid -till 1864 and the 


enquiry therefore: must be whether its character had been 


changed: by the action of the Zemindar. ‘It'seems to methat’S. 
8 of the Estates Land Act read along with S. 185 and other 
provisions of the Act make it clear that the ` legislature 
intended to lay down that ‘ryoti land cannot be turned into 
home-farm land by the Zemindar by any Act of his either 
before or after the passing of the Act unless it-:came within 
the special provisions laid down in this connection. S. 8 
says that wherever there is a union of the two iiterests that is, 
melwaram and kudiwaram-interest either by ‘transfer, succession 
or otherwise in the same person, such person shall have ‘tio 
right- f hold the land as a ryot but shall hold it as 
a landholder; and then sub-section (3) says that such a merger, 
by which T take it the ‘legislature ‘meant union of interests 
shall ‘not have the effect of converting ryoti land into private 
land. ‘The effect of this is that’ although for the time being 
by transfer, succession, relinquishment or otherwise the land- 
holder may enjoy the kudiwaram in addition to his melwarari 
but the land itself does not loose its charactar ag ryoti land 
does not become private land of the’ Zemin dar, that is tu say, if 
thereafter the landholder lets òut'the land for cultivation, the 
ryoti character is revived and the person in’ possession will be 
entitled to occupancy rights: Much light i is thrown on this by 
the provisions of sub- section 4 which says that if the’ land holder 
has acquired kudiwaram for valuable ` consideration before 
the passing ‘of the act or by inheritance then ‘in’ such cases he 
shall have for a period of 12 years from the passing of the Act 
the tight to admit any person he chooses to the possession’ 
ot such land on such terms as may” be” agreed. upon between 
them, that is to say fora péricd ` ‘of, 12 years, he can- enjoy 
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and deal with it as his home-farm land. For instance if he 
lets it out on lease within the .12 years the ryot in actual 
cultivation would not acquire any occupation right thertin. 
On: this point I agree with Seshagiri Aiyar, [Ts view of the law 
in Zemindar of Chellapalli v. Somayya. 1 

Apparently however the legislature wanted to make some 
provision in.order to enable the Zemindar who has been in 
enjoyment of ryoti land by direct cultivation before the 
passing of the Act for a period of 12 years to give the Zemindar 
with respect to such land the right of treating it as his private 
land. That is what is enacted by the proviso to S. 185. As 
pointed out’ by Mr. Justice Seshagiri Atyar in Zemindar of 
Chellapalli v. Somayyal the main body of that section only 
points out what shall be regarded as eyidence showing 
whether the land in, question is ryoti or privateland. It 
lays down. when in any suit or proceeding it becomes 
necessary to determine whether any land is the landholder’s 
private land, regard shall be had to local custom and to the 
guestion whether the land was before the first day of July 1898 
specifically let as private land and to any other evidence that 
may be produced, but the land shall be presutned not to be pri- 
vate land until the contrary is shown”. It was contended by Mr. 
Sarma, the learned Vakil for the appellant that what is enacted 
here is that if there be evidence of custom prevalent in that part 
of the locality on the part of the landholder treating ryoti land 
as his private land, then that custom by itself would be sufficient 


to determine the character of the land. In my opinion, this‘ 


contention is clearly untenable. The evidence of local custom 
is merely a piece of evidence which the court has to consider 
in determining whether. the land in dispute is the private 
land of the Zemindar or ryoti land. Any other construction 
of. S. 185 would be directly in contrayention of S. 8 and in- 
deed of. the whole scheme of the Estates Land Act. In this 
case what has been proved by Mr. Sarma’s client is that his 
client who has Zemindari Lands in a number of other villages, 
iD letting out on lease the land which came into his possession 
either by relinquishment or otherwise stipulated in the leases 
that he would be entitled to eject the tenants at his pleasure 
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and to vary the rent, Such a course of dealing, no doubt, would 
have evidentiary value in ascertaining whether the land is in 
fact home-farm land or ryott land but would not operate in 
law to make the land home-farm land. With these few 
remarks I agree with my learned brother that this appeal 
should be dismissed with costs. 

I also agree that the memorandum of objections should 
also be dismissed with costs and have nothing further to add, 

Burn J:—Plaintiff is the Zemindar of Deveralakotta in the 
Kistna District. He brought this suit for a declaration 
that .certain lands situated in the village of Majeru of his 
estate are his private lands and to obtain possession by eject- 
ing the defendants. The lands to which the suit relates fall 
admittedly into two categories: (1) cultivated land, 9 Katties 
or about 133 acres in extent and (2) uncultivated land, 65 and 
odd Katties in extent. Two schedules are attached to the 
plaint. Schedule A contains according to the plaintiff a list 
of the cultivated lands and Schedule B a list of the uncultivated 
lands. The plaintiff’s claim as regards the cultivated land has 
been dismissed by the lower Court on the ground that it had 
no jurisdiction to entertain a suit in respect of it. This deci- 
sion is based on a finding that the land is ryoti within the 
meaning of that term as defined in the Madras Estates Land 
Act and that the jurisdiction of the Civil Courts to entertain 
suits of this nature is excluded by S$. 189 of that Act. The 


_ plaintiff appeals. 


As to the uncultivated land the lower Court has decreed 
the plaintiff’s claim and a memorandum of cross objections is 
filed by the defendants. 

The point for determination in the appeal is whether the 
lower court was right in holding that it had no jurisdiction to 
entertain the suit. The decision of this question depends 
upon whether the 9 Katties of cultivated lands are private lands 
as contended by the plaintiff or ryoti land as asserted by the 
defendants. The plaintiff’s case is (1) that the land has always 
been private land or (2) that it was converted into private land 


prior to Madras Act I of 1908 coming into operation. 


It will be convenient to deal first with the facts disclosed 
in the evidence as to the history of the lani and the nature of 
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the occupation with reference to the allegations of the 
appellant. His case on this point briefly is this : the lands have 
been private from time immemorial, In 1864, they *were 
affected by the great Bunder cyclone and became uncultivable 
owing to saline deposit. This necessitated reclamation which 
was carried out by the Zemindar who subsequently cultivat- 
ed the land directly in some years between 1864 and 1874. 
After that date he leased the lands as his own private 
-Jands. Lease deeds were executed from time to time. The 
first-is Ex. G of 7th September 1874, and the last Ex. A of 2nd 
August 1904. The former is for a period of 8 years and the 
latter for 5 years. The plaintiff also alleges that during the 
time when the lands were ordinarily let out in this manner there 
were three years in which they were directly cultivated on 
this account and that in two years 1892 and 1893 the lands 
were let out for cultivation but for pasturage only. ‘The last 
lease expired in March 1909. The plaintiff. asserted that he 
had been in occupation for a short period after that time. This 
point however is not of importance. The crucial date is the 
lst July 1908. The deendants. were then in possession. The 
main question to be determined is what the nature of their 
possession was, and this cannot be affected by anything which 
the plaintiff may have done in the following years. 


The plaint is silent as to how the land was cultivated, if 
cultivated at all, prior to 1864; but the contention of the plain- 
tiff was (vide P. W. 20) that before that time it had been under 
direct cultivation of the Zemindar as his private land. The 
defendants (vide D. Ws 1 and 3) allege (a) that it had been 
cultivated by the ryots of Chinnapuram, the village to which 
the defendants belong. The Subordinate Judge is of opinion 
that the lands had been in the occupation of ryots (vide para. 
23 of his judgment) but he considered it unnecessary to 
decide whether Chinnapuram ryots were the cultivators asa 
finding that the lands were ryoti was sufficient in his opinion, 
The plaintiff has exhibited only one document of a date prior 
to 1874. Nota single piece of documentary evidence is produced 
tə indicate that the plaintiff had ever dealt with these lands as 
-his private lands prior to 1873 or that they had been so treat- 
-ed inthe village accounts. The, Subordinate Judge thought 
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that the accounts had been purposely withheld and this 
opinion is probably correct. Accounts must have existed. It is 
unlikely that all can have disappeared ; and the plaintiff in 
whose custody they must be has given no satisfactory explan- 
ation for their non-production. The defendants have been able 
to produce copies of certain village accounts relating to this 
period and the genuineness.and admissibility of these’ docu- 
ments have not been questioned before us. Ex. II (a) fs the 
jamabundy Chitta of 1842. This account shaws that the 
whole cultivable area of the village was then classed as Seri. 
It is admitted (vide P. W. 1) that Seri in this locality is the 
term used to describe lands in which ryots have occupancy 
rights. The account gives details of all the different classes 
of lands in the village and it may be noted that the total 
extent of the cultivable land is given at the same figure as that 
Shown in Ex. X relating to 1878. The difference between 
the two accounts lies in this that whereas Ex. II (a) shows 
that no Kamatam land existed in the village Ex. X shows a 
otal of 44 and odd Katties under this head as forming part of 
ihe total cultivable area. 


Other accounts, e. g. Ex. III A are relied upon as containing 
no reference to the existence of Kamatam lands. The same 
absence of mention of Kamatam landsis observable in docu- 
ments of dates between 1864 and 1873; e. g. Ex. XII A of 1870 
which sets out the demand on Kamatam lands in a number of 
villages but shows none for Majeru and Ex, P (1) of 1869 in 
which an area is shown as under ryots’ holdings which 
approximates to what was admittedly the total cultivated 
extent in the village about that time. 


“The explanation tendered for the plaintiff that Seri and 
Kamatam lands were not distinguished in the accounts has been 
rightly rejected. The fundamental difference in the Zemin- 
dar’s right in respect: of these two classes of lands is well 
known and itis most unlikely that they would have been 
lumped together as is now suggested. The explicit statement 
in Ex. II (a), the absence of any reference to private lands in 
other accounts and the failure of the plaintiff to produce any 
documentary evidence in support of his assertion fully justify 
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the conclusion of the Subordinate’ Judge that the lands were 
ryoti prior to 1864. 
The village was seriously affected by the ‘cyclone of 4864 


and there is some evidence that the Zemindar took steps 


to have the land free from saline deposit left by the inun- 
dation and that he cultivated the lands for a few years prior to 
1874 (vide.P. Ws 16,°17' arid 18). The Subordinate Judge 
has di$credited this evidence and I am not prepared to say 
that he is wrong. The. statements -are made by interested 
witnesses: There is no record to corroborate their ‘testimoney 
either as to the reclamations or cultivations. P. W: 17 gives no 
evidence on the latter point and the other: witnesses are 
very vague as to.the years in which cultivation is alleged to 
have taken place. According to P. W. 16 accounts bearing 
on these matters ought to bein the Zemindar’s office but 
none has been produced. Reference has been made to a 
recital in Ex. 'G. to the effect that the land was then (1874) 
under Kamatam cultivation., Such:a statement is of very 
little weight as. indicating direct cultivation by the Zemindar. 
The subsequent use of the term does not import any thing 
of the kind, and it is clear that Ex. G. was’:worded as. it 
is: fot the express purpose of. asserting. exclusive rights 
in the Zemindar. Ex. XI has also been referred to but. in 
my opinion the effect of:this document has been correctly 
stated by the learned Subordinate Judge in pata, 23 of the 
judgment and far from ‘supporting. the plaintiff’s case as is 
claimed it shows that as late as 1873 the land in suit had not 


been described as Kamatam. Such accounts relating to these 


years ‘as have been exhibited, Ex. V. (a) P 1 and XII (a) 
lend “no support. to’ the allegation that these lands were 
under personal cultivation of the Zemindar. Ex. V. (a) shows 
that Chinnapuram ryots held a considerable extent of land in 
Majeru even after the cyclone, z.¢., in 1865 but it is not possible 
‘to identify the fields mentioned with those in suit. The oral 
evidence as to defendant's cultivation between 1864 and 1874 
is of very little value. This does not however affect the result 
as the plaintiff has failed to establish cultivation by himself. It 
is very likely that owing to deterioration of the soil after the 
cyclone these Seri lands or Some-of them were relinquished 
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by the ryots subsequent to 1864. Mere relinquishment 
would not however alter their character and the plaintiff has 
failed to show that anything more happend to effect any such 


change. Another argument advanced was that as the land 


admittedly went out of cultivation for some years between 
1864 and 1874 it must be regarded as having been no longer 
cultivable within the meaning of S. 3 (16) of the Estates Land 
Act. Itisimpossible to accept this contention. To Go so 

would involve this result: that when land becomes incapable 
of cultivation owing to temporary causes, e.g., sub-mersion, it 
forfeits its character as ryoti land. This would be an altoge- 
ther unreasonable interpretation to put on the words of the 
Act. The present instance is a weaker one for the land could 
probably have been rendered fit again for profitable cultivation 
at any time by some extra expenditure of money and labour. 

In the result I think the Subordinate Judge was right in holding 
that the lands were ryoti up till 1873. 

The main facts as to what happened from 1874 onwards are 
not in dispute. There is no doubt that the plaintff’s father and 
the plaintiff after him intended to convert the land into their 
private property in the sense that they desired: to extinguish 
occupancy rights which had existed anu to prevent the future 
assertion of such rights by cultivators of these Jands. To this 
end a series of leases was granted beginning with Ex. G. and 
ending with Ex, A. These admittedly cover the suit lands 
and it is unnecessary to give details about these documents for 
there is no controversy as to their contents. The. land is 


‘described as Kamatam. The demises are for fixed periods. 


The lessees undertook to relinquish the lands at the 
end of their term. The Subordinate Judge has found 
that the rates of rent varied from time to time and that 
the lessees were changed. These findings have not been 
questioned before us. As already stated the plaintiff alleges 
that the practice of granting leases was suspended for 
three years and that the lands were under direct cultivation on 
behalf of the Zemindar during this period. The Plaintiff has 
however no consistent case as to which these three years were. 
P. W. 20 depòses that the direct cultivation was for three 
years preceding the appointment of a Receiver by the Court, 


~ 
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The evidence shows.that this appointment was made: in 1887, 
This was the allegation before the Subordinate Judge and he 
points out, that it is falsified by Exhibit- VII, a registered lgase 
for these very years. P. W. 16 also says that the suit lands 
were ‘held on lease in 1887. A list, Ex. N, of Kamatam lands 
was given to the. Receiver in 1887 and it shows 12 Katties in 
Majeru tinder this head. The suggestion. is that the 9 Katties 
now ift dispute are included in this..total.. As is pointed out 
by the Subordinate Judge, this account does not indicate 
direct cultivation, for it describes the lands: -as leased. out.to 
others. It is now suggested that the three years began in 1887. 
The non-production of lease deeds for 1888.and 1889 is relied 
upon and the.oral evidence. of P. W. 16 and 17. No documen- 
tary evidence has been produced. In its absence and in view 
of the statement of P. W. 20, I am not prepared. to attach any 
weight to the vague assertions of the two other witnesses or to 
the non-production of lease deeds for.the years from 1887 to 
1889. The Plaintiff has failed to establish direct cultivation for 
any years between 1885 and 1890. | It appears to be true that 
the lands were not cultivated in 1902 and 1903 as the result of 
floods. and that they were let for pasturage only during those 
years. This incident does not appear to be material. 

. The facts then are that the suit land was ryoti up to 
1873 at least and that it had never been directly cultivated 
by the plaintiff or his, predecessors up. to the Ist July . 1908. 
On that date the defendants ‘were in possession under Exhibit 
A.. The land was not old waste and it was held for the purpose 
of agriculture. If the land was ryoti the-defendants acquired 
permanent right of occupancy from the lst July 1908 when 
Madras Act I of 1908 came into force. if -they did not already 
possess this right. If they have this right. they cannot. be 
ejected except under the provisions of the Act and a. Civil 
Court has no jurisdiction to entertain a suit of this nature. 
The plaintiff alleges however that the land has-been converted 
from‘tyoti into private. On the facts found, this change if it hap- 
pened at all, must have taken place after 1873. 

. Tam prepared to assume in favour. of the : Appellant 
(although the point is not free from doubt) that at the:. time 
he first let the land under the name of.Kamatam (Exhibit G) 

37 
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it had come into his possession on relinquishment. The res- 
pondents contend thatryoti land could not be converted into 
private land under the law as it stood prior to the passing of 
the Estates Land Act. There was then a presumption that a 
person admitted to possession of relinquished land or waste had 
occupancy right—(Cheekati Zemindar v. Ranasooru Dhora +), 


. the land holder had greater freedom of contract than under the 


present law and he could prevent the acquisition of the 
occupancy right by special engagements. The presumption 
remained and any person subsequently admitted without re- 
servation would at once acquire occupancy right. It is doubt- 
ful if the landholder could avoid this result by turning the 
land into private land. A remark of Subramania Aiyar, J. in 
his judgment in the Cheekati Zemindar's case is relied upon 
as indicating that conversion could be effected. There is no 
doubt that large areas of ryoti land were classed as private by 
Zemindars from 1870 onwards, but no case has been cited 
in which the effect of such treatment on the land by the 
Zemindar was considered. The further contention for 
the respondents is that even if the ryoti land had been treated 
as private prior to Act I of 1908 coming into force the pro- 
visions of the Act operate retrospectively to prevent any con- 
version. For the present purpose itis not necessary to con- 
sider the case of ryoti land which falls within the definition of 
old waste. The rights of a landholder who has acquired the 
right of an occupancy ryotin land ina holding are governed 
by S. 8. The union of the interests of the ryot and land- 
holder does not make the land private. It is however 
urged that after such union it is open to the landholder 
was of the opposite opinion. The learned Chief Justice 
to effect conversion. This is the view taken by Wallis, C. J. 
in Zemindar of Chellapalli v. Somayya 2. Seshagiri Aiyar, J. 
-was of the opposite opinion. The learned Chief Justice 
held on the facts that there had been no conversion and it 
is on this finding that the appeal to the Privy Council was dis- 
missed (Yerlagadda Mallikarjuna Prasad Nayudu v. Somayya 8, 
In S. A. No. 275 of 1913 (Ayling and Seshagiri Aiyar, JJ.) 
the land had been ryoti up to 1878. The lower Courts had 


1. (1899) 1, L. R.,23 Mad. 318. 3, (1914) I. L. R, 89 Mad. 841, 
8. (1919)_I. L. R. 42 Mad. 400. 
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found that it was then converted into “ Pannai’. On 
Second Appeal it was held that S. 8 prevented such a 
conversion and that the land remained ryoti. The exposi- 
tion of the scheme of the Act and the interpretation of S. 8 
by Abdur Rahim, J. in Dundampudi Venkatarayudu v. Bikkina 
Subbarayudu'1 seems to me to lead tə the same conclusion. 
There afe statements in some judgments which have been 
cited, e e.g. S. A. No. 1402 of 1912 which contemplate the possi- 
bility of conversion but no instance has been given in which 
such a cOnversion has been upheld. 

The scheme of the Act appears to me to be to divide all 
cultivable land into two categories (1) private land—the entire 
interest in such land is vested in the landholder. The temporary 
rights of cultivators of such land are based on contract. They 
cannot acquire occupancy rights except by the deliberate ac- 
tion of the landholder. (2) ryoti land—in all such land two 
separate interests exist—the melvaram and kudivaram interest— 
the former is vested in the landholder and the latter in the ryot. 

It seems to me that one main object of the tenancy law 
is to preserve these two interests and keep them separate. The 
kudivaram interest may be in abeyance but it can never be 
destroyed. The landholder cannot prevent the acquisition of 
the right by aryot. This 1s so even where a decree had been 
obtained before the passing of the Act establishing that the ryot 
had no occupancy right. (vide S. 3 cl. 7). In some cases the 
acquisition can be delayed and be conditional on payment 
but this does not affect the general principle under- 
lying the legislation. A landholder can hold the kudivaram 
interest In one case only, t.e., where he possessed it before he 
became the landholder—(vide Exception to S,6) and even then 
the two interests remain separate. 

The purpose of keeping the interests separate is to prevent 
encroachments by the landholder which would reduce the area 
in the estate in respect of which the relations between him 
and the occupiers are governed by the provisions of the Act and 
not by the general law. I think that S. 8 was intended to and 
does in fact carry out this object. 

The Act (vide S. 19) is not concerned with the relations 
between a ryot and his tenants or between a landholder and 
the tenants of his private land. S. 8 prevents the landholder from 








1. (1919) 49 1. O. 179. 
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putting himself in a ryot’s position and I think it also prevents 
him from attaining the same object by converting ryoti into 
privgte land. In some cases conversions before the Act are also 
clearly a subterfuge that it can be held that no conversion has:in 
fact taken place. Large areas might ‘however be: converted in 
good-faith and once- conversion has:-taken place the occupancy 
right is destroyed forever. This-interpretation of S. 8 does not 
interfere with private cultivation by landholders, They can 
cultivate ryoti land in their possession to any extent they 
please and for as long as they like. They cannot be compelled to 
admit ryots. I think the position of a landholder after the 
acquisition of the kudivaram is that he hoids as owner of the 
melwaram only. The kudivaram interest is not destroyed and 
will be revived as soon as-any one is admitted to occupation . of 
the land. The landholder is prohibited from enjoying both the 
interests and is consequently unable to convert the land into 
his: -private -land.-- This seems to me to ‘be: the effect of 
S.:8 cl, (1) and (8) read together. These. provisions place 
the same limitations on the rights of landholders whether the 
acquisition of the kudivaram interest was before or. after the 
Act. It was conceded in the argument that S. 8 rendered 
conversion illegal on the Ist July 1908. It seems to. me that it 
had the same: effect on- conversions alleged to. have been made 
prior-to that'-date. The “Act contains no provision for the 
conversion of ryoti land into private land though the -cun- 
verse case is provided forin S. 181. Reference is however 
made to the proviso to.S. 185 as contemplating conversion. . If 
certain conditions are fulfilled the proviso creates an trrebut- 
table presumption in favour :of-land: being private. The 
operation of this presumption may lead to land which was once 
ryoti being. classed: as- private. I think bowever thatthe object 
ofthe provision is to-render unnecessary -inquiries into the 
history of the land in the remote past when there -is strong 
prima facie evidence of:its. being private.: I agree with Sesha- 
giri Aiyar, J., (9 Mad. 341 at 350)-:that. the rules of evidence 
in -the- first part. of- the -section are intended: aga .guide in 
inquiries ;whether the land -was-in its origin private or not. 

I am inclined to ‘hold that:the appeal.should be dismissed 
on the ground that the.land remained ryoti on 1—7—08 as the 
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plaintiff could not convert it into his private land. Apart 
from this there is in my opinion another reason why the 
appeal must fail. It is this—that on the facts no convefsion 
was effected. Private land is defined in S. 3 (10) of the Act 
as follows: “ Private land’’ means the domain or home-farm 
land of a landholder by whatéver designation known such as 
Kambatam, Khas Sir or Pannai.’’ In the present case, the term 
used is Kamatam. In order to ascertain whether conver- 
sion has been effected it is essential to know what the 
special characteristics of Kamatam land are; ryoti land 
will not be converted into something else by simply 
calling it by another name. If conversion is pleaded, it must 
be shewn that there has been a change not merely in name but 
in fact. The test to be applied is laid down by Wallis, C. J., 
in his judgment in a case instituted by the present plaintiff in 
respect of land in another village of the same estate. The case 
is reported as Zemindar of Chellapalle v. Somayyal At p. 347, 
Kamatam land. is described as being “ land which a Zemindar 
has cultivated himself and intends to retain as resumable for 
cultivation by himself even when from time to time he demises 
it for a season.” On appeal to the Privy Council their Lord- 
ships of the Judicial Committee in Yerlagadda Mallikarjuna 
Prasada Naidu v. Somayya® accepted the view of the learned 
Chief Justice and after quoting the words just referred to 
went on to remark as follows: at p. 405 “that test is obivious- 
lyi suggested by S. 185 of the Act and was rightly applied by 
the Chief Justice.” The plaintiff's allegation as to direct culti- 
vation of the suit land has not been established, But he relies 
also in proof of conversion on evidence of custom and of the 
land having been let as private land (vide S. 185 of the Estates 
Land Act.) l 

With regard to the custom, a considerable body of 
evidence has been adduced to show that the plaintiff has 
classed as Kamatam a large extent ‘of land relinquished by 
ryots and lands the Kudivaram in which'-he had purchased. It 
is argued that in the present case there has been a relinquish- 
ment and that- an inference should be drawn that the lands 
are Kamatam. In view of the test. to be applied in deciding 
whether conversion has really taken place or not, it is 
irrelevant to.prove that- the landholder -has -been describing 
thousands of acres of what, were :ryoti lands -as Kamatam 
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and has been leasing them out under this name for cultivation 
by others. It would be important to establish that the land in 
suitevas of a kind which was usually brought under direct 
cultivation of the landholder and was retained by him for this 
purpose. The evidence in this case proves nothing of the kind. 
Witnesses no doubt assert that the plaintiff does cultivate directly 
portions of the lands in several villages which he describes by 
the name of Kamatam. But it is clear that this applies only 
to a small fraction of the whole extent and that the rest is 
leased to others. Then as to the evidence of letting, it is true 
that for over 30 years from 1874 the land was held on lease 
under the name of Kamatam. But the use of this term in 
pattahs, lease deeds, or other similar documents is by itself 
of little value as showing that the land was in fact Kamatam. 
The demise to be relevant for the present purpose must be 
consistent: with an intention on the part of the lessor to 
resume direct personal cultivation. The learned vakil for 
the appellant has argued that the facts of the present case differ 
from those in Zemindar of Chellapalli v Somayya t and that the 
test laid down then should not be applied now. Itis said 
that in the former case the land had always been under the 
occupation of ryots and that as the change in the descrip- 
tion of the Jand took place while such occupation contin- 
ued, it was merely colourable, while in the present case the 
occupancy right was not actually held by any one at the 
time the land was first classed as Kamatam. There is no 
force in this argument. The test laid down is of a 
general application, and the change in this case was also in 
my opinion colourable. A colourable transaction is one 
which is other than it purports to be. A transfer of land to 
kamatam must be held to mean a transfer primarily for the 
purpose of direct cultivation by the landholder. Where no 
such intention exists, it seems to be that the transaction is 
rightly described as colourable. The lands in dispute were never 
cultivated'by the plaintiff and there is nothing in the evidence 
to indicate any intention on his part to undertake such 
cultivation. On the other hand, the object was to 
establish the landholder’s right to both warams to 
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destroy the occupancy right and to enable the landholder to 
get the lands cultivated by others on such terms as he chose 
to impose. In the result J agree with the Subordinate Judge 
in holding that no conversion to private land has been estab- 
lished and J would dismiss the appeal with costs. 

The memorandum of cross objections is directed against 
the decree in so far as it holds the plaintiff entitled to posses- 
sion df 65 and odd Katties of uncultivated land. The only 
point argued is that the Court had no jurisdiction to entertain 
the plaintiff’s claim in respect of this land. it is conceded that 
the determination of this question depends upon whether the 
defendants are ryots or not. The plaintiff's case is that the 
land was let for pasturage only. It has been decided in 
several cases that such a holding by a tenant is not for the 
purpose of agriculture and that he is therfore not a ryot within 
the definition in S. 3 (15) of the Madras Estate Land Act. 
(See Maharaja of Venkatagiri v Ayyapa Reddi and Seshayya 
Garu v. Raja of Pittapur. 1) This position is not questioned 
before us. Butit isargucd that the leases under which the 
defendants. held this land cannot be regarded as for pasturage 
only as provision is made in some earlier deed, e.g., Exhibits 
G and F, for the contingency of portions of land being culti- 
vated—by providing arate of rent to be paid in such event. 
It is also pointed out that in one lease deed Exhibit D all the 
land is lumped together, i.c., 9 Katties of cultivated land and the 
jand to which this memorandum of objection relates, without 
distinction being made between agricultural land and the graz- 
ing land. It seems to me however that the intention is per- 
_ fectly clear throughout. A block of waste land comprising over 
1000 acres was let out at the rate of about two annas an acre, 
In most of the leases including Ex. A which was in 
force on the first of July 1908, it is expressly stated that the land 
taken for enjoyment as grazing ground, It has not been shown 
that any part has in fact been cultivated and I do not think 
that the wording in the few leases relied upon by the defendants 
alters the nature of the transaction. The admission was under a 
contract for pasturage only and the reference to other rates is to 
meet a possibility of breach of the agreement by the tenant. The 

1, (1918) I. L R. 88 M. 788=25 M. Li. J. 678. 2. (1916) 81M, L. J. 214. 
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Subordinate Judge had jurisdiction to make. the -decree in 
plaintiff's favour and I would dismiss the memorandum of 
crosg-objections with costs. 

A. S. V. 
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PRIVY COUNCIL. 


PRESENT :—LORD BUCKMASTER, . LORD ATKINSON,. SIR 


JOHN EDGE AND MR. AMEER ALI. ; ° 

F. J: R. Kerwick ... -Appellant.* 
D. 

K. M. .Kerwick ... Respondent. 


Resulting trusts—Law in India—Presumption of advancement in favour of wife 
or child where people of British parents are concerned—Reason for difference—-Evi- 
dence in rebuttal of presumption—Indian Trusts Act. 1882 (Act II of 1882) secs, 82 
and 83 Burma Laws Act, 1898 (Act XIIL of 1898) sec, 12 (2). 

The general rule and principle of the Indian law as to resulting trusts differs 
but little, if at all, from the general rule of English law upon the same subject. 

It has been established by decisicns that owing to the widespread and persis- 
tent practice which prevails amongst the natives of India, whether Mahomedan or 
Hindu, for owners of property to make grants and transfers of it beam for no 
obvious reason or apparent purpose, without the slightest intention of vesting: in 
the donea any beneficial interest in the property granted or transferred, as well. ag 
the usages which these natives have adopted and which have been protected by 
statute, no exception has ever been engrafted on the general law of'India negativ- 
ing the presumption of the resulting trust in favour of the person providing the 
purchase money, such as has, by the Courts of Chancery in the exercise of their 
equitable jurisdiction, been engrafted on the corresponding law in England in those 
cases where a husband or father pays the money and the purchase is taken in ‘the 
name of a wife or child. In such a case there is, under the general law in: India, 
no presumption of an intended advancement as there is in Hngland. 

Where the transaction takes place between two persons, born in India of 
British parents, and who have resided practically all their lives in India, the 
principles and rules of law which would be applicable if the case were tried in one 
of the Courts of Chancery in England are applicable to it when tried in India. 

The determining of which rule of law isin any given case to apply in India 
does not entirely depand on race, place of birth, domicile or residence; the wide- 
spread and persistent usages and practices of the native inhabitants are more 
important. 


Goveeckrist Gosain v. Gungapersaud Gosain!; Moulvi Sayyud Ushur Ali vV. 
Bebee Ulta] Fatima 2. Ref. 


The mere statement bya husband or a father who has:made sn apparent 
advancement in favour of a wife or child that he did not intend it to confer any 
beneficial interast in the thing given or transferred to the donee or transferee is 
of little avail unless he establishes at the same time with ‘reasonable: clearness 


* 21, 28nd 24th. June, 1920. 
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that he had other and different motives for the action he took. Devoy V. Devoy 1, 
Held on the question of fact that the evidence rebutted the prima faci? 
presumption that an advancement to the wife was intended. 
. e 
Appeal from a decree of the Chief Court of Lower Burma 


(appellate side) which reversed a decree of the original -side of 
the said Court. 


The facts of the case and the findings of both the Courts below 
sufficigntly appear in their Lordships judgment. The trial Court 
(Young, J.) held that the transaction as to “ Kildare” and “ Kerry = 
was benami and granted appellant a decree. On appeal the decree 
was set aside, the Court (Rigg and Maung Kin, JJ.) holding that 
the English rule as to presumption applied to the parties and that 
appellant had failed to rebut the presumption. 

In this appeal. 

De Gruyther, K. C. (with him Kenworthy Brown) for appellant 
detailed the facts and submitted that there was a reason why the 
property should not be put in appellant's name, and that appellant 
did not intend a gift and had said so. 


The person who owned the property would get the rents and 
profits, and appellant's financial position was opposed to an intention 
to give the property and bear the debt. 

(Lord Buckmaster—Where property is putin a son's name to 
rebut the presumption of advancement the father must say at the 
time that it was not his intention to give it.) 

Under the Trusts Act» 1882, if it appeared that the person who 
provided the consideration did not intend to provide such considera- 
tion for the benefit of the transferee, the transferee must hold the 
property for the benefit of the person providing the consideration. 

(Lord Atkinson—The donee being his wife rebuts the presump- 
tion of a resulting trust. ; 

Kenworthy Brown followed, and referred to Gopeekrist Gosain v. 
Ganga Prasad Gosain 2 Moulvi Sayyed Ushur Ali v. Bebee Ultaf 
Fatima 3 and Forrest v. Forrest. 4 

It could not be inferred that appellant intended to give the bene- 
ficial interest in the property—Trusts Act, Sec 81, which applied to 
all nationalities. 

Dunne, K. C. (with him Sanders) for Respondent. 

The rule to determine this case is the rule which applies to 
persons in similar circumstances. Applying the Trusts Act inthe same 
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way as in Courts of Chancery in England it should be held that there 
was the presumption of advancement. 

The Charter of the High Court of Calcutta incorporates the 
English equitable jurisdiction. It codifies the English law of resulting 
trusts. In Calcutta no other law but English law could be argued. 
By the Burma Laws Act, 1888 (Act XIII of 1898) sec. 13 (2) all 
questions arising in civil cases instituted in the Courts of Rangoon 
shall be dealt with and determined according to the law for the,time 
being admistered by the High Court at Fort William in Bengal. 

The English practice would be inequitable if applied to Hindus 
and Muhammadans; and in that lies the difference, You cannot apply 
Indian customs and the law thereon to Englishmen, 

If not a Hindu or Muhammadan, the English law of equity would 
apply. 

(Lord Atkinson—If it is equitable to apply certain presumptions 
to people in England it is equally equitable to apply them to English 
people in India.) 

Has the Trust Act altered the position of affairs ? 

The evidence does not rebut the presumption of advancement: 
there are numerous instances which show that the property was 
regarded as the wifes. 


De Gruyther, K. C, replied. 


Their Lordships’ judgment was delivered (8rd August, 
(1920) by 

LORD ATKINSON :— This is an appeal from a decree dated 
the 19th June, 1918, of the Chief Court of Lower Burma 
(Civil Appeal side) reversiny a decree of the original side of 
the said Court dated the 29th November, 1917. The suit out 
of which the appeal arises was brought by the appellant, who 
is the husband of the respondent, to have it declared, first that 
two houses, named respectively Kildare and Kerry, situated at 
Rangoon, the sites of which the appellant had purchased out 
of capital of his own or borrowed and had procured to be, by 
two deeds, conveyed to the respondent, upon which sites the 
appellant had at his own expense erected two dwelling-houses 


' were held by her as his benamidarand that he was the true 


owner of the same ; and second, that the respondent might be 
ordered to convey these houses to the appellant within such 
time as to the Court might seem fit. The respondent by her 
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answer admitted that the sites of the said houses had been so 
purchased and conveyed to her, and the two houses had been 
built upon them as stated, but alleged that the said sites, were 
so conveyed andthe houses built upon them for her as an 
advancement and that she was therefore entitled to them 
PENER AAN as her own property. 


The two deeds bear date the 8rd July, 1907, and 10th June, 
1908. The grantor in both was one Dr.Pedley and both were duly 
registered. The general rule and principle of the Indian law as to 
resulting trusts differ but little, if at all, from the general rule 
of English law upon the same subject, but in their Lordships, 
view it has been established by the decisions in the case of 
Gopeekrist Gosain v. Gungapersaud Gosain 1 and Moulvi Sayyud 
Uzhur Ali v. Bebez Uliaf Fatima? that owing to the widespread 
and persistent practice which prevails amongst the natives of 
India, whether Muhammadan or Hindu, for owners of property 
to make grants and transfer of it benami for no obvious reason 
or apparent purpose, without the slightest intention of vesting 
in the donee any beneficial interest in the property granted or 
transferred as well as the usages which these natives have 
adopted and which have been protected by statute, no excep- 
tion has ever been engrafted on the general law of India 
negativing the presumption of the resultiug trust in favour 
of the person providing the purchase money, such as has, by 
the Courts of Chancery in the exercise of their equitable juris- 
diction been engrafted on the corresponding law in England in 
those cases where a husband or father pays the money and the 
purchase is taken in the name of a wife or child. In such a 
case there is, under the general law in India, no presumption of 
an intended advancement as there is in Engalnd. The question 
which of the two principles of law is to be applied to a trans- 
action such as the present which takes place between two per- 
sons, born in India of British parents, and who have resided 
practically all their lives in India is of general importance. 
It would appear to their Lordships that the learned Trial 
Judge did not correctly appreciate the grounds upon which 
this Board based their decisions in the two cases already cited. 
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The grounds of his decision are clearly set forth in the follow- 
ing passage from his judgment :— 

“T think that if this had heen the case of an Englishman newly arrived in 
India and presumably imbued with and still retaining English views and ideas, it 
might be argued from the above case that the English presumption should be 
drawn, but as a fact the alleged donee was born in India and so had her parents 
before her, while the donor whose position is the mora important had also been 
born in India and had spent the whole of his life herewith the exception of 
periods when he was on leave and two years whioh he spent in England complet- 
ing his education,” 

“Under such circumstances I consider that fhe Indian rule should apply; 1 
also think that if tha English view should be adopted the force of the presumption 
which is of course rebuttable would be very materially weakened. and that the 
result would be the same ” 

The Court of Appeal reversed this decision holding that 
the principle of law applicable to the case was that which 
would be applied to a similar case if tried by the Court of 
Chancery in England that an intended advancement would 
prima facie be presumed, that presumption might be rebutted, 
but that the onus of rebutting it rested upon the appellant. 
They further held that the appellant had failed to discharge 
this onus. It isa mistake to suppose that according to the 
cases already cited in determining which rule of law is in any 
given case to apply in India entirely depended on race, place 
of birth, domicile or residence. These were not to be 
treated as constituting per se as decisive. What were treat- 
ed as infinitely more important were the widespread and 
persistent usages and practices of the native inhabitants. 
But subject to this qualification it is their Lordships’ view that 
the principles and rules of law which would be applicable to 
this case if it were tried in one of the Courts of Chancery in 
England were applicable to it when tried in Rangoon, and 
that the decision of the Court of Appeal on the point was in 
their opinion right. 

Two points were glanced atin argument before this 
Board. First, as the extent to which a married woman can 
in India acquire property for her separate use, free from the 
control of her husband, and second the effect, if any, which 
the non-observance by a civil servant of the Crown in India 
of the rules passed for the conduct of civil servants, may have 
upon a purchase by him of immoveable property in contra- 


PART X,] THE MADRAS LAW JOURNAL REPORTS. 301 


vention of these rules. Does the acquisition of the property 
become void, or is the offending servant merely subjected to 
dismissal or some disciplinary punishment ? Neither of these 
questions was raised inthe Courts below by the pleadings 
or evidence given by the respective parties. Nor were they 
dealt with by the learned Judges in either Court, Under these 
circumstances their Lordships think it right to abstain from 
expressfng any Opinion whatever upon them. 


The provisions of Sections 81 and 82 of the Trusts Act, 
1882, do not appear to affect this case. 


The remaining question for decision, one of fact but by 
no means any easy one, resolves itself into this. Has the appel- 
lant discharged the burden which rests upon him, and rebutted 
che presumption that the conveyance to his wife of the sites of 
the two houses mentioned and the subsequent erection of 
those houses, Kildare and Kerry respectively, upon those 
sites were advancements or not? (Marshall v. Crutwell 1). 


The appellant at the trial stated in evidence that he never 
intended to give these houses to his wife beneficially. That 
statement was on the authority of the case of Devoy v. Devoy,? 
decided by Sir Page Wood, heid to be admissible, but the 
facts of the case in which the ruling was made, and the obser- 
vation by which it was accompanied, have to be borne in 
mind. Therea father transferred a sum of stock into the 
names of himself, his-wife and daughter jointly. The transfer 
note was signed by himself alone. The learned Vice-Chancel- 
lor said :— 

‘‘ The transfer by the faiher into the names of himself and his wife and child 
jointly of a sum of stock raises a presumption that he intended itagan advance- 


ment. That presumption may be rebutted by evidence. But, in order to rebut it 
the evidence must show the real nature of the transaction,” 


The father had made an affidavit verifying the bill in 
which it was stated that he never intended to give the stock to 
his wife and child or the survivor of them, or to place it be- 
yond his control; that he did not know that the effect of his 
transferring the stock into their names would prevent him 
from availing himself of it in case of need, that had he known 
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it, would have had that effect he would not have made it. That | 
at the time he made the transfer he was a fellowship porter in 
easy circumstances, and that his motive in making it was that 
he might not be induced to have recourse to the stock except 
his necessities should compel him to do so; but that the stock 
should remain as a provision for the future. The wife also made 
an affidavit stating that she had read her husband's affidavit and 
believed the facts stated in it to be true. The father felleinto the 
Thames, was disabled from following his calling, and was unable 
to maintain his family except by resorting to the stock. In 
reference to this evidence the Vice-Chancellor in giving judg- 
ment said :— 

“ Hore the evidence shows that the father intended to confer only a qualified 
interest and not to make an absolute gift. From the state of his circumstances at 
the time of the transfer he thought he might be able to afford this sum of stock 
ag separated from the rest of his property, 80 as to seoure it for the benefit of 
himself, his wife and child. But he considered it prudent to preserve a dominion 
over it for himself if his ciroumstances should make it necessary for him to resort 
to it.” 

The conclusion to be drawn from this case would appear 
to be this that the mere statement by a husband or father who 
has made an apparent advancement in favour of a wife or 
child that he did not intend it to confer any beneficial interest 
in the things given. or transferred to the donee or transferee is 
of little avail unless he establishes at the same time with 
reasonable clearness that he had other and different motives 
for the action he took. Has the appellant done that in this 
case ? 


Both the plaintiff and the respondent are Roman 
Catholics in religion. The lady’s name was Macnamara, 
daughter of a Captain Macnamara, who had been a military 
officer either in the service of the British Crown or əf the 
East India Company. Save that they made occasional visits 
to England, both had resided all their lives in India. The 
appellant married the respondent in the year 1901 at Cawn- 
pore. It does not appear whether the lady had any dowry. 
In or about the year 1904, the appellant obtained an appoint- 
ment as Assistant Engineer in the Indian Public Works 
Department at a salary of from Rs. 400 to Rs. 500 per men- 
sem. From the year 1904 to the year 1914, both inclusive, he 
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was stationed at Rangoon. Two .children were born of the 
marriage, a daughter, Dagmar Cecilia, who the appellant, when 
giving. his evidence in November, 1917, stated was then in her 
fifteenth year, and a son, who the appellant on the same occa- 
sion stated was then in his eleventh year. The husband and 
wife paid a visit to England in the year 1914. They were 
there when the war broke out. The appellant was ordered to 
return te his post forthwith. He did so. His wife was not 
permitted to accompany him. She succeeded, however, in 
getting back to Rangoon in December, 1914. Up to 
that time the husband and wife appear to have lived happily 
together. Indeed the correspondence put in evidence would 
tend to show that they were a very attached couple, devoted 
to their children. But either while they were in England, 
or immediately after their return, unhappy differences 
sprang up between them, due to causes they both decline 
to disclose, and ultimately they separated. A deed of separa- 
tion dated the 1st December, 1915, was drawn up, and exe- 
cuted by both of them. Unfortunately, this deed was nut pre- 
pared by a professional man, but by a Spanish priest named 
Colombo. It omits much that it should have contained, and 
this litigation is probably in a great degree due to those omis- 
sions. By it the appellant covenants to pay to his wife out of 
his income for her life, a monthly allowance of £8, and ““ also 
more if possible.” It contains a further provision that he 
Should keep his son Terence at school, having the boy with 
him during the boy’s vacation and that only, and that his wife 
should keep the daughter Dagmar at school, and have the girl 
with her during her vacation only. The cost of the mainten- 
ance and education of both children to be paid separately by 
the appellant, the money being paid by him direct to the 
school. 

No mention whatever is made in this deed as to any pro- 
perty or income to which the respondent is in her own right 
entitled. The words “ also more if possible ” would seem to 
indicate that an increase of her allowance was contemplated, 
but if so, under the words of the deed, the increase was to be 
paid out of the “ appellant’s income.” That is the only source 
mentioned from which it was to be derived. The allowance 
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of £8 per month was undoubtedly rather meagre. The appel- 
lant and respondent flatly contradict each as to the reason 
why it was meagre.. The reason he gives is this, that his 
financial position at the time did not enable him to 
make it larger. The reason his wife gives is that it 
was understood, indeed stated by her husband that it 
would be supplemented by the net rents of the housés, Kerry 
and Kildare, which she was entitled to receive for her own 
benefit. Father Colombo was examined on interrogatories deli- 
vered on behalf of the respondent on the 28th February, 1917 
and on cross-interrogatories delivered on behalf of the plain- 
tiff on the 138th March, 1917. He did not apparently answer 
these latter at all, and his answers to the first set are so unsatis- 
factory, from defective recollection, that they are of no assist- 
ance. Whatever may have been the cause of the differences 
which led to the separation of the appellant and respondent, it 
is plain that their feeling towards each other became greatly 
embittered. And that fact should be borne in mind when one 
has to estimate the reliance to be placed on the accusations 
which, after the quarrel, the one makes against the other, or 
the claims the one puts forward against the other. Under the 
influence of such feelings, each, without consciously intending 
it, "is likely to exaggerate his or her own merits or grievances, 
and the other’s want of veracity, and the extent and quality of 
his or her misdoings. 

The making by a husband of an advancement to his wife 
is prima facie a kindly. and meritorious action. There is 
nothing to be ashamed of in it: Nothing to need secrecy or 
concealment. If the appellant was free to acquire immoveable 
property in Rangoon, without any person’s permission, intend- 
ing to make a gift of it to his wife there would be nothing 
easier than to buy it in his own name and convey or assign it 
to a trustee for her or to herself, or possibly to declare himself 
a trustee for her, and to do so openly without disguise or con- 
trivance. In the present case he did not do that. He had 
resort to every expedient to make it appear that in the acqui- 
sition of the sites of these two houses, Kildare and Kerry, his 
wife was ihe real purchaser, and he only an interested witness. 
His desire to make an advancement to her ‘won’t account for 
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that. The conveyances having been in fact, made < her direct 
if the appellant is to succeed in showing that this was not aone, 
prima facie, for the purpose of making an advancement to ehe: 
he must be prepared to show for what other rational purpose it 
was done. He endeavours to do that, in this way. He states 
that in the years 1907 and 1908 he was under the impression, 
erroneously, as he subsequently discovered, that members of 
the Subordinate Civil Service in India, such as he was, were 
by one of the rules for the government civil servants there 
prohibited from acquiring immoveable property. And that he 
resorted to the expedients hereafter described for the purpose 
of evading that rule, and making ib appear that his wife, not 
he himself, was the real purchaser. 

He was mistaken. The rule is not what he says he supposed 
it to be. It is this, such an officer as he was may, without obtain- 
ing the consent of any superior, acquire immoveable property for 
residential purposes, but the consent of the Local Government 
orof the Head of a Department specially charged with the duty 
of giving such consent, is absolutely necessary for its acquisi- 
tion by such an officer as the appellant was for any other pur- 
poses. The purchasing of a plot of ground for the purpose of 
having a house built upon it in which the purchaser intended 
to reside would undoubtedly be a purchase for “residential 
purposes” ; but it is not so clear that the purchase of plots of 
ground as a speculation for having dwelling houses for tenants 
built upon them would be treated as ‘‘ purchases” of that kind 
within the meaning of this rule. However that may be, he 
states that he was under the impression that the rule was general 
and prohibitive, that he took action in order to evade it, and 
that he never intended to make a gift to his wife of these two 
houses or of ths sites upon which they stand. She states upon 
the contrary that he did intend to make a gift of the houses to 
her, that he told her so, and treated them as hers. It is not 
disputed that while they lived amicably together he managed 
these houses as if they were his own. He let them to tenants, 
fixed and received the rents, and applied them to his own 
purposes, telling her what he had done. This financial man- 
agement of them she says suited her. She acquiesced in it, and 
‘whatever her proprietary interest in them she might have had it 
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was but ral that, while they lived happily together, sucha , 
e would be followed. But there is this fact, as will be 
resently. shown, which strongly corroborates the appellant’s 
story. If he merely intended to evade this supposed rule, then 
his action during the entire time from June, 1907, till the date of 
the separation deed, though not very wise, was not very impru- 
dent. But if, on the contrary, he intended to confer these 
houses on his wife as an advancement, then having regard to 
his own interest and that of his children and to his financial 
position, it was rash almost to recklessness. 

It is by carefully examining the appéllant’s financial 
position at each stage of his speculations that aid can best be 
obtained to determine which of the conflicting stories of the 
two'parties’deserve credence. In‘or about June, 1907, the 
appellant apparently came'to the conclusion that money could 
be made “on: the somewhat’ hazardous adventure of building 
dwelling houses in Rangoon - om borrowed capital. His wife 
does not appear. to have ever had money of herown. He 
says that he then had of his own about Rs. 8,000. The 
sequel'-will show that Rs. 4,000 would be ‘much nearer the 
mark.- He purchased'a plot:of ground from a Doctor Pedley 
for Rs. 10,000. 'He- drew a cheque in. het favour for that 
sum, che éndorsed it'to: ‘Pedley the ‘vendor, and by deed'of 
the 3rd July, 1907, the ‘plot was’ conveyed to her husband 
signing his name to the deed as a witness. He had built upon 
this plot a House“he iiamed Kildare ata cost of Rs. 16,000, went 
to live in: if, when completed, for a period of six months, and 
then let it at the rent of Rs. 180 per mensem. To meet this out- 
lay of ‘Rs. 26,000, he’ ‘borrowéd from his sister Rs. 8,000, a debt 
still apparently unpaid, and from money-lenders named indiffer- 
ently Balthazar and Son and Joachim, a sum of Rs. 12,000, at 
what rate of interest is not stated, or whether or not a promis- 
sory note was given for it by the appellant, but presuming that 
the money was borrowed on those easy and generous terms 
upon which’ loans, are in India, made by money- -lenders, the 
interest could not have been at alow rate. The plot of ground 
sO purchased ‘was immediately mortgaged to Balthazar and’ 
Son by a deposit of the title deeds of it.’ The respondent was 
well aware ‘of'all this and does not dispute it. The question 
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arises at once on the face of this transaction, what was the 
subject matter of the gift to the wife—was it the plot of ground 
conveyed to her by the deed of the 8rd July—the only docu- 
ments in which her’ name is mentioned? Or was it the plot 
of ground with the house subsequently erected upon it ata 
cost of Rs. 16,000, that is Rs. 26,000 worth of property in all. 
And if the latter, was it given‘free from incumbrances, or was 
it merely the equity of redemption that was intended to be 
bestowed ? According to the respondent’s claims, it was ap- 
parently the land with the house upon it, free from incum- 
brances. Ifso, she thereby became and continued to be en- 
titled to the rents at which the house was let. 


At this time the appellant had his life'insured for à sum not 
. mentioned at a premium of Rs. 120 per mensem, but that was 
the only provision he had made for his family in the case of kis 
death. It is not pretended that apart from Kildare he had any 
property whatever. Well, wilhin the next’ twelve’ months he 
purchased another plot of ground from the ‘same Dr. Pedley 
tor Rs. 8,300. He said he had sufficient money of his own to 
pay the deposit, Rs. 1,300. He was still under the same 


erroneous impression as to the civil service rule, the same 


disguise was adopted on this as on the last occasion. A 
cheque was drawn by the appellant in his. wife’s favour for 
Rs. 7,000, endorsed by her to Pedley the vendor, anda deed 
of conveyance of the plot executed by Pedley toher. A house 
was subsequently by the appellant built upon this plot ata 
cost of Rs. 15,000, a house called Kerry, making Rs. 23,300 
in all. To meet this expenditure the appellant borrowed from 
Balthazar and Son Rs. 4,800, and the balance, presumably 
Rs. 10,500, from the Bank of Rangoon, but on what terms 
or how secured is not stated, noris the state of his account 


with the Bank stated. At this time he stood indebted to. 


Balthazar and Son ina sum of Rs. 18,000, which with the 


new advance brought his debt up to Rs. 22,500, and he 


pledged with the money-lender the title deeds of Kerry to 
secure this debt. Again the question may be asked, what was 
the subject-matter of the gift to the respondent? She claims 
it was the plot of ground conveyed to her with the house 
built upon it. Of course the rents derived from it becoming 
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her own. ‘Thus if her case be true her husband made within 
12 months gifts of property to be enjoyed by her as her own, 
and which if he died she might keep to herself and give none 
of itto her children, worth about Rs. 44,000, while his debts 
amounted to about an equal sum. 

If he had been possessed by an uncontrolled passion to 
bestow upon his'wife beneficially every fragment of property 
he could acquire, to leave himself with nothing to live, upon 
but his salary, and at the same time be burdened with debt 
and his children being absolutely unprovided for, he could not 
have gratified that passion more fully than he apparently did, 
if his wife's case be true. 


If, on the.contrary, his own case be:true then there was 
nothing selfish or reckless or cruel in his action. He was. 
simply doing his best in a somewhat hazardous adventure for 
himself and those who had claims upon him in an endeavour 
to make a provision for them all. 

- It would appear to their Lordships that the latter, not the 
former, was the true character of the course he took. In 
November, 1912, the appellant purchased Kenmare House for 


_asum of Rs. 17,000.” He says he was no longer under the 


impression that such purchases were prohibited, and that he 
got the deed of conveyance made direct to himself, that he 
leased the house to his wife’s father ata rent of Rs. 180 per 
mensem, that this gentleman required a loan of Rs. 12,000, 
that he raised this sum for him, that only half of it was re-paid. 
and no interest paid upon the debt for eighteen months. It 
appears from Balthazar’s account that from April, 1912, to the 
21st November in that year he paid to Balthazar Rs. 18,000, 
that this extinguished his early indebtedness and cleared 
Kerry; but in the same month of November he borrowed 
from them Rs. 26,500, with the ultimate result that 
on the 6th September, 1916, when a balance was ultimately 
struck, he cwed Balthazar Rs. 25,000 for which he gave him 
two promissory notes, one, for Rs. 20,000 and the other for 
Rs. 5,000. How much, if any, he owed the Bank does not 
appear. Yet, notwithstanding these gifts, the respondent’s 
counsel seized upon a chance expression contained in a letter 
written by the appellant to the respondent, dated the 18th 
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November, 1912, to show that the appellant intended that this 
_ house, Kenmare, should also be, like the others, given to his 
wife and become her property beneficially. The letter begins 
“My darling Kathleen.” It is long and affectionate in its 
terms. He informs her that Kerry House is now free from 
debt, that her father to get on with his business required security 
from the Chartered Bank of India, that he, the appellant, 
propesed to let him have the papers of Kerry House to 
deposit with the Bank, but that the Bank refused to take 
them as the conveyance was in her name, and asked her 
to send out to him a power of attorney giving him power 
to sell, borrow money and tu register on your property. Then 
he proceeds in a bantering tone, “ So will you do please do the 
neediul ? Now that you are such a woman of business, you 
will know the ropes and how to get the document drawn up.” 
Those words, your property amount, it is urged, toa solemn 
admission, almost fatal to the appellant’s case. They were 
used in joke, the appellant swears, and it is obvious how they 
came to be used. On the face of the papers she appeared as the 
owner of Kerry House. The bank insisted on so treating her, 
and would not recoginse the appellant’s right to deal with 
the deeds without a power of attorney. And he evidently refers 
to the action of the Bank in treating her as owner. - 

It does not appear to their Lordships that there is any- 
thing inconsistent with the appellant’s case in the use of these 
words. The appellant proceeds to inform his wife that he is 
borrowing Rs. 18,000 from Joachim on Kildare and Kenmare. 
Though Kildare is as much the lady’s as Kerry, there is not a 
hint that he needs or desires her consent to encumber it. He 
informs her that he has let Kenmare to her father at Rs. 180 
per month, that out of this will have to be deducted :— 


Rs. 

Interest on the loan of Rs. 18,000, per mensem ... 120 
Municipal taxes a a wa. 220 
Fire insurance bis sss sie 10 
Rs. 155 


leaving a balance of Rs. 25 to pay off the capital loan of 
Rs. 18,000, which it would take sixty years, he says, to do; and 
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‘proceeds : ‘‘ Well, I won’t lose on it, I can get Rs. 22,000 any 
day even now for the property.” Then comes the pregnant 
sentence, “I can’t put this house in your name, as you are not 
here to see what you have lost.’’ Of course, he can’t manipu- 
late the thing as he did the others, to make it appear that she, 
not he, was the purchaser, but:the words “So see what you have 
lost,’ it is seriously contended, show that even this net ,rent of 
Rs. 25 per mensem was intended to have been bestowed, upon 
her. It would appear to their Lordships that these words were 


not used seriously.. 
On the 18th December, 1915, the respondent’s solicitors wrote 


to her husband a lettter containing the following passages :— 
““ With regard to our client’s house property in Rangoon, we are instructed 
to call upon you either to convey to our client the house which you purchased in 
your own name out of the proceeds of the mortgages on our olient‘s 
two houses or in the alternative to pay off the said mortgages and hand over the 
title deads of the two latter houses free from incumbrance. We are also instructed 
to oall upon you to render a full account of the rents and profits of these houses 
received by you while ating for our client under Power of Attorney. You having 
purchased the third house on behalf of our client out of her own monies she could 
insist on the house being conveyed to her, but she is willing for you to retain it 
provided you pay off the. mortgages on the other houses.’’ 
“Unless you comply with the above demands forthwith our client will institute 


_ legal proceedings to enforve her rights.’’ 


Such was her claim. h 
Much reliance was placed by the respondent on expres- 
sions such as the following used by the appellani: ‘‘ These 


houses were intended to be a provision for my family,” or “an 
investment for my family,” or “an investment for the benefit of 


my,” or such like. Language of this kind is commonly used to 


express the idea that the speaker has acquired or inherited or 
hopes to acquire orinherit property which he may thereafter 
bestow upon the members of his family at such times or in 
such shares as he should deem fit; but it does not at all, their 
Lordships think, necessarily convey that the speaker had at 


“some time before he used it actually bestowed, as in this case, 


on one member of his family all the property of which he was 
possessed. He many times said he intended Kildare for 
Dagmar. If Dagmar’s mother should succeed in her claim, 
Dagmar must go penniless. According to the respondent’s case 
the way in which appellant has to provide for his family has 
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by act inter vivos to confer everything he had upon herself. 
While the provisions of the deed of separation were being 
discussed, the lady asserts that her husband stated she shéuld 
have net rents of Kildare and Kerry, each being let at Rs, 180 
per month ; which in the result meant that he had contracted 
to pay her £8 per month, to pay for the maintenance and 
education of his son and daughter, and apparently to pay the 
interest on his debts, out of his salary plus Rs. 25 per mensem 
the net rent of Kenmare. It seems incredible that any man in 
his senses would consent to.such an arrangement—more 
especially at a time when the Spouses were estranged from 
each other, their feeling towards. each other embittered and 
they were about to be separated possibly never to meet again. 
He asserts that no arrangement of the kind was ever made, 
and certainly in their Lordships’ view his financial position 
rendered it improbable that it should be. 

It only remains to deal with a matter of considerable im- 
portance. The respondent states in her evidence that she and 
her husband had a guarrel in January, 1915, that up to that 
time he never suggested that these. two houses, Kildare and 
Kerry, were not hers, that when they guarrelled she threatened 
to go home, that he said she. might go, that she then asked 
him how the two houses stood, and that he gave her Exs. .7 
and 8. She does not say she told him when she put the question 
. why she wanted to know their state. Now Exs. 7 and 8 are 
most undoubtedly documents giving in detail the particulars of 
the financial position in which these. two houses then stood. 


The appellant was cross-examined in reference. to them, the’ 


replies are not in their Lordships’ view at all satisfactory. He 
admitted that both were in his handwriting, said he could “not 
remember giving them to his wife, that he did not know when 
she got them, and could not give any reason why he drew 
them up unless for his wife, that Exh. No. 8 must have been 
drawn up about January, 1915, that he’ thinks he drew it up to 
assist his memory, that he did not remember giving it to his 
wife. | l 

Now the demand for this information would certainly 
suggest to the appellant one or other of two distinct and 
different things. First, taat th: resəəndənt had resolved to 
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insist upon her claim to these two houses, or second, as she 
knew he had no property other than Kenmare, she desired to 
ascetiain the net income they yielded for the purpose of 
determining the amount of the separation allowance she could - 
insist upon being paid. If the first, it would not be 
unnatural that he should refuse to give the information. 
If the second, to show the houses were so “heavily 
encumbered and their yield little, it would be but natural 
he should furnish the information, so as it would show how 
narrow were his resources, and would go’ to help his case, 
and justify his objection to increase her allowance. Though 
his mode of answering may compromise him to some extent 
the purpose for which the information was ‘required being 
doubtful these documents do not hurt his case as much as 
might at first sight be supposed, and cannot be taken as equi- 
valent to an admission that the two houses were his wife’s pro- 
perty. ; | : 

On the whole their Lordships are of opinion that the ap- 
pellant has discharged the burden which rested upon him, that 
the evidence rebuts the prima facie presumption that an ad- 
vancement to his wifé was intended, that the decree appealed 
from was wrong and should be reversed and the judgment of 
the Trial Judge should, for reasons however other than those 
given by him be restored. There will be no order as to costs 
either here or in the Courts below except that any cosis paid, 
by the appellant under the decree of the Appellate Court 
should be returned to him. And they will humbly advise His 
Majesty accordinagly. 

Solicitors for Appellant :—Wontner and Sons. 
| Solicitors for Respondent.—Bramall and White. 


A. P. P. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. l 
PRESENT :—SIR JOHN WALLIS, KT., CHIEF JUSTICE AND 


MR. JUSTICE SESHAGIRI AIYAR. | 
Muthuveerappa Chetty alias Vellayappa Chetty ... Appellant* 


a. v. | 
Adaikappa Chetty and others ... Respondents, 


Limitation—Starting point—Satisfaction of claim—Annulment 6f—resh cause 
of action. 


hd 
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A claim by a principal against his agent was referred to arbitration and under. 


the award which followed the agent was directed to pay Rs. 10,000 to the principal 
in full satisfaction of his claim. The agent paid the money but subsaquenly sued 
and recovered it from the principal on the ground that his consent to the arbitra- 
tion was obtained by coercion. The principal thereupon sued the agent on the 
original claim and the latter pleaded that the suit was barred by limitation. Held, 
that the principal acquired a fresh cause of action consequent on the decree in the 
previous suit which deprived him of the satisfaction of his claim under the award 


and the present suit was in time. 
The statute of limitation ran as against the original claim, but when the origin- 


al claim was satisfied, there was an end of the statute running in respect of that 
cause of action. On the annulment of that satisfaction a fresh cause of action 


arose and the statute began to run again, 
Ranee Surnomoyee v. Shoshee Mukhee Burmonea 1, Hura Pershad Roy v. Gopal 


Das Dutt 2, Relied on. 

Appeal against the decree of the Caurt of the Temporary 
Sudordinate Judge of Sivaganga in O. S. No. 74 of 1916. 

R. Kuppuswami Aiyar and V. Pattabhirama agar for 
Appellants. 

A. Krishnaswami Aiyar for Respondents. 


The Court delivered the following 


Judgments :—The Chief Justice:—The plaintiff in this case 
is a principal and the defendant an agent. The plaintiff having a 
claim against the defendant preferred a complaint against him 
for misappropriating bangles and had him arrested; and he was 
afterwards bailed. Then the defendant was induced to appoint 
an arbitrator and the plaintiff appointed another arbitrator 
to settle their differences, and the award of the arbitrators 
was that the defendant should pay the plaintiff Rs. 10,000 in 
full satisfaction of all the plaintiff’s claims and that the prose- 
cution should be dropped. The defendant paid Rs. 7,000 and 
gave a hundi for Rs. 3,000 at the time... Then he refused to 


pay the balance of Rs. 3,000 and successfully sued to recover. 


the Rs. 7,000 which he had paid onthe ground that it was 
obtained by coercion. It was held by this Court reversing the 
decision of the Subordinate Judge that he had been induced to 
consent to this arbitration by coercion and that the money SO 
obtained from kim in the circumstances, which I have mention- 
ed must be refunded. Now, the plaintiff-principal accepting 


* 8, A. No. 80 of 1919. 14th July 1590, 
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that state of things brings this suit and alleges that the agree- 
ment evidencing the settlement of the Ist defendant’s agency 
acegunts having been annulled “the cause of action with 
respect to delivery by the Ist defendant of accounts after due 
adjustment and verification has. accrued to the plaintiffs 
afresh.” That is the plaintiff’s case. 

The defendant pléaded that there had been no arbitration 
and no award at all. The Subordinate Judge finds that there 
was no binding agreement to refer to arbitration which is not 
questioned but he mentions that the findings of fact of this 
Court in the other suit were accepted by both the parties, and 
included findings that there had in fact been an arbitration and 
a payment by the defendant pursuant to it. The result of the 
previous suit was that the present plaintiff had to pay back the’ 
sum which he had accepted pursuant to the arbitration from 
the defendant in full satisfaction of all his claims against the 
defendant. The question then is whether as the result of the 
previous suit he has not acquired a fresh cause of action in the 
nature of his original cause of action for an account which was 
satisfied so long as the adjustment to which I have referred 
stoga; In my opinion he has. 

. It.is unnecessary to refer to all the cases which were cited 
before us. There isa case in Ranee Surnomoyee v. Shoshee 
Mookhee Burmonea 1 a decision of the Privy Council which has 
been explained by their Lordships in Huro Pershad Roy v. Gopal 
Das Dutt. 2? The latter case contains a clear statement of the 
principle which is applicable to this case at page 259. 
Their Lordships say “The effect of that case ” (the case in 
Ranee Surnomoyee v. Shoshee Mookerjee Burmonea 1, may be 
shortly stated. The Zemindar “ brought a certain patni taluk 
to: sale, and sold it to a purchaser who was put in possession 
of it, and out of the purchase money the arrears of rent were 
paid. Subsequently this sale was set aside for irregularity ; 
the Zemindar had to refund the purchase money received by 
her, and the patnidar, who succeeded in setting it aside, 
obtained also the mesne profits for the time during which he 
was ousted. Under those circumstances this Committee, whose 
judgment was delivered by Sir James Colville, observe: “It is 


te (4868) 12 M. I. A. 244, 9, 11882) I. L.R. 9 Cal, 258, 
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clear that until the sale had been finally set aside, she ”—that 
“is the plaintiff—“ was in the; position ofa person whose claim 
had “ been satisfied, and that her suit might have been sfic- 
cessfully ” met by a plea to that effect. In other words, the 
effect of the judgment of this Board is, that under the 
peculiar circumstances, the patnider having recovered posses- 
sion, together with mesne profits, it was equitable that he 
should Say the amount of rent which was in arrear ; but that 
amount of rent did not accrue until the sale of the paint had 
been set aside, and, therefore, until that time the statute could 
not run,” Applying those observations to the present case, it is 
equitable that the plaintiff should be allowed to prefer a fresh 
claim seeing that he had been deprived of the satisfaction 
which he had originally obtained. The fact that satisfaction 
was obtained by coercion was good reason for Ordering | the 
money to be refunded but is no reason for depriving the plaint- 
iff of all remedy on his original claim. In the case cited the 
Privy Council say that afresh claim for the arréars of rent 


accrued when the patni sale was set aside and that until the. 


paint sale had been set aside the statute: could not run. 
That in my opinion amounts to saying that a fresh cause of 
action arose. Both in that case and in this, the statute ran as 
against the original claim, but when the Original claim was 
satished there was an end of the statute running in respect of 
that cause of action, and on the annulment of that satisfaction 
a fresh cause of action arose and the Statute began to run 
again. If there was a fresh cause of action this suit is-in time 
whatever article is applicable. The appeal therefore fails and 
is dismissed with costs. 

= Seshagiri Aiyar, J :—I agree. 
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IN THE HIGH, COURT OF JUDICATURE AT MARDAS. 


as |: PRESENT:—SIR Joun WALLIS, Kr., CHIEF JUSTICE AND 
MR? JUSTICE SESHAGIRI AIYAR. 


Sri Rajah Venkata Rangayya Appa ... Appellants.* 
ora. Rao Bahadur Zemindar Garu and others ... Defendants 1, 2 
Vv. and 4. 


Sri Rajah Bommadevara Satyanarayana ... Respondents. © 
Varaprasada Rao Naidu Bahadur Zemin-... Plaintiffs and 3rd 


sa cre dar Garu and another. ... Defendant. 
Ranigay ya Vendor and purchasor—Indemnity—-Costs of litigation affecting title to progériy 
Appa Rao —Liability, extent of. 
Sri Rajah On a covenant by the vendor to indemnify the vendee from costs of litigation 
kommadevara afieoting the title to the property conveyed, the vendee is entitled to recover not 
Satya- merely the taxed costs but the actual costs paid by him to his lega) adviser. 
narayana. 


Smith v. Compton 1, Howard v. Lovegrove 2, G. W. Ry. v: Hèsher 3 Relied on. 

Appeal against the decree of the Court of Subordinate 
Judge of Bezwada in O. S. No, 28 of 1917. 

' V. Ramesam and V. Suryanarayana for Appellants. 
` S. Srinivasa Aiyangar and A. C. Sampath Atyangar for 
Respondents. ; | > 

The Court delivered the following. 

Judgmevt:—This is ar appeal from the judgment of the 
Subordinate Judge of Bezwada in a suit brought by the zemin- 
dar of South Vallur against the defendants from one of whom 
he had purchased a certain village fo recover the costs 
which- he was put to in defending his title to the village 
against a third party. He bases his claim upon an indemnity 
contained in a deed of sale executed by the second defendant 
who was the actual vendor and also on a covenant contained 
in an indemnity bond executed by 1st, 3rd and 4th defendants 
her husband and 2 sons respectively. 

The Subordinate Judge has given judgment for the plaint- 
iff and we think he is right. The covenants in the deed of 
sale and in the indemnity bond are practically the same, and 
the covenant in the sale deed is accurately translated in para. 
8 of the Subordinate Judge’s judgment. It says “if “the 
previous owners or any others setting up any rights by transfer 








ee ee ees 
* A, 8. No, 807 of 1919. 12th July, 1920. 
1, (1882) 3 B. and Ad. 407. 2. (1870) D, R, 6 Exoh, 43. 


3, (1905) 1 Ch. 316. 
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from them or any other claiming themselves to be their heirs 
or any others claiming under any other title should lay 
any claim or file any suit regarding the title and interest of 
the property sold and if by such claim or suit any sort of loss 
should accrue to your title or enjoyment all such obstructions 
we will remove at our costand secure to you absolute right and 
enjoyment.” Now, although the language used here is somewhat 
-cumbersome we agree with the learned Subordinate Judge that 
the effect of these words is to impose upon the covenantor the 
duty of indemnifying the plaintiff from costs in suits like this 
in which he was obliged to defend his title to the village. 
However the case does not stop there because the deed goes on. 
“ Hereafterwards, (b) if anybody should file suit, or (c) if 
there should be any dispute regarding the nature of the grant 
or of the tenure of the village frum the Government or 
from any others and it there should accrue any losses 
on that account all those also we will remove ab our 
cost and will secure to you absolute right and enjoyment.” 
Now, we are clearly of opinion that, even if the first covenant 
is not clear, these words are sufficiently wide to cover the 
present claim because a suit has been filed and loss has 
accrued on that account to the plaintiff who has had to defend 
‘the suit at great expense. Therefore we hold that both the 
clauses contain a covenant of indemnity which the plaintiff 
is entitled to enforce in this suit. 
The only other question which has been argued before us 
is whether the plaintiff is entitled to recover only the taxed 
costs or costs between solicitor and client or what corresponds 
to that in this country, the actual costs which he. has had to 
pay to his own legal adviser. We are only concerned in 
this case with the practice in cases of indemnity such as 
the present and with regard to such practice it appears to be 
well settled law in England that a party is entitled to recover 
costs as between solicitor and client and, it obviously must be 
< go because unless it were so there would be really no indemnity 
at all. hat has been laid down by the high authority of 
Tord Tenterdon in Smith v. Compton! by Kelly, C. B., and Mar- 
tin, B and Piggot, Bin Howard v. Lovegrove 2 and Buckley, J., 
— I (1883) 3 B and Ad. 407. 2. (1870) L. R. 6 Exch, 43. 
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as he then was, in Great Western Railway v. Fisher 1. The 
system of awarding costs in litigation is somewhat different 
in England from what it is in India. There is no system 
here of taxing costs as between a client and his vakil. We 
do not lay down that under such contracts anything which a 
party had agreed to pay or actually paid could be recovered 
without regard to whether his conduct was reasonable or not; 
there can be no question here that what was paid was reason- ` 
able having regard to the condition of things prevailing here 
and was such a payment as would have been allowed if there 
were taxation here as between client and vakil corresponding 
to taxation between solicitor and client in England. No 
better proof of that need be mentioned than the fact that 
the defendants appioved of the engagement of -the late 
Mr. V. Krishnaswami Aiyar, one of the Jeaders of the Bar in 
Madras, and when he became a Judge they suggested to’ the 
plaintiff that he ought to get another vakil of the same position 
at the bar which of course meant that he should be retained 
upon somewhat similar terms. It cannot be suggested that 
there was anything unreasonable in the conduct of the 
plaintiff or that he incurred any expense which he ought not 
to recover under his contract of indemnity. 

We may also mention as regards this point that notice 
was given at a very early date to the defendants in this suit 
which had been instituted against the plaintiff inviting them 
if they liked to come in and conduct the defence. 

The only other point is as regards interest. The plaintiff 
has claimed and the Subordinate Judge has allowed interest at 
9 per cent. Having regard to the position and the general 
circumstances of the case we think that the, rate of 6 per cent. 
is quite adequate and we accordingly vary the Lower Court’s 
decree by giving 6 per cent. instead of 9 per cent. otherwise 
the appeal is disinissed with costs. 

A. V. V. i 


a Nga makara a aaamaana agama aan amana a 
1. (1905) 10h. 316. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SapDasivA AIYAR AND Mr. 
JUSTICE SPENCER. 4 


Lakshminarasimha Somayagiyar ...4ppellant.* (Plaintiff.) 
v. 


Ramalingam Pillay » Respondent (2ud Defendant.) 


Local Board—Taluk Board—Hlection of member-—Suit for declaration of itsin- 
validity —Locus standi of plaintiff—Diseretion of Court—Refusal of declaration even 
if election invalid—Grounds—Local Boards Act, (V of 1884)—S. 144, Cl. (1)—Rules 
under—Governor-in-Council— Powers of—Validity of election—Inguiry into—Juris- 
diction of Civil Courts—Reles ou sting—V alidity—Rules of 6th June, 1917—Rules 12 


(2) and 88 (0) and (d)—Validity—Effect—Electoral Register prepared under Old 
Rulos—Not superseded by New Rules. 


Per Sadasiva Aiyar, J.—A person owning properties aituated within the area of 
a Taluk Board and having a fair chance of being appointed or elected as a member 


of that Board has a substantial interest in its proper constitution and is entitled to 
bring a suit fora declaration of the invalidity of an election of a member of the 
Board. 

5. 42 of the Specific Relief Act is not exhaustive of the declaratory suits enter- 
tainable by Civil Courts. 


Per Sadasiva Aiyar, J (Spencer, J. contra). Under the Local Boards Act, the- 
Governor-in-Oouncil has no power to make rules ousting the jurisdiction of the | 


Civil Courts in the gratter of inquiring into the Validity or otherwise of elestions 
The rules framed by the Governor-in-Council on 6th June, 1917 were not valid, 

Rules 12 (2) and 88 (c) and (d) of the Rules framed ‘on 6th J une, 1917 
intend that any objection that there was no valid electoral register in existence at 
the date of election should be decided by the Collector finally and should not be, 
questioned by the Civil Courts. 


Per Sadasiva Aiyar and Spencer, JJ—Though the rules of 6th June, 1917 oana 
celled the old rules they do not render useless the electoral register prepared under 
the authority of the old rules and do not render invalid an alection held on the 
votes of the electors named in that register, 


In a suit for a declaration of the invalidity of an election of a member of a‘ 
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Taluk Board, tihe Court has a discretion to grant or refuse the declaration sought ~~ 


for, and will, in a Proper case, refuse if, even though the election was invalid, 

Second Appeal against the decree of the District Court of 
Tinnevelly in A. S. No. 377 of 1918, preferred against the 
decree of the Court of the Additional District Munsif of Tinne- 
velly in O. S. No. 528 of 1917. 

K.S. Ramachandra Aiyar for Appellat 

B. Sitaram Rau with E. S. Chidambaram Pillai and P. N. 
Marthandam for Respondents. 
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The Court delivered the following 


Judgments :—Sadasiva Aivar, J:—The facts have been 
set ofit in the judgment just now delivered by ‘my learned 


‘brother and I need not repeat them. 


The questions argued were (1) whether the powers given 
by Ss. 16 and 144 of the Local Boards Act (Madras Act V 
of 1884) to the Governor-in-Council to frame forms and to 
prescribe rules and conditions as regards appointment by 
election and as regards the system of representation and 
of election include or imply the power to make rules for 
the conduct of inquiries into the objections made to 
the validity of elections and to the creation of special 
tribunals to make such inquiries so: as to exclude the 
jurisdiction of the ordinary Civil Courts and to make the 
opinion of the special tribunals final as to the validity of elec- 


. tions ; (2) assuming that the Governor-in-Council has such 


powers, do the rules as framed on the 6th June, 1917 (See 
Ex. III) exclude the jurisdiction of the Civil Courts to 
entertain objection to the validity of the election even when 
those objections are based on the grounds (a) that there was: 
no valid electoral register in existence on the date of the 
election, and (b) that consequently the President of the District 
Board should have filled the vacancy by appointment under 
R. 13 and (c) the defendant who claims to have been elected 
has therefore not been validly elected ; (3) whether the plaint- 
iff has an interest in the matter of the legal validity of the con- 
stitution of the Taluk Board sufficient in the eye of the law to 
give him the right to sue for a declaration of the invalidity 
of the disputed election ; and (4) even if all the above 
three points are decided in the plaintiff's favour, whether this 
is a case where the Court has a discretion to grant or refuse 
the declaratory and injunction reliefs prayed for and, if the 
Court has such discretion, whether such reliefs ought to be 
refused in this case. | 

I shall deal with point No. 3 first. That point is “whether 
plaintiff has an interest in the matter of the proper constitu- 
tion of the Taluk Board sufficient in the eye of the law to give 
him the right to'sue for a declaration of the invalidity of the dis- 
puted election.” The plaintiff is a resident of Shermadevi and 
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the vacant seat in question was a seat on the Taluk Board of 
Shermadevi to which Taluk Board have been given important 
powers under the Local Boards Act, to deal with certain affairs of 
the inhabitants of the Taluk. If the disputed election is held 
invalid, he has a chance of being appointed to the vacancy, or 
of being elected when a valid election is held. The suit may 
not be one falling under S. 42 of the Specific Relief Act, as 
the plaintiff does not sue for a declaration of his own legal 
character, or his right to any property. But he isa citizen 
owning properties situated within the area of the Taluk Board, 
and having a fair chance of being appointed, or elected, as a 
member of the Board, and he has, therefore, such a substan- 
tial interest in the proper constitution of the. Board, as entitles 
him to bring a suit for a declaration as to the invalidity of the 
election, it having been held in the well-known case of Robert 
Fisher v. Secretary of State for India-in-Council 1 that S. 42 of 
the Specific Relief Act is not exhaustive of the declaratory 
suits entertainable by Civil Courts. 

The next point which I shall consider is point (1) viz., 
whether the, powers given by Ss. 16 and 144 of the Local 
Boards Act to the Governor-in-Council to frame forms and to 
prescribe rules and conditions as regards appointment by 
election and as regards the system of representation and of 
election include or imply the power to make rules for the con- 
duct of inquiries into the objections made to the validity of 
elections and the creation of special tribunals to make such 
inquiries so as to exclude the jurisdiction of the ordinary 
Civil Court and to make the opinion of the special tribunal 
final as to the validity of the election. S. 16 is too 
vague. Further, the rules were not made under S. 16 but 
only under S. 144 Cl. (1). Cl. (1) deals with the power to 
make rules merely as to the qualifications of the electors and 
of candidates for appointments by election and as to the method 
and time of election and of elective presidents, vice-presidents 
and members of Local Boards (Local Boards including 
Taluk Boards according to the definition in S. 3, Cl. 12), I 
think that rules as to the method of election of the members 
of Local Boards cannot include a rule constituting a 


1, (1898) I. L. R. 22 Mad. 270. 
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special tribunal to inquire into the validity of elections. It has 
been argued for the respondent that Sub-Cl. (f) of Cil. 
(la) eof S. 144 which speaks of “any other matters re- 
garding the system of representation and of election” might 
include this matter of setting up a separate tribunal with 


‘exclusive jurisdiction to enquire into objections to the validity 


of the elections.” Cl. (la) of S. 144 relates to the 
election of panchayats and not to the election of members 


‘to Taluk Boards. It may, however, be argued that even if 


Cl. (la) and Sub-Cl. (a) to (f) under it do not apply to 
the election of Taluk Board members, still the divisions (a) 
to (f) under Cl. (la) indicate what is meant by the “ method 
and time” of appointment by election, occuring in Cl. (La) 
and as Cl. 1 relating to Local Boards also uses the expres- 
sion “ method and time of election,” matters relating to 
method and time of election of Taluk Board members include 
matters analogous to those provided for by Sub-Cl. (a) to 
(f) of Cl. (la) relating to panchayat elections. Even 
accepting this argument, Sub-Cl. (f) following Sub-Cl. 
(a) to (e) (which deal with the division of the electoral area, 
the number: of representatives and so on) cannot be inter- — 
preted as including a matter of a totally different nature viz., 
the setting up of an exclusive tribunal to inquire into objec- 
tions to elections. This Local Boards Act, V of 1884, was 
passed in the same year as the District Municipalities Act, IV 
of 1884. S. 250, Cl. (la) of that Act provides for the mak- 
ing of rules similar to those enacted in the provisions of S. 
144, (la) of the Local Boards Act. As originally framed, 
Sub-Cls. 1 to 6 under Cl. (la) of S. 250, of the District 


‘Municipalities Act almost exactly corresponded to Sub-Cls. 


(a) to (f) of S. 144 (la) of the Local Boards Act. Sub- 
Cl. (6) in the Municipal Act was “any other matters regard- 
ing the system of representation and election, which it may 
seem expedient to provide for.” Sub-Cl. (f) of the Local 
Boards Act is “any other matters regarding the system of 
representation and election.” Doubts, however, seem to have 
arisen about 1894 whether the Sub-Cl. (6) in the District 
Municipalities Act included the conduct of inquiries relating 
to elections. Hence by Act III of 1897 S.164, Cl. 1, S. 250 
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Cl. 1 of the Municipalities Act was amended by making the old 
Sub-Cl. (6) as Sub-Cl. (7) and by introducing a new sub- 
clause which is the present Sub-Cl. (6) providing expressly 
for “the conduct of inquiries relating to elections.” The 
legislature seems to have overlooked the fact that the corre- 
sponding S. 144, Cl. (la) of the Local Boards Act also 
was guilty of the like omission as was found in the District 
Municipalities Act and ought to be amended likewise. Rules 
made under statutory powers must, on pain of invalidity, not 
be in excess of the statutory powers authorising them and 
powers to make rules, especially where such rules create new 
jurisdictions and take away the powers of ordinary Civil 
Courts, ought to be construed very sirictly (See Maxwell). 
I am therefore of opinion that under the Local Boards 
Act the  Governor-in-Council had no power to make 
rules ousting the jurisdiction of the Civil Courts in the matter 
of inquiring into the validity or otherwise of elections. 


I skall now deal with the point (2) which is as follows : 
“ Assuming that the Governor-in-Council has such powers, do 
the rules, as framed on the 6th June, 1917, (See Ex. III) 
exclude the jurisdiction of the Civil Courts to entertain 
objections to the validity of an election even when those 
objections are based on the ground (a) that there was no valid 
electoral register in existence on the date of the election and (6) 
that consequently the President of the District Board should 
have filled the vacancy by appointment under R. 13, and (c) 
that the defendant who claims to have been elected has there- 
fore not been validly elected.” It is no doubt unnecessary to 
deal with this point as I have decided that the Governor-in- 
Council has not got the powers to make rules so as to establish 
a new tribunal to inquire into the validity of elections. 
Assuming, however, that he has such powers, I think the Rr. 
12 (2), and 33 (c) and (d) read together intend that any 
objection that there was no valid electoral register in existence 
at the date of election, should be decided by the Collector 
finally and should not be questioned by the Civil Courts. 


A subsidiary question which was argued was whether 
there was really no valid register in existence on the date 
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of the disputed election. Iam inclined to hold that the 
old register was not superseded by the new rules, which only 
superseded the old rules and not the things which were 
validly done under the old rules and which were not inconsist- 
ent with the new rules. S. 8 of the Madras General 
Clauses Act (Act I of 1891) says “ where any act (which must 
include a rule. made under the Local Boards Act as such a rule 
has the force of law according to S. 147 of the Stattte). 
* * * repeals any other enactment then the repeal shall not (a) 
affect anything done before the commencement of the repeal- 
ing Act; (c) affect the previous operation of any enactment so 
repealed or anything duly done or suffered under any enactment 
so repealed; or (d) affect any right privilege * * * acquired, 
accrued * * under any enactment so repealed.” The register 
prepared under the repealed rules and the rights and privileges 
of the voters acquired under those rules could not therefore be 
affected, especially when the repealing rules substantially (as 
pointed out by my learned brother) reproduce the old rules on 
the point in dispute. 


_ Lastly comes the 4th point viz., ‘‘ whether this is a case 
where the Court has adiscretion to grant or refuse declaratory 
and injunction reliefs and if the Court has such discretion, 
whether such reliefs ought to be refused in this case?” I do 
not see how it can be seriously argued that the grant ofa 
declaratory decree in any case is not a matter for the discre- 
tion of the Court. S. 52 of the Specific Relief Act shows 
that the grant of the relief of injunction is always a matter for 
the discretion of the Court. Having regard to the conduct of 
the plaintiff who made unfounded allegations of undue influ- 
ence and bribery against the defendant (besides the unfounded 
allegations of the want of secrecy in the balloting, &c.,.) and to 
the fact that he himself accepted the election proceedings 
as having been regularly begun (and competed for the 
vacancy of the election) till he sustained defeat at the election, 
the Court would be exercising its discretion properly in refus- 
ing declaratory and injunction reliefs to such a plaintiff even 
assuming that a valid electoral register did not exist, and 
hence, the election was invalid. 
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I forgot to refer to one argument. relied upon by the 
Lower Appellate Court and by the Appellant’s learned vakil, 
viz., that rule 18 when read with rule 11 (1) contemplates the 
possibility of an interregnum when no valid electoral register 
is in existence and that interregnum could only occur owing 
to the supersession of the old rules by the new rules. Ido 
not think the argument can be accepted. It may be that owing 
to the’Collector of the District under R. 1 having created 
new circles there could be no valid register so far as the-new 
circles were concerned and it may be that that was the contin- 
gency contemplated by R. 13 or it may be that R. 12 
merely reproduced the corresponding old rule (which was 
enacted when an interregnum was possiblejbefore the very 
first register was prepared) and was included in the new set of 
rules unnecessarily, nobody caring to ascertain whether it was 
really necessary. I shall however, not pursue that matter further. 


In the result I hold that though the plaintiff was entitled 
to institute the suit and though a Civil Court has jurisdiction 
to entertain it, the election was validly held under a valid elec- 
toral register and that even if the election was invalid, the 
Court ought to refuse in its discretion the reliefs claimed by 
the present plaintiff. No question of inconvenience can arise 
by refusing to declare the invalidity: of an election as under 
S. 162 of the Local Boards Act the acts of a Local 
Board with members legally disqualified to sit as members are 
not invalid. 


Finally I might suggest that when the Local Boards Ac: 
is taken up for revision, the legislature will take good care to 
see that the powers to make rules and the subjects on which 
rules can be made are defined clearly and at length. 


In the result the Second Appeal is dismissed with costs. 


Spencer, J :—The appellant was an unsuccessful candidate 
for a seat on the Taluk Board of Shermadevi at an election 


which took place in October, 1917, He brought this suit to 


have it declared that the election of the 2nd defendant was 
illegal and invalid. In his plaint he alleged bribery, corruption 
and want of secrecy in the balloting. But he gave up these 
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-contentions at the trial. The substance of his objections to 


the 2nd defendant’s election as put forward in this and in the 
lower Courts was that a new roll of electors was not prepared 
when the revised rules under Sub-Cl. (1) of S. 144, of 
the Local Boards Act (Madras Act V of 1884) were published 
by Government in June, 1917. He maintained that an election 
held on the old voters’ list was invalid; the qualification 
entitling a person to vote under the new rules being a little 
differént from the qualifications required by the old rules, He 
also raised the question in ground No.7 of his memorandum 
of second appeal, whether Government had any power to make 
rules for the election of Taluk Board Members ‘which would 
have the effect of ‘taking away the jurisdiction of the Civil 
Courts. i 

I will deal with the last point first. S. 16 of the Local 
Boards Act provides that members of Taluk Boards may be 
partly appointed by election subject to such rules and condi- | 
tions as may from time to time, be prescribed by the Governor- 
in-Council; and S. 144 provides that “ the Governor-in-Council 
may from time to. time, frame forms......... and make rules (1) 
as to the qualification of electors and of candidates for appoint- 
ment by election and as to the method and time of election of 
elective presidents, vice-presidents and members of Local 
Boards.” Next follows Cl. 1 (a) which relates to the election of 
panchayats and then several Sub-Cl. (a) to (f) of which Sub-Cl. 
(d) deals with the registration of electors and Sub-Cl. (f) speaks 
of “ any other matters regarding the system of representation 
and of election.” IIt is not quite clear whether Sub-Cl. (a) to (f) 
are intended to qualify Cl. 1 of S. 144, which refers to 
election to Local Boards, or whether they only qualify Cl. 1 (a) 
which deals with the election of Panchayais. But in any case I 
think that the words “any other matters regarding the system 
of representation and of election” illustrate what is meant in 
Cl. (1) by the words “method of election” of members of 
Local Boards. I think these words are wide enough to cover 
the power of making rules to provide for the whole scheme of 
election and for the conduct of inquiries into complaints and 
objections to elections held or about to be held as well as to 
objections to the list of voters. ; 
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_ An argument has been drawn from the analogy of the 
District Municipalities Act (Madras Act IV of 1884). In that 
Act an additional clause was added to S. 250 by ¿the 
Amending Act III of 1897 by which the words “ the conduct 
of inquiries relating to elections’’ were added. From the fact 
that the Government thought it advisable ex-abundanti cautela 
to introduce Cl. (vi) to amplify the powers already con- 
ferred by the section it does not follow that the words of the 
clause as they originally stood were: not wide enough to 
include power to make rules for. the preparation of the 
electoral register. Iam not impressed by an argument based 
on another piece of legislation to the effect that Government 
intended to limit its own powers under this act and I there- 
fore hold that the rules published in 1917 were valid. 

The next objection is that the rules framed by Govern- 
ment in 1917 having been declared to be in. supersession 
-of all existing rules the electoral register prepared under 
the authority of the old rules became useless and render- 
ed an election held on the votes of the electors named 
in that register invalid. The fallacy in this argument 
lies in the supposition that the supersession of the old 
‘rules necessarily led to the: supersession of everything 
done under the old rules. R. 11, Cl. (1) of the New 
Rules which came into operation on 1st July, 1917 provides 
that “ when the electoral register has been revised by the 
Divisional Officer and corrected as aforesaid, the said re- 
gister shall be deemed.to be complete and shall come into 
operation with effect from the Ist day of January next ensu- 
ing andshall continue in operation for the twelve months 
beginning on that day, and, if the next electoral register 
is not ready by the prescribed date, until such register is 
ready, and it shall be conclusive as to the general qualifications 
to vote prescribed in Rr. 4,5, 6 and 7 above.” R. 12 (1) of 
the old rules which came into operation on Ist January, 1916 
contained similar provisions in almost identically the same 
language. Taking it therefore that these rules have the force 
of law, it was the law both at the time of election and when 
the last electoral list was prepared that that list or register 
should be in operation until the new register was prepared. In 
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Ex parte Todd: In re Ashcroft 1 Lord Esher observed “‘It is a 
wholesome doctrine to hold that the section is retrospective SO 
fareas it is a repetition of the former enactment, but that it is 
not retrospective as far as it is new.” I am therefore of 
opinion that the new rules cancel the old rules but they do 
not render the old electoral register of no effect when there 
was a provision both in the old rules and in the newerules for 
its continuance. In this view the plaintiff’s suit was erightly 
dismissed as it failed on the merits. 

But a question was also raised whether the validity of the 
election was a matter which could be made the subject ofa 
civil suit, R.12, Cl. 2 lays down “No failure to observe 
the dates prescribed in this and the preceding rules :or to 
observe other directions in these rules regarding the prepara- 
tion of the register shall entitle any one to question the validity 
and conclusiveness of the register in proceedings under R. 33.” 
It has been argued for the appellant that this rule gives hima 
right to question the correctness of the register in a Court of 
law. On the other side it is argued that it is tantamount to a 
prohibition of his ‘questioning the register either in a Court of 
law or before the Collector. One of the objections to an election 
under R. 33 (e) is that “ the person whose election is ques- 
tioned was not duly elected by a majority of lawful votes.” 
The District Munsif was of opinion that this rule permitted an 
objection to be taken in a petition before the Collector. The 
District Judge was of opinion that it could not be raised in- 
such proceedings. My view as to the provision in R. 12 
(2) is that it was intended to debar any objections to the elec- 
toral register being taken except as specially provided for in 
Rr. 4, 5 and 6 at the time of the preparation of such register 
and if this view is correct the plaintiff has no locus standi to 
take this objection after the election. I do not think that rule 
12 (2) implies that such objections as could not be taken 
before the Collector in proceedinys under R. 33 could be 
taken in such proceedings as a suit in a Civil Court. The 
machinery for the conduct of elections provided by the rules 
framed under the Act being complete in itself, the jurisdiction 
of the ordinary Civil Courts to take cognisance of such matters 


1, 19Q. B. D. 186 at p. 195. 
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is ousted (see Nataraja Mudaliar v Municipal Council of Maya- 
varam 1 and Baishankar v The M unicipal Corporation of Bom- 
bay.2 

: The plaintiff’s suit deservedly fails for another refison. 
When the register was prepared he did not adopt the procedure 
provided by R. 10 (4) of objecting up to the 20th of Septem- 
ber. The election was on October 2nd and in his petition to 
the Collector, dated October 6th (Exhibit I) he did not raise 
this point. He went to the poll on the footing of the 
register being a valid one. The technical point he has taken 
in these proceedings is evidently an after-thought. He is there- 
fore not entitled to the equitable relief of a declaration ona 
matter connected with the preparation of an electoral register. 
In Bhupendra Nath v. Ranjit Singh 3 it was held that in similar 
circumstances connected with an election where the conduct of 
the plaintiff had been remiss and dilatory, the Court ought not 
to interfere and give him a declaratory decree in the exercise of 


its discretionary jurisdiction, under S. 42 of the Specific Relief 
Act. 


The suit was rightly dismissed and the Second Appeal 


should be dismissed with costs. 
A. S. V. 
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Speoific performance of an agreement to grant a lease cannot be decreed unless 
the agreement either expressly or impliedly to be granted fixes the date from which 
the term is to run. 

A contract that a lessor should not be required to excoute a promised lease 
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axecute the lease, which condition must be fulfilled: before he could be compelled to 
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The material facts appear in their -Lordships’ judgment. The 
suit was instituted for the specific performance of an agreement to 
sell a 4 annas share in a taluk, or alternatively of an agreement to 
lease the same. The Subordinate Judge held that the agreement to 
sell was not proved; that the agreement to lease by the use of the 
word “ hereafter” was so vague and uncertain that it could not be 
enforced; that a new agreement for the execution of the lease when a 
debt had been discharged could not be enforced as the condition had 
not been fulfilled and that the suit was barred by limitation. The High 
Court (Fletcher and Chaiterjea. JJ.) on appeal agreed with the Trial 
judge that there was no sufficient evidence of the agreement to sell, 
disagreed with him on the question of limitation, held that the original 
agreement was not vague and uncertain, the word “hereafter” 
only meaning after the date of the contract, and that it was binding and 
enforceable; and decreed the suit without considering the effect of 
the new agreement whereby the execution of the lease was postponed 
until the discharge of the debt. 

Hence this appeal : 

Harman for appellant: The permanent lease could not be car- 
ried out as no sufficient terms were given. 

(Lord Buckmaster—There were two points only : 

(1) Whether the agreement asit stands is capable of specific 
performance ? and, 

(2) Whether it has been varied ?) 

There was a new contract and this suit was premature. 

De Gruyther K. C. (with him Dube) for Respondents: -The 
main questions for consideration are :— | 

What were the circumstances under which the agreement 
was executed ? 

What did the parties really intend ? 

Completion was arranged within two years. Nayan Chandra 
took over that obligation, and the possession was continued. 

Dube: followed, 


Harman replied. 
Their Lordships’ judgment was delivered (8th July, 1920) by 


LORD ATKINSON :—The plaintiffs in the action out of 
which this appeal has arisen were maliks of an 8 annas’ share 
of taluk No. 381, within the Collectorate touzi of District 24 
Pergunonahs, one Jogendranath Bose and Nagendrabala Dasi 
resident in Calcutta were maliks of a 4 annas’ share of 
this same taluk. Of this latter share the plaintiffs had 
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ever since the death of their father been in possession 
as ijaradars of the said owners thereof, and one Hari Charan 
Bose resident within the aforesaid district was the nfalik 
of the remaining 4 annas’ share. In order to overcome in- 
convenience and to facilitate the plaintiffs in collecting the rents 
payable by the tenants of the 12 annas’ share of the entire taluk 
the plaintiffs desired to purchase the 4 annas’ share of Hari 
Charan Bose, and thus become entitled to collect the rents of 
the tenants of the entire taluk treated as one estate. They ac- 
cordingly proposed to the said Hari Charan that he should sell 
to Hem Chandra Bhanja, acting on behalf of himself and his 
co-plaintiffs, his aforesaid share for the sum of Rs. 14,000, of 
which Rs. 500 were to be paid as earnest money. This proposal 
was accepted by Hari Charan Bose. In pursuance -of this 
arrangement a deed styled a deed of agreement of sale, dated the 
31st August, 1901, was executed by’Hari Charan Bose by which 
after acknowledging the receipt of the Rs. 500 earnest money, it 
was provided that upon payment to him, his heirs or represent- 
atives of Rs. 13,500, the balance of the purchase money within 
two years from the date of the deed, he or they would execute 
in favour of Hem Chandra Bhanja an “ out and out deed of 
sale free from all incumbrances and cause the registration of 
the same.” It is averred in paragraph 3 of the plaint filed by 
the, plaintiffs that when Nayan Chandra Bose, a kinsman of 
theirs, heard that Hari Charan had agreed to sell his 4 annas’ 
share in the manner suggested he earnestly requested the 
plaintiffs to procure that the sale should be made to him, Nayan 


Chandra, instead of to Hem Chandra, and that the necessity 
the plaintiffs were under to purchase the property having been 
explained by them to him, Nayan Chandra, he promised that, 
after this purchase of the saidshare should be made, he would 
grant to them a mourasi mokurari ijara lease of the share so 
purchased for the annul jumma of Rs. 840, exclusive of the 
revenue and road cess payable in respect thereof, so that the 
plaintiffs would thus have in their own hand the collection of 
the rents of the entire 16 annas; that yielding to his 
importunities the plainliffs agreed to his proposal and got 
the share purchased from Hari Charan Bose to ‘be conveyed 
to him, Nayan Chandra Bose. 


P. ©. 


Srimati 
Giribala 
Dasi 


Y. 
Kali Das 
Bhanja. 


Lord 
Atkingon. 





P. ©. 


—— 


Srimati 
Giribala 
Dasi 
v, 
Kali Das 

Bhanja. 


Lord 





Atkinson. 


332 THE MADRAS LAW JOURNAL REPORTS, [VOL. XXXIX 


That is the case made in the plaint upon this point. The 
plaint does not contain any further statement whatever as 
to the particulars of the lease to be given, whenit was 
to commence or what was to be its duration. 

By deed bearing date of the 21st November, 1903, made 
between Hari Charan Bose and Nayan Chandra Bose, after 
reciting that the former had agreed with the latter for the ab- 
solute sale of the aforesaid share for Rs.14,000, and had received 
Rs. 7,000, a portion thereof as earnest money, this one 4 annas 
share was conveyed to Nayan Chandra. It appears from a 
memorandum printed at page 27 of the record, that Rs. 7,000 
had been received by the vendor, in addition to two sums of 
Rs. 2,000 and Rs. 5,000 paid on the 7th and 8th of September 
respectively, the receipts for which are printed at pages 15 and 
13 of the record. 

Mr. De Gruyther contended on behalf of the respondents 
that the first sum of Rs. 7,000 so averred to have been paid 
was paid out of the proper monies of the plaintiffs, and that 
the further sum of Rs. 7,000 was, with the aid of the plaintiffs, 
borrowed by Nayan Chandra Bose from some friends for 
which loan he remains indebted. This may beso. It has not 
been made as clear as it might be, but if the fact be so, then as 
6 per cent. on Rs. 7,000 would only amount to Rs. 420 per 
annum, Nayan Chandra was to receive from the plaintiffs 
double the amount of this interest. In this same paragraph 3 
it is further averred that Nayan Chandra had been receiving 
from the plaintiffs after they had been put into possession 
as ijaradars, from the date of the purchase up to his death, 
thissum of Rs. 840, but that as he had incurred this debt to 
effect the purchase of the property, and had promised to 
execute and cause the registration of the mourasi ijara lease 
agreed upon after its liquidation they, the plaintiffs, -relying 
upon his word continued to collect the rent as ijaradars and 
did not experience much inconvenience. 


In paragraph 4 of the plaint it is averred, that “thereafter, 
(no date being given), the plaintiffs gave Nayan Chandra a draft 
of a mourasi ijara lease which he kept for a long time, that he 
subsequently demanded a larger sum as the profits of the ijara 
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which thé plaintiffs refused to pay, that the plaintiffs thereupon 
offered to purchase the 4 annas’ share from him for 
Rs. 16,000, that he took time to consider this offer, asked the 
plaintiffs to collect the rents for the year 1316 B.s. as ijaradars, 
and ultimately agreed to sell to them this property with all 
arrears and profits for the sum of Rs. 16,000, and asked the 
plaintiffs to prepare a draft kobala. 


In paragraph 5 of the plaint it isaverred that soon after 
this he got ill and died. ` ` 


When the plaint is referred to it will be found that the 
relief first prayed for by the plaintiffs is that this agreement 
for the sale of the four annas’ share for Rs. 16,000, should be 
- specifically performed and, in the alternative, that the agree- 
ment, made before the sale to Nayan Chandra as an inducement 
to the plaintiffs to consent to that sale being made to Nayan 
Chandra instead of to Hem Chandra Banja, should be specifically 
performed. There is in the plaint no reference whatever other 
than this to the grant by Nayan Chandra to the plaintiffs of an 
ijara or any other kind of lease of the 4 annas’ share in the 
property. The appellant, the defendant in the suit, in her 
written statement admits that her deceased husband Nayan 
Chandra purchased the property in suit, and also that the 
plaintiffs having requested him to entrust them with the 
collection of the rent of the property, did so; but puts the 
plaintiffs om proof of all the other allegations in their plaint. 
The only issues on these pleadings are the following :— 


“ 1—Are the allegations of contract for a permanent lease and subsequently for 
sale made in the plaint, correct ? 

‘'.9.—Are the terms of the alleged contracts vague and uncertain and not fit for 
being enforced specifically ? 

“g.—Are the alleged contracts invalid in law, not having been reduced to 
writing and registered ? 

“ 4 —Is the allegation of tender correct? If not, have plaintiffs failed to 
perform their part of the contract ? 

1 5 —What amount of damages, if any, are plaintiffs entitled to recover ?”’ 


It will be observed that the first issue deals only with the 
contract for the lease named in the plaint. There was and must 
have been a parol contract. That is not the issue which has 
been tried in the case. The issue which has been tried is 
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wholly different. It is this, whether an agreement in writing 
in the shape of a letter written days after the date of the con- 
veyance to Nayan Chandra of Hari Charan Bose’s four annas’ 
share, i.2., the 21st November, 1903, signed by Nayan Chan- 
dra and addressed to Hem Chandra, contained within itself 
(either in express words or by necessary implication) an indica- 
tion of the terms which the contemplated lease was to contain, 
so full, precise and unambiguous in character that specific 
performance of the agreement could according to established 
principles, be decreed. It is by no means, having regard to the 
facts proved, an easy issue to determine, 


The letter runs thus :— 
The 21st November, 1908. 
“MY DEAR HEM, 


On my assuring you that I would lease out after my purohase of the 4 
annas’ share of the estate No. 381, Alipur, Rangafala and Durganagar, permanently 
to you and your brothers, at an annual Jumma of Rs. 840, (eight hundred and forty,) 
excluding the Government revenue and road and public cess, you requested Babu 
Hari Charan Bose of Bhowanipore to execute the conveyance of his share in the 
said property in my name, according to the terms and conditions of the agreement 
executed by him in your favour on the 15th day of Bhadra 1808 B.B. In consider 
ation whereof I do hereby promise and agree to execute a permanent ijara here- 
after. I bave this day issued notices to the tenants of the said mahals to pay their 
respective rents, &c., to you as my ijaradars. 

Your well-wisher, 
NAYAN OHANDBA BOSE.” 


It is admitted that this letter was not written on the day it 
bears date. It was purposely antedated so that its trans- 
mission would synchronise with the date of the execution of 
the conveyance to Nayan Chandra. The first ambiguity in it 
arises from the use of the words “ permanently,” and “ perma- 
nent,” The next and more serious ambiguity arises from the use 


_of the word “ hereafter, ’’ but the defect in it which, unless it 


can be remedied by legitimate implication, is fatal is that it 
does not indicate the date from which the term of the lease to 
be granted isto run. It iselementry that specific performance 
of an agreement to grant a lease cannot be decreed unless that 
agreement either expressly or impliedly to be granted fixes the 
date from which the term is to run. 

It was contended on behalf of the respondents, that the 
word ‘“ permanently ” means “ in perpetuity ” and the word 
““ hereafter ” means within a reasonable time in that behalf after 
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the date of the letter. The most serious defect, however remains, 
namely, from what date does the term of the lease commence ? 
It is contended that that date is to be implied from | the 
contents ofa notice purporting to be dated on the 2lst 
November, 1903, served upon the tenants therein named. It 


runs as follows :— 
“NAYAN OHANDRA BOSH, 
Zomtndar. 

The tenants in mahals taraf Alipur, &c., ana Durganagar and Rangafala, &o. 
appertaining to towzi No. 881, are hereby informed that I have this day purchased 
from Babu Hari Charan Bose of Bhowanipur the 4 annas, share that he had in the 
said taluks, and I, this day, do let out the said mahalsinijara to Babus Kalidas 
Bhanja, Debendranath Bhanja, Upendranath Bhanja and Hem Chandra Bhanja. 
You will pay to the said Babus or their karpardazes the rents, &c., respectively 
payable by you, and take’ dakhilas therefor. You will] not get oredit for any 
amount paid on any account to any persons other than the said Babus or their 
authorised karpardazes. Dated the 5th Aughran 1310 B. 8. 

(Torn) entered and rejected, 
§, 0. HALDAR, 
Munsiff.”’ 
As this notice is referred to in the letter addressed to Hem 


Chandra, it may of course be looked at and considered. It 
is contended that as on that day Nayan Chandra Bose clothed 
the plaintiffs with authority in ijara to receive the rents of the 
tenants and required the tenants to respect that authority and 
pay their rents to those endowed with it, that the only source 
from which this authority could be derived was the agree- 
ment embodied in the letter, that it must be implied therefore 
that the lease contracted to be given, was when given to 
commence and become operative from that date, which would 
then be the commencement of the contemplated term. 


Mr. Harman, on behalf of the appellant, admits that 
this possibly might be so if attention were to be confined 
exclusively to the two written documents ; but. that when 
the circumstances surrounding the issue of this notice and the 
facts from which it emerged are considered, it becomes 
clear that the respondents did not derive their authority to 
receive the rent from the agreement embodied in this letter, 
but from other and wholly different arrangements made 
between the parties, and that the creation of the authority 
to receive their rent therefore becomes an equivocal fact 
equally consistent with two coflicting conditions of things. 
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P. 0, Their Lordships feel that they have reason to complain 
Srimati that, owing possibly to the defective manner in which the 
kas pleadings in the case have been framed, they have been not 

Ld . | . 

a only deprived. of the great advantage of having before 
Bhanja. them the opinions entertained by the learned Judges in the 
Lord Courts below, on the difficult questions already indicated, but 

Atkinson. that in addition the facts bearing upon those questions have 


not been so fully and effectually elicited as they should have 
' been for the satisfactory disposal of this appeal. 

Both of these Courts below held, in their Lordships’ view 
rightly, that a concluded agreement for the purchase by the 
plaintiffs from Nayan Chandra of the share of the taluk bought 
by him for Rs, 16,000 had not been provéd, and that therefore 
the first relief prayed for could not be granted. 

The Subordinate Judge held, first, that by reason of the use 
of the word “ hereafter -in the letter, dated the 21st Novem- 
ber, 1903, the contract supposed to be embodied in it was 
rendered so vague and uncertain that it could not be enforced, 
and second that the statement made by Nayan Chandra in or 
about November, 1904, in reply to the repeated requests of the 
plaintiffs that he should execute to them the promised lease 
to the effect that he could not do so until he had paid off the 
debt he had contracted to enable him to effect the purchase, 
amounted to an absolute refusal by him to fulfil his contract; 
that the statute of limitations accordingly began to run from 
the date of that refusal, and as the present suit was not 
intituted till the 30th May, 1910, the remedy of the plaint- 
iffs was barred by time. The learned judges in the High 
Court disagreed with this finding, their Lordships think, rightly. 
The Subordinate Judge, however, in his judgment, pointed 
that even if-when Nayan Chandra refused to grant the lease 
until he had discharged this debt, the plaintiffs consented that 
he should have that extended time to carry out his contract, 
that would amount toa new agreement conditional upon his 
clearing off his debt; but that as the debt had not been cleared 
off, the condition had not been fulfilled and the modified 
agreement could notbe enforced. The Judges of the High 
Court differed from the Subordinate Judge on each of these 
points. They held first that the word “ hereafter ’’ meant after 
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the date of the contract, and that its use did not make the 
contract vague or-uncertain, and, second, that N ayan’s state- 
ment that he could not grant the lease till his debt had “been 
paid off did not amount toan absolute refusal by him to 
perform his contract, that the statute did not commence to run 
from that date, and that therefore the remedy of the plaintiffs 
was not, on this ground, time barred. They point out that this 
point was not raigedin the pleadings, and that the plaintiff 
Upendra, when examined in the case as a witness, was asked 
the question, “ Did you and your brothers ‘agree to the putting 
off of the execution of the deed till after N ayan’s debts had been 
paid off?” replied, “Yes, we made no objection, as we had confi- 
dence in him and fully believed he would act up to bis word.” 
The learned Judges, however, do not deal in any way with the 
effect of this consent, or with the suggestion of the Subordinate 
Judge that it added a condition precedent to the Original con- 
tract to execute a lease, which condition had not been fulfilled. 
On the contrary they decided that the appeal should be 
allowed and that a decree ought to be passed for the specific 
performance of contract to grant a lease contained in this letter 
of the 21st November, 1903 (E. 12) as it stands. 


Their Lordships concur with the learned Judges of the 
High Court that the word “ hereafter ” as used in this letter 
meant after the date of the letter, i.¢., after the 21st N ovember, 
1903, but so read the letter cannot mean that Nayan Chandra 
should have all time from and after its date to perform his 
contract. It must, in its proper construction as it stands, and 
without any reference to the alleged new arrangement, mean 
that he should execute the lease within a reasonable time from 
that date. What would be such reasonable time under the 
circumstances has never been alluded to in the case. 


Their Lordships are further of opinion that the consent 
of the plaintiffs to Nayan -Chandra’s not being required to 
execute the promised lease until he had paid off the debt in 
effect, by the agreement of the parties, attached a condition 
precedent to his obligation to execute this lease, which 
condition must be fulfilled before he could be compelled to 
do so. Their Lordships are of opinion that this arrangement 
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did not -require any new and additional consideration to 
support it. It is admitted that Nayan’s debt is still due. The 
condition has not been fulfilled. But for this new arrange- 
ment, the delay for five and a half years to institute the suit, 
would have been perfectly inexcusable and be a bar 
to all relief. Their Lordships are therefore of opinion 
on this ground, apart from all others, that this condition 
precedent not having been fulfilled, the decision 
appealed from was erroneous, and that the action cannot 
be maintained. But that does. not end the embarrass- 
ment. Their Lordships feel it impossible for them to deal 
with this letter of the 21st November, 1903, as it has been 
dealt with in the ‘Courts below, namely, as if upon its face it 
contained within itself all the terms necessary to make ita 
binding and enforceable contract to grant alease. The term 
of a lease must commence from a certain date. On the face of 
the letter no such date is fixed. Their Lordships must therefore 
deal with Mr. Harman’s point. 


An appeal, No. 18 of 1910, was on the 23rd August taken 
from the Munsiff’s decision to the Court of the Additional Dis- 
trict Judge of Alipur. In that case the appellants are Kalidas 
Bhanja (described as a solicitor of the High Court) and others. 
It is to be regretted that the names of those others are not given, 
The suit out of which the present appeal has arisen, which is No. 
109 of 1910, was then pending, and one of the plaintiffs in it ts 
this same Kalidas Bhanja. Judgment was delivered on the 10th 
February, 1911. | | 

The learned Additional Judge sets out the facts established 
before him in that suit. He says Dwarkanath Bhanja held 8 
annas’ share in taluk No. 381 of the 24 Pergunnahs Collectorate; 
that his shareholders were Bhuban Mohini Dasi in 4 annas, and 
Hari Charan Bose in 4 annas ; that Bhuban Mohini Dasi, by a 
verbal arrangement, permitted Dwarkanath to collect her rent 
and pay: to her-a fixed sum yearly; that Dwarkanath’s heirs 

continued to collect their share under this arrangement ; that 
Hari Charan Bose gave a lease to these heirs for two years, and 
at the expiry of the term -sold his interest to Nayan Chandra 
Bose; that the heirs of Dwarkanath. continued to collect the 
rents of Nayan’s share without protest up to the date of the 
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present suit ; that this suit was one for rent from 1313 to 
the Asar Kist 1816 by the heirs of Dwarkanath as plaintiffs 
against Jiban Krishto Pal and Girish Chandra Pal, the tenant 
defendants, and the widow of Nayan Chandra in addition 
to- the heirs of Bhuban Mohini, as bro forma defendants ; 
that the tenant defendants took thé plea that the plaintiffs 
were entitled to collect for the 8 annas’ share only, and ‘also 
pleaded a plea of payment which was disallowed ; that the 
lower Court decided that the plaintiffs were entitled to collect 
Bhuban Mohini’s share but not the share of Nayan ; that the 
plaintiffs appealed and the tenants cross-appealed ; that on 
behalf of the executors of Nayan Chandra it was admitted that 
the plaintiffs were without protest allowed to collect the rents 
of the share of Nayan Chandra, and that it was not contended 
that their title to collect the rents for. the period in suit was 
not good and valid ; that he, the Judge, was asked to note 
that the question whether the arrangement under which the 
plaintiffs were collecting the rents of this. share was or was 
notan agreement binding on Nayan Chandra’s heirs must 
be decided in a suit on the title. This he said he did. 


Shama Charan Mukerji, the Ammuktar of the plaintiffs, 
when examined stated that the plaintiffs used to realise the 
rénts of Hari Charan’s 4 annas’ share while it belonged to him, 
from 1901 to 1903, and of Nayan’s share since 1903, that no 
document was executed for the ijara of Nayan Chandra’s 4 
annas, that Nayan said he would afterwards execute a mourasi 
moukurari pottah and that the plaintiffs should for the present 
= collect rents as ijaradars. On cross-examination he said during 
the first talk he had with Kalidas Bhanja that Nayan Babu said 
that he would give either an ijara or mourasi lease just as Kali- 
das would like, that an ijara is a temporary settlement, a 
mourasi a permanent one, that the notice to the tenants was 
written at his instance, that Hem Babu said, “Would it not 
be better to have something in writing about the ijara,” that 
thereupon the letter was written by Hem Babu, that he wrote 
it as he thought fit, Kalidas Bhanja, one of the plaintiffs, a 
solicitor of the High Court when examined, said: “We were 
yearly ijaradars of the 4 annas of N ayan.” The first agreement 
was that Nayan should give a permanent lease and execute 


P. 0. 


———_— 


Srimati 
Giribala 
Dasi 


v. 
Kali Das 
Bhan ja. 


Lord 
Atkinson. 


P. C. 


Srimati 
Siribala 
Dasi 
Y. 
Kali Das 
Bhanja. 


tee J 


Lord 


Atkinson.. 


340 THE MADRAS LAW JOURNAL REPORTS. [VOL: XXXIX 


pottah to. that effect. There.was then no.mention of: an 
ijara. Fouror five months after the conveyance in favour 
of Nayan was executed, when he said he could not: execute 
a permanent lease before he had satisfied his debt, he 
said that they were to.continue to be ijaradars in the same 
way as they were under Hari Charan till the pottah fora 
permanent lease was executed, that they (the plaintiffs) con- 
sidered themselves as yearly ijaradars, as there could net- be 
a permanent lease for more than a year without: a registered 
instrument, that the arrangement was that every year they 
should collect the rent as ijaradars, that he could not say in 
what capacity they were in possession during the -four or five 
months following the conveyance, that Nayan Chandra renewed 
the ijara every year but Nayan’s heirs did not do so. By 
renewing, he said he meant that Nayan was at the end of every 
year shown the dakhilo form for the new year and approved 
of it, but. he admitted. that this latter was not: done in his 
presence. Thatis substantive evidence given on behalf of all 
the plaintiffs in the present case. 


Upendranath Bhanja, one of the plaintiffs, on being examin- 
ed, said there was to be a permanent lease in writing, but N ayan 
wanted to execute the lease after payment of the debt he had 
to incur in purchasing the property, that until the execution 
of the permanent lease he allowed them to remain in posses- 
sion of the share as ijaradars. The deposition of this solicitor 
of the High Court, Kalidas Bhanja, in three rent suits was then 
put in evidence. No doubt it is only evidence as an admission 
against himself. In it, he says, on cross-examination, “ The 
talk of the renewal of the ijara with Nayan Bose took place 
three or four times in my presence, the last talk was five or 
six months befọre his death; it was yearly ijara renewable every 
year.” That this was the view taken by the plaintiffs of their 
true position is further shown by the statement contained, in 
their solicitor’s letter, dated the 15th September, 1909, written 
to the pleader of Nayan’s widow and executrix in reply to the 
notice served upon her behalf, informing them that she was 
about to take up, herself, the collection of her rents. In that 
letter it is stated “ my clients have been in possession of the 


x 
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said property 'as ijaradars from'year to year of ‘your clients’ 
husband since his purchase.” In their Lordships’ view these 
facts establish Mr. Harman's contention in reference to the 
notice, dated the 21st November, 1903. They show conclusive- 
ly that the direction to the tenants to attorn to the plaintiffs 
is not necessarily so exclusively attributable to the agreement 
contained in the letter of the same date that the date of the 
notice” or the service of it, must be taken as the day from 
which the term of the promised lease was to commence to run. 
The existence of an authority to the plaintiff to collect the 
rents is equally consistent with the practice followed by Nayan 
Chandra from the date of his purchase till the time of his 
death, namely the uninterrupted employment by him under re- 
curring arrangements of the ‘plaintiffs as his ijaradars for that 
purpose. Their Lordships are’ therefore of opinion that this 
appeal must be allowed, the decision appealed from be reversed 
and that of the Subordinate Judge restored. And they will 
humbly advise His Majesty accordingly.The respondents must 
pay the costs of this appeal here and in the Courts below. 
Solicitors for Appellant: Waterhouse & Co. 
Solicitors for Respondents: W. W. Box & Co. 
A. P. P. 
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PRESENT :—MR. JUSTICE ABDUR RAHIM AND MR, JUSTICE 


MOORE. 
M. Ramiah Asari. ... Appellant* (2nd Defendant.) 


v. 
P. N. Chidambara Mudaliar, ... Respondent. (Plaintiff and 
through his agent Krishna Pillai lst Defendant.) 


and another. 
. Contract Act. S. 80—Applicadslsiy—Literary Production—Sale of —Completion 
—Undertaking by author to revise or rewrite portion thercof—Effect— Prior and Subse- 
quent purchascrs—Rights of—Unpublished: literary production-—-Author’s rights— 
Assignment-—Assignec's rights—Infringement of —Unauthorised publication and sale— 
Injunction. | 
A gale by an author of the right.to publish and sell a literary production is 
not incomplete merely by reason of the fact that the author undertakes to revise 
or rewrite a portion thereof. ; 
| Quaere whether S, 80 of the Contract Act applies to the sale ofa composi- 
tion guoh as a song or æ poem. 
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The right of an author of an unpublished literary production is an exolusive 
right to publish or refrain from publishing. if, as he may please, and any one who 
publishes it without his consent infringes his legal right, and does that which is 
actienable per se. The author oan also assign his right. 

First defendant, the author of certain songe in Tamil first sold the right to 
publish and aell them to plaintiff and a few months afterwards sold some of them 
to 2nd defendant who published them and sold copies thereof to the putlic. Ina 
suit by plaintiff to restrain 2nd defendant from publishirg and selling all or any of 
the songs purchased by plaintiff and for damages, held, that in the abfenos of any 
equity depriving plaintiff of his right as first purchaser, he was entitled to hbe com- 
position a8 against 2nd defendant even if his purchase was without knowledge of 
the prior purchase by plaintiff. 

Held, turther that plaintiff was entitled to the injunction prayed for even if 
the copies sold to 2nd defendant were copies made from the ‘manuscript sold to 
plaintiff and in his possession provided the making of the copies was not due to the 
laches of plaintiff. Mansell v. Valby Printing Co.1 foll. 

Appeal against the decree, dated 20th day of December, 


1918 of the District Court of Madura in O. S. No. of 1918, 


T. R, Venkatarama Sastri for Appellant. 
T. Ethiraja. Mudaliar for Respondents. 


The Court delivered the following 

Judgment:—The Plaintiff who is the respondent in this 
appeal purchased the right to publish and sell 90 songs 1n tamil 
composed by the first defendant, and paid Rs. 50 as the price. 
The second defendant, a few months afterwards, bought from 
the Ist defendant 47 songs, 40 of which, as found by the Dis- 
trict Judge, are the same as those sold by Ist defendant to 
plaintiff and paid Rs. 40. He published those 40 songs 
and some others, two of which are found to be of an 
obscene character and sold copies of them to the public. The 
plaintiff has instituted this suit in order to restrain the 2nd 
defendant from publising and selling all or any of the 90 
songs which he had purchased and for damages. He got a 
decree from the learned District Judge. 

The first question argued by Mr. Venkatarama Sastriar who 
appears for the 2nd defendant, is that as a matter of fact there 
was no completed sale of the 40 songs in question to the 
plaintiff. The basis of that argument is that according to the 
case of the plaintiff himself the ist defendant, the author, was to 
make corrections and revise the songs sold to the plaintiff, but 
that he failed to do so. We are asked to infer from that that the 














1. (1908) 1 Ch. 567. 
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-bargain was incomplete and therefore uo rights of the plain- 
titf have been infringed. We cannot accept this contention, as 
the contents of the two manuscript books were sold to*the 
plaintiff who paid for them, and the mere fact that the 
lst defendant, the author, undertook to revise some of the 
songs or .rewrite some of them, would in no way affect the 
completeness of the sale. So far as the 40 songs in dispute 
are cohcerned, ‘we may take it upon the facts that they are 
substantially identical with those sold to the plaintiff, along 
with the other songs. Our attention was drawn to S. 80 of 
the Contract Act which says that “ where by a contract for the 
sale of goods, the seller is to do anything to them for the 
purpose of putting them into a state in which the buyer is to 
take them, the sale is not complete until such. thing has been 
done.” But assuming that the section applies to the sale ofa 
composition, such asa song or a puem, what the section 
contemplates is that where the parties intended that the con- 
tract was to be regarded as complete only when certain things 
were done, the contract could not be held to be complete until 
the act : contemplated was done. Thisis borne out by the 
illustration. to S. 80. As to whether a contract is complete in 
a particular case depends upon the facts of that case. In this 
case, on the facts, I have no doubt that the contract was 
complete. j 
‘The next question argued on behalf of the appellant is that 
there was no infringement of any right of: the plaintiff if the 
author, that is the 1st defendant, sold the same songs to the 
2nd defendant being enabled by the plaintiff todo so. The 
facts found are that the manuscript remained in the possession 
of the plaintiff after the sale, and the Ist defendant was to go 
over to the plaintiff’s office to revise the manuscript. It does 
not appear how these disputed songs were copied from the 
manuscript, whether by the Ist. defendant himself or by one 
Picha Pillai who was employed.in the office of the plaintiff but 
was apparently a friend of.the Ist defendant. Whoever copied 
these songs for the purposes of sale to the 2nd defendant, the 
facts do not enable us to say that this was due in any way to 
the laches of the plaintif. The 2nd defendant, we may take it, 
made his purchase without knowledge of the fact that the 
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property had been sold already to the plaintiff. But Mr. 
Venkatarama Sastriar has not contended, nor could he success- 
fulty contend that mere absence of knowledge on the part of 
the 2nd defendant would be sufficient to give him a title to the 
property. The first purchaser, in the absence of any equity 
depriving him of his right, would be entitled to the property. 
This, we may mention, is not a case under the Copyright 
Act because the songs were not published by the plaintiff. But 
there is no doubt that the author has an exclusive right to his 
own productions and he can also assiga such right even if the 
production has not been published. This is well settled 
law in England and there can be little doubt that this is the 
law in this country also. it is laid down in Mansell v. Valby 
Printing Co.,1 on the authority of a series of decisions that 
“the common law does give a man who has composed a work 
aright to that composition just as he has a right to any other 
part of his personal property; but the question of the right of 


_ excluding all the world from copying, and of himself claiming 


the exclusive right of forever copying his own composition 
after he has published it to the world, isa totally different 
thing.” And then quoting from Earle J. the judgment states: 
“The nature of the right of an author in his works 
is analogous to the rights of ownership in other personal 
property, and is far more extensive than the control of copying 
after publication in print which is the limited meaning of 
copyright in its common: acceptation and which is the right of 
an author to which the statute of Aune relates. Again the 
right of an author of an unpublished literary production or 
work of art is not confined tothe paper or canvas or other 
material upon which the work is written or placed. His right 
is an exclusive right to publish or refrain from publishing it, as 
he may please, and any one who publishes it without his 
consent infringes his legal right, and does that which is 
actionable per se. It matters not how the wrongdoer obtained 
the production which he publishes, ‘whether he took away the 
author’s original material or whether he only copied it, or 


whether some third person copied it and passed the copy on to 


him.” There can therefore be no doubt that the plaintiff 
1, (1908) 1 Ch. 567. Š 
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acquired a valid right to the composition and that he is entitled 
to restrain the defendants from further ‘infringing his rights 
therein. ; 

The learned judge has also given damages against the ist 
defendant and rightly so. The 1st defendant's conduct in this 
case has been extremely blame worthy. He first sold the rights 
to thee plaintiff and then surreptitiously purported to sell them 
again to the 2nd defendant and received cosiderations from 
both. 

The appeal is ‘dismissed with casts of the Ist respondent- 


plaintiff. 
A. S. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR JOHN WALLIS, KT., CHIEF JUSTICE AND 
MR. JUSTICE’ KKISHNAN. 





The Official Assignee of Madras _ ©. Afpellant® 
v. 
G. Sambanda Mudaliar ; vii Respondent. 


Insolvency-—Morigage by insolvent within tw3 years of insolvency—V alidity— 
Proof —Onus—Quantum—Prestdency Towns Insolvency Act, 1909, S. 556—Provincial 
Insolvency Act S. 36—Hffect—Admission of proof of mortgage by Official Assignee 
under, S! 25 to second schedule of Presidency Towns Insolvency Act—Hffect on onus 
— Fraudulent morigage— Portion of amount admittedly advanced under morigage— 
Mortgagee's rights—Application to set aside deed—Proper order to be passe. 


A mortgagee setting up a mortgage exeouted within two years of the insol- 
venoy of the mortgagor has the onus cast on him under S. 55 of the Presidency 
Towns Ingolvancy Act, 1909, and 9. 86 of the Provincial Insolvency Aot, to show 
that the transaction was one executed in good faith and for consideration. <= 

The Official Assignee of Madras Y. Annapurnammal 1 followed. 

The burden is, if anything, stronger where tha mortgage set up carries interest 
at the usurious rate of 24 Ojo and was executed by a young man who had just 
come of age and who was squandering his property in dissolute courses. 


The fact that the Official Assignee moves the Court to expunge a proof which 
he had admitted under S. 25 of second schedule to the Act (Presidency Towns 
Insolyenay Act, 1909,) does not alter the onus of proof. 

Effect of an admission of proof by the Official Assignee. 

Where the mortgage transaction seb up was not shown to have been entered 
into in good faith and for consideration but it appeared that a portion of the mort- 
gage amount had admittedly been advanced about the time of the execution of 
that mortgage, held, that the proper course was to set aside the whole mortgage and 
allow the mortgagee to prove as an unsecured creditor for the amount advanced. 





* 0,8, A, No, $4 of 1919. Q6th March, 1920. 
1. (1918) 201. ©. 901. 
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On appeal from the judgment and the order of the 
Hon’ble Mr. Justice Coutts Trotter, dated the-19th March, 1919 
passed in the exercise of the Insolvency Jurisdiction of this 
Courf in Insolvency Petition No. 153 of 1916. 

V. Varadaraja Mudaliar for Appellant, 

S. G. Sadagopa Mudaliar for Respondent. 

The Court delivered the following š 

Judgments :—The Chief Justice :—This is an appeal from 
the judgment of the Hon’ble Mr. Justice Coutts Trotter dis- 
missing an application of the Official Assignee to expunge the 
proof of one Sambanda Mudaliar as a secured creditor on a 
morigage alleged to have been executed in June, 1916. 

This case has brought to the notice of the Court not for 
the first time the existence in this city of dangerous gangs 
who take advantage of the fact that the Indian Majority Act 
enables young men to dispose of their property before they have 
sutiicient sense to manage it and get them to execute con- 
veyances for little or no consideration and thus strip them 
of their possessions. I am not unaware of the considerations 
which actuated the legislature in fixing the age of 18 as the 
age of majority but I hope that this matter may receive recon- 
sideration in the near future with the object of stopping 
scandals such as have come to light in this Court in this case 
and in other recent cases. . 

In this case the insolvent who came of age in 1916 by 
August of that year had been stripped of all his property and 
found himself in the Insolvency Court, where his brother has 
preceded him, and in this case also we have had before us the 
case of another young man named Kuppuswami whoin a brief 
career which came to an untimely end made away with the 
estate which his father had acquired in the well-known firm of 
Messrs. Thompson and Co., in this city. The learned Judge 
in another suit has already set aside two mortgages which were 
obtained by another gang from this insolvent and that decision 
has been confirmed on appeal; and the reason why a different 
fate attended the present application appears to be that, as 
stated by the learned Judge in his judgment, the proceedings 
before him were conducted upon the footing that the onus was 
admittedly on the Official Assiynee. I do not know how that 
view came to be taken. In law a mortgagee setting up a 
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‘mortgage executed within two years of the insolvency has the 
onus cast on him under S. 55 of this Act, and S. 36 of 
the Provincial Insolvency Act to show that the transaction was 
one executed in good faith and for consideration. That has 
been repeatedly held as regards S. 36 and it has also been held as 
: regards S. 55 the language of which is identical, by Sir Arnold 
White, C. J., in The Official Assignee v. Annapurnammal 1 
and in another Calcutta case. In this case the burden is, i 
anything, stronger because we have a mortgage .at the usuri- 
ous rate of 24 per cent. by a young man who has just came 
of age- and who was squandering his property in dissolute 
courses. I do not know if it was supposed that the fact that 
the Official Assignee was moving to expunge a proof which he 
had admitted under S. 86 of the second schedule to the Act 
. altered the onus of proof; but I thinkit is clear that it has 
no such effect. An admission of proof by the Official 
Assignee is in no sense an adjudication and it is open to him 
if he thinks that the proof was improperly admitted to have 


an adjudication by Court on notice, [t is also open to other 
creditors, if they are not satisfied with the admission, simi- 
larly to obtain an adjudication and in that adjudication the 
matter has to be decided with reference to the ordinary legal 
presumptions which arise. Possibly the’ fact that the insol- 
vent in his examination Ex. K 1, in April, 1917, told the 
Official Assignee “I got the money Rs. 4,000 and odd. It was 
in rupees and notes. | have spent it for drinking and women ” 
may have influenced the view that the onus was on the Official 
Assignee. The difficulties of these cases are illustrated by the 
fact that the insolvent made that statement; to the Official 
Assignee under what inducement, we know not, because his 
explanation that he was drunk when he made it is absurd. 
However it is nobody's case now that on the execution of this 
mortgage the insolvent was paid Rs. 4,000 in rupees and notes 
and that circumstance cannot affect the burden. I attach 
considerable importance to this question of burden of proof 
because from the learned Judge’s judgment I think that, if the 
burden that was placed on the Official Assignee had not been 
placed on him, he would have arrived at exactly the same 
conclusion at which we have arrived. | | ; 


1, (1918) 20 1. Q. 901. 
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[The learned Chief Justice then considered the evidence 
in regard to the point whether the mortgage transaction in 
question was entered into in good faith and for consideration. | 

“On the whole I have no hesitation in coming to the con- 
clusion that the mortgagee has failed to discharge the onus 
that was on him of showing that the transaction was entered - 
into in good faith and for consideration. All that is shqwn 
is that a payment of Rs. 840 was admittedly made about the 


time of the execution of that mortgage. But the statute says 


that a mortgage of this kind if executed without consideration, 


is void. Even as to this Rs. 340, as was held by the late Chief 


Justice in another case, the proper course isto set aside the 
whole mortgage and allow the mortgagee to, prove as an unse- 
cured creditor for Rs. 340. 

I have not dealt with the oral evidence of the insolvent - 
and the widow, Meenakshi Ammal, though it supports the 
conclusious at which I have arrived because it is obviously 
unreliable. It is, however, strongly corroborated by the 
evidence to which I have referred which isin itself sufficient 
to support the conclusion at which I have arrived. 

The appeal is allowed, except as to Rs. 340 with costs 
both here and below on the original side scale. 

Certify for two counsel. 

Krishnan, }:—This isan appeal from the order of Coutts 
Trotter J. dismissing a petition of the Official Assignee, in the 
matter of the insolvency of a young man named Devarajulu, 
praying for the annulment of a mortgage executed by him to 
one Sambanda Mudaliar, under S. 55 of the Presidency Towns 
Insolvency Act. That section provides that a transfer of pro- 
perty made by a person who is adjudged an insolvent ‘within 
two years from the date of the transfer shall be void against 
the Official Assignee and may be annulled by the Court unless 
the transfer was made before and in consideration of marriage 
or was madein favour of a purchaser or incumbrancer in good 
faith and for valuable consideration. It has been held with 
reference to S. 36 of the Provincial Insolvency Act, which is 
worded exactly and similarly as S. 55, that if the transfer is 
Shown to be within two years of the insolvency the burden is 
on the transferee to prove that he comes within the exception 
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by showing good faith and valuable consideration. See 
Nilmonit Choudhri v. Basanta Kumar Banerji1 This view 
was approved of in Anantarama : Aiyar v. Yussuf Omer 
Sahib ? and in The Official Assignee v. Annapurnammal 3? White 
C. J. assumed that the onus was on the transferor in a case 
under S. 55 itself though he did not expressly décide it. The 
manneg in which the section is worded making an exception 
in favour of bona fide encumbrancers for valuable consideration, 
clearly throws the unus on the person who alleged that he is 
within the exception. No case has been cited to us to the 
contrary, but it was urged in the present case the onus 
was on, or had been shifted on to the Official Assignee as 
at an earlier stage of these insolvency proceedings he had ac- 
cepted the proof of the mortgage and admitted his claim. I do 
not think this contention is tenable, The Official Assignee’s 
action was based on what was then led to believe were the 
real facts of the case by the mortgagee but now he states that 
he has been shown reason to think that he was wrong in this 
view and he has applied to the Court to annul the mortgage 
under S. 55. The way in which the Court has to deal with 
the matter when it comes before it depends entirely on the 
wording of the section and is not affected by anything the 
Official Assignee might have done previously. What the Official 
Assignee did here was merely to come toa conclusion on 
the evidence placed before him by the mortgagee, th:t cannot 
be treated as an admission against him, or against the body 
_ of creditors whom he represents. It follows that the onus 
is still on Sambanda Mudaliar and has not been shifted. 

There is a further reason why in the present case the onus 
should be placed on him to prove consideration for his 
document. The mortgagor is a young man who had come 
into property on his father’s death and who had just attained 
his majority. It is clear from his schedule that he was 
borrowing recklessly. With reference to another mortgage 
excuted by this very youth about the time that the mortgage in 
question here was executed, we recently held following the 

ruling in Moti Gulab Chand v. Mahomed Mehae Tharia 
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Topan 1 that the burden was shifted on to the mortgage 
to prove consideration, See O.S.A 26 and 43 of 1919. The 
petition is the same in this case and therefore the onus is 
in my opinion on Sambanda Mudaliar for both the above 
reasons to prove the good faith and the consideration for his 
mortgage, before we can uphold it. 


The learned Judge then considered the evidence in 
regard to the point whethér the mortgage transaction in ques- 
tion was entered into in good faith and for consideration. ` 


Finding then that the mortgagee has failed to prove that 
his mortgage was made in good faith and for proper con- 
sideration it must be annulled under S. 55 of the Act. But 
as it is admitted that the mortgagee paid Rs. 340 to Devarajulu, 
he must be allowed to claim Rs. 340 from the insolvent’s estate. 
The proper order in such a case seems to be as held by White. 
C. J. in 20 Ind. Cas. 901 to set aside the mortgage in toto 
and treat the mortgagee as an unsecured creditor for the 
amount advanced by him. | 


I would therefore allow the appeal and annul the 
mortgage Ex. H and direct Sambanda Mudaliar’s name 
to be retained in the schedule as an unsecured creditor for 
Rs.340. He must pay the Official Assignee’s costs in this appeal 
and in the first Court. We certify for two Counsel in the 
Lower Court; costs on Original Side scale. 


y 

A. S. V. i 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 

-PRESENT:—SIR Joun WALLIS, Ki, CHIEF JUSTICE, MR. 
JUSTICE OLDFIELD, MR. JUSTICE SADASIVA ATYAR, MR. 
JUSTICE SPENCER AND MR, JUSTICE SESHAGIRI AIYAR. 

N. N. L. Ramaswami Chettiar ...Appellant * (2nd Defendant). 
U. 
Mallappa Reddiar .. respondent (Plaintiff). 


Civil Procedure Code, O. 21, Rr, 58 to 68-—Swit by an unsuccessful clatmant— 
Fraudulent Transfer, Plea of, if available as a defence—Transfer of PropertyAct, 8. 53 
—Civil Procedure Code O. 24 Rr 58 to 61—Scope of the inquiry under. 


* S., A. No.-506 of 1919. l 39th April, 1920 
1. (1896) I. L. R. 20 B. 867. 
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A creditor can avoid a fraudulent conveyance by the debtor under B. 53 of the 
Transfer of Property Act otherwise than ty the institution of a suit for that purpose. 
Consequently in a suit by an unsuccessful claimant under O. 21, R. 68 of the O. P 
Code it is open to the attaching creditor to plead in defence that the transfer to the 
plaintiff was in fraud of creditors and therefore invalid as against him. 


Subramania Iyer y Muthaya Chettiar 1 Palaniandi Chetty v Appavu Chettiar °. 
overruled. 

Phulkumari v Ghanshyan Misser 3 distinguished. 

Ina summary enquiry under O. 21 Br 68 to 61 of the C. P. Code, the question 
whether a claim should be allowed or not would depend on whether the transferee 
or the judgment-debtor Was in possession of the property at the date Of the attach- 
ment, Tha title on which the claimant relies should not form the subject of 
investigation, £ 


Ramu Iyer v Palaniappa Chettiar 4 disapproved- 

Second Appeal against the Decree òf the Court of the 
Subordinate Judge of Tuticorin in Appeal Suit No 71 of 1918, 
preferred against the Decree, of the Court of the District 
Munsif of Tuticorin in Original Suit No. 360 of 1916. 


The Court (Sadasiva Aiyar and Spencer, JJ.) made the 
following 


ORDER OF REFERENCE TO A FULL BENCH :— 

Spencer, J :—The plaintiff claims the suit properties by 
virtue of a gift in his favour dated 19th November, 1914. 
The 2nd defendant is a creditor of the donor, the Ist defend- 
ant, who obtained a decree and attached the properties in 
execution, The plaintiff made a claim under O. XXI, 
R. 58, Civil Procedure Code. It was dismissed and this 
suit is brought to set aside the summary order and to obtain a 
declaration that the property is not liable to be attached. 

The trial of the plaintiff’s suit raised the question of law 
whether it is open to an attaching decree-holder to plead in 
defence against the alienee’s suit that the alienation is a 
fraudulent one intended to defeat or delay the alienor’s credi- 
tors. This question was answered in the negative in Subra- 
mania Ayyar v. Muthia Chetttar,! which is a Full Bench 
decision. We have decided to refer the same question of law 
once more to a Full Bench. It need hardly be said that we 
should not have ventured to take this extreme course if we 
were not fully convinced that the law as laid down by that 
Full Bench seriously requires reconsideration. 


i, a Taaa man aana 


1, (1917) I. L. R. 41 M. 612=88M L.J. 705. 2 (1916) 80M L.J. 565. 
8. (1907) LL.R. 85 0. 202=17 M.L.J. 618 P.C, 
4, (1911) I. L. R. 35 M. 85=21 M.L.J. 766. 
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In order to justify this reference it is necessary that I 
should as briefly as possible enumerate the reasons which have 
impelled us to make it :— | 

‘1. There appears to be an.increasing sense of hesitation 
in the minds of both Bench and Bar in regarding Subramania 
Ayyar v. Muthia Chettiar,1 as representing sound law; |. 

2. Other High Courts have put a different construction 
on S. 53 of the Transfer of Property Act ; 

3. In a-case that has since come before the” ‘Privy Coun- 
Gila plea of this description was allowed to be raised in 
defence of the suit ; a 

4: There are no words in S. 53 ghin make it nyeri 
that a person’. defrauded, defeated or ‘delayed should put 
forward. his claim to have the transfer avoided in “a regular 
suit and not otherwise ; and. : ! T 

5. There are independent reasons for doubling the 
correctness of the conclusion of the learned Judges who decided 
Palaniandi Chetty v. Appavu GAGAH, 2 upon which the Full 
Bench Case in Subramania Ayyar v. Muthia Chettiar,” was 
based. 

I will now proceed to amplify the above ‘reasons.’ On 
the first point I will merely refer to the opinions expressed by 
Abdur Rahim, 1 in Cheruthazhath Abdulla Haji v. Cheriyandi 
Ibrayan Kutti 8, by Krishnan J. in Pokker v. Chandrankandi 
Kunhamad * and by Sadasiva Aiyar and Napier, JJ. in their 
reference to the Full Bench on the former occasion in 
Subramania Aiyar v. Muthiah Chettiar 1 at page 613 I-will noly 
add that I share in the doubts expressed by the above-named 
learned Judges. | a 

Next, Abdul Kadir v. Ali Mia 5 is a direct ‘decision to the 
contrary on the point that a creditor who has obtained a decree’ 
and taken out execution is competent to raise a plea under 
S. 53 of the Transfer of Property Act that the alienation 
made by his debtor is voidable and should be’ avoided, and the 
learned Judges quote the English case of Clough v. London 
and N. W. Railway Co., 6 and two other decisions of the same 














1. (1917) LER, 41 Mad. 612, 2. (1916) 30 M. D, J. 565. < 
8, (1918) 50 I. C. 959atp, 962. 4. (1918) 36 M.'L. J, 281 at p. 287, 


5 (1912) 150. L. J. 649. 6. “L. R 7 Exch, 36 


t 
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Court in support of this proposition. The case of Clough v. 
London and N. W. Railway Co.1 is an authority for allowing a 
voidable transaction to be avoided on the ground of fraud by 
any unequivocal act including a statement in a plea by defend- 
ants in an action. This Calcutta case was considered in the 
Full Bench Case in Subramania Ayyar v. Muthia Chettiar, ? 
and dissented from without full discussion of the reasons which 
influenced the learned Judges of the Calcutta High Court in 


coming to their conclusion. In Baroda Prosad Banerjee v. 


Gajendranath Banerjee, it was held that when a transaction 
is voidable it was open to the injured party to declare his will 
to rescind the transaction by way of defence to an action 
brought to enforce the transaction against him. In Bhikabhai 
Muljibhai v. Panachand,4 the defendant was allowed to set up 
the defence that a mortgage transaction was intended to defeat 
and delay creditors upon a suit brought by the mortgagor for 
a declaration that the defendant was not entitled to attach 
the properties. 


Again in Seth Ghunsham Das v. Uma _ Pershad,5 the 
Privy Council confirmed the decree of the Judicial Commis- 
sioner of the Central Provinces in a suit in which 
certain creditors who had attached before judgment their 
debtor’s property raised in defence a plea that the plaintiff's 
mortgage was executed collusively as a device to defeat 
creditors. If there had been such an easy way of obtaining a 
reversal of the Judicial Commissioner’s decision as that of 
objecting to the plea being raised as a defence to the suit it is 
likely that that ground would have been argued before the 
Judicial Committee. 


In Lakshmi Doss v. Roop Laul, a case of a void- 
able deed the defendant was allowed by a Full Bench of this 
Court to set up as defence that the deed was invalid even at a 
time when a suit to declare its invalidity would have been 
time-barred. And in Thathu Naik v. Kondu Reddi," two 
Judges out of three composing the Full Bench held that it was 


1. (1871) L. R. 7 Exch 26, 2. (1917) I. D. R. 41 M. 612. 
8, (1909) 9 O. L. J..383 at p. 898. 4. (1919) I. L. R. 48 Bom. 707. 
5. (1918) 86 M. L. J. 488. 6. (1906) I. LD. R. 30 M. 169. 


7. (1909) I. E. R. B2 M. 242. (F.B.) 
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open to the defendants to have a sale set aside by way of 
answer to the plaintiff’s claim on the strength of the sale to 
recover possession of the mortgaged property which he had 
bought in auction in execution of his mortgage decree. 


As to the two repurted cases about the correctness of 
which we feel doubt, I may say at once that I do not wish to 
attempt to challenge the other principle established by 
Palaniandi Chetty v. Appavu Chettiar,) viz., that if a regular 
suit is brought by a creditor to declare a conveyance made by 
his debtor to be invalid the decree obtained by him. would 
enure for the benefit of all other creditors, and it follows from 
this that such suits should ordinarily be broughtin a represents 
ative character on behalf of all the creditors in order to avoid 
the same question being raised again and again by different 
creditors of the same debtor, although I prefer the opinjon of 
Krishnan, J. in Pokker v. Chandrakanti Kunhamma? that it should 
be a matter within the discretion of the Court to direct at the 
instance of the defendant that a suit bya single creditor 
should be amended so as to make it a suit on behalf of all 
creditors, and not that all suits should be dismissed if not 
brought in a representative character. It seems to me that 
even if this principle of representation be accepted in its 
fullest significance, it does not follow as a necessary corollary 
that a creditor, who is not already bound by a decision of the 
same question in a prior suit, should be debarred from setting 
up the invalidity of the transfer when he is made defendant in 
a suit brought by the alienee just because he is a defendant. 


In Palaniandi Chetty v. Appavu Chettiar,1 one of the 
learned Judges, Coutts Trotter, J. did not go beyond what was 
decided in Ishvar Timappa v. Devar Venkappa,3 which is an 
authority for the proposition that if.a creditor sues he should do 
so in a representative capacity. The other learned Judge, Sesha- 
giri Aiyar,]., reluctantly allowed the validity of the objection that 
an assignment by a debtor is good and valid until it is set aside 
in a proper proceeding. He quoted Vyse v. Brown4 and Clegg 
v. Bromley 5 as authorities for this, but he did not define 


1. (1916) 30 M. L, J. 565. 2. (1918) 36 M. b. J. 281. 
3. (1902) I. L. R. 27 Bom. 146. 4. (1884) 18 Q. B. D. 199. 
5. (1912) 8 K. B. 474. 
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a proper proceeding as confined in meaning to a regular 


suit, nor did he lay down that the person desiring to avoid - 


the assginment must occupy the role of plaintiff in Such 
a suit. The above two cases are not, as I understand them, 
authorties for such a proposition. He relied further on a case 
decided by a Full Bench in Phul Kumari v. Ghanshyam Misra 1 
which decided a question of Court fees and incidentally 
seems to have decided that the effect of a successful suit under 
S. 283, C. P.C. (now Order 21, Rule 63) to set aside a 
summary order passed on a claim petition was to place the 
parties in the same position as they had occupied before such 
order was made. The learned Judge did not notice that if the 
theory advanced in Palaniandi Chetty v. Appavu Chettiar? was 
accepted a counter-petitioner who succeeded in defeating the 
claim would be in a worse position than if he failed, because 
he would have no right to appeal in the form of a suit under 
Order 21, Rule 63 against an order passed in his favour and 
if the claimant appealed in that form he could not set up in 
defence a plea based on S. 53, Transfer of Property Act. 
In Muthukumara Chetty v. Anthony Udayar,3 my learned brother 
pointed out that a party who was entitled to avoid a transaction 
might do so by other means than by getting a decree of Court. 
For instance, he might do so by an unequivocal act of repudiat. 
ing ‘the transaction—See page 877. The decision of the Full 
Bengh in Subramania Ayyar v. Muthia Chettiar4 did not result 
in any reasons being added to strengthen the view taken’ by 
the two learned Judges who decided Palaniandi Chetig-r'v. 
Appavu Chettiar.? As this is a point of law which 1s con- 
stantly recurring I think it advisable that another Full Bench 
should finally pronounce on the point whether we should 
follow the view taken in Planiandi Chetty v. Appavu Chettiar 2 
and in Subramania Ayyar v. Muthia Chettiar.4 


Sudasiva Aiyar, J.:—I1 agree\with the proposal of my 
learned brother to refer the question again toa Full Bench. 
I may be permitted to add a word of explanation. During the 
course of arguments, I expressed rather strongly my reluctance 
to again refer the question toa Full Bench as I was a party 


ee ee ee 
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F. B. with Napier J, to the reference on which Subramania Ayyar v, 
eae ok Muthia Chettiar 1 was decided and I had, since the date of the 
Mbasa Full Bench decision, loyally followed it surrendering as 
Mallappa I was bound to do my view on the question. But as 
SRAM my learned brother thought that even the English pro- 
cedure and practice on which the decision in Palaniandi Chetty 

Appavu Chettiar 2, was based, seemed not to support the view 

taken in that case, (I am myself very diffident to expresss any 

Opinion on what the practice and procedure of English Courts 

is or has been on any matter) and asin a later Privy Council 

decision, no objection to the plea of voidability on the ground 

of fraud raised by the defendants (creditors) seems to have 

been taken by.the fraudulent alienee based on the ground that 

the creditors were not legally entitled to put forward such 

a plea in defence and could only have the alienation set aside 

in a suit brought by them as plaintiffs, I got over my reluctance 

to joinin this reference. According to 36 M.L. J. 231 read 

with Subramania Aiyar v. Muthia Chetiiar 1 the decres-holder 

who was able at once to defeat the claim petition of a fraudu- 

lent alienee gets a mere barren victory which could be at once 

turned into a defeat if the alienee brings his suit to set aside 

the order on the claim petition on the ground that alienation 

has not been set aside in a regular suit and so the merits of 

the alienation should not be gone into while if the decree- 

holder was unsuccessful in the claim proceedings, be 

hás tl the statutory right under Order 21, Rule 63, (admitted by 

SiW. B. Ayling J. and Krishnan J, in his favour in Pokker v. 
Chandrakanti Kunhamad ? to bring his suit against the claim 

order and could have the meritis of the fraudulent alienation 

gone into and decided in that suit. This anomaly is also 

a ground for reconsideration of Subramania Aiyar v. Muthia 

Chettiar 1. No doubt, on questions of procedure it is 
undesirable to unsettle precedents butas no titles to property 

are likely to be disturbed and as the result of overruling 
Subramania Aiyar v. Muthia Chettiar 1 would only be to 

defeat what is almost wholly a technical plea, to simplify 





procedure, to shorten litigation, and to favour creditors sought 


1. (1917) I. L. R. 41 Mad, 612. 2. (1916) “80 M. L. J. 565. 
8. (1918) ‘88 M. L. J. 281. 
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to be'defrauded (honest creditors and decree-holders being 
favourites of the law), I do not think that the objection isa 
serious one. ° 

K. Bhashyam and V.K. Srinivasa Aiyangar for Appellants. 

A Krishnaswami Aiyar, E. S Chidambaram Pillai and P. N, 
Marthandam for the Respondents. 

The Court expressed the following 

Qpinions:—The Chief Justice:—The decision of the Full 
Bench in Subramaina Aiyar v. Muthia Chettiar 1 affirmed the 
decision in Palaniandi Chetti v. Appavu Chettt 2 that a con- 
veyance Offending against the provisions of S. 52 of the 
Transfer of Property Act can only be avoided in a 
suit property + instituted for that purpose, and that 
consequently in a suit by an unsuccessful claimant under 
Order 21, Rule 63 of the Civil Procedure Code it is 
not open to the attaching decree-holder to plead that 
the transfer by the judgment debtor to the claimant was 
fradulent. This ruling has since been quéstioned in two cases 
in this Court, Cheruthazath Abdulla Haji v. Chertyandi 
Ibrahim Kutti 8and Pokker v. Chandrankandt Kunhamad * as 
observed in the referring order of Spencer J, where many of 
Indian decisions are cited. The question has now been very 
fully argued before a Bench of five Judges, and after carefully 
considering all the arguments addressed to us I have come to 
the conclusion that the view taken by the two learned judges 
of the Calcutta High Court in Abdul Kadir v. Ali Mia 9 is right, 
and that there is nothing to prevent a creditor who has been 
defrauded, defeated or delayed from exercising the option 
given him by S. 53 of the Transfer of Property Act of avoiding 
the conveyance otherwise than by the institution of a 
suit for that purpose. If the framers of the Transfer of 
‘Property Act, who were of course thoroughly familiar 
with’ the English decisions on the ‘subject, had intended 
that the creditor should only exercise this option by insti- 
tuting a suit, I make no doubt that, ina measure which ‘was 
intended to be self-contained and to be administered in many 
places where English decisions are not readily available, they 


would have said so expressly. As they have not done so, we 
1. (1917) I. L. R. 41 M. 612. 2. (1916) 380 M. L J. 566. 
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are in my opinion bound to apply the law that voidable trans- 
actions may be avoided by any open'or unequivocal declara- 
tions of an intention to avoid them as laid down by the House 
of Lords in Oakes v. Turquand 1 and in numerous other cases. 


I perfer to rest my opinion on the language of the section 
which we have to administer, but at the same time, I do not 
think that the English decisions, when properly understood, 
afford any support to the contrary view. The practice of re- 
quiring a creditor suing in Chancery to set asidea deed of 
fraudulent transfer to sue on behalf of all the creditors was, in 
my opinion, only another application of the well-known maxim 
that he who seeks equity must do equity. As observed by Mr. 
Kerly in his History of Equity at page 145, even after the two 
statutes of Elizabeth extended the powers of the Common 
Law Court to defeat fraudulent conveyances, recourse con- 
tinued to be had to Chancery to set aside settlements in fraud 
of creditors, Naylor v. Baldevin. ? This ‘was no doubt owing 
to the superior facilities then possessed by the Court of 
Chancery for eliciting the truth in such cases owing 
to its power to examine the defendant and to grant 
discovery, which the Common Law Courts could not do. It is 
unnecessary to consider whether the Court of Chancery in- 
variably required a judgment-creditoras a condition of obtain- 
ing relief to sue on behalf of all the creditors. In so far as 
it did so, it was merely an application of the well known 
equitable rule which was also applied in the more recent case . 
of Reese River Silver Mining Co. v Atwell. 3 It was there argued 
that there was no case in which acreditor had been allowed 
to bring such a suit when the debtor was still alive without 
first obtaining a judgment against him, but this contention was 
overruled, and a creditor who had not obtained judgment was 
allowed to sue; but, at the same time, leave was given to 
amend the bill (or plaint) by making it on behalf of all the 
creditois, a decision followed by Jenkins, C. J. in a similar 
case, Ishvar Tinappa v. Devar Venkappa. 4 That is not the ques- 
tion now before us, as the suit with which we are concerned is 
the statutory suit under Order 21, Rule 63. 








1, (1867) L.R. 2H, L. 325. 2. (1689-40) 1 Ch. Rep, 69=21 E. R. 528. 
8. (1869) L. R. 7 Eq. 847. 4, (1902) I. L, R 27 Bom. 146. 
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This and the other Chancery cases cited in Palaniandi 
Chetty v. Appavu Chetty 1 in my opinion, throw no light on the 
question whether under the statutes of Elizabeth it is not epen 
to a creditor to avoid a fraudulent conveyance without suit 
or action, if he can do so effectively and is prepared to face 
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the risk of having to pay damages should the conveyance Wallis, C.J. 


ultimately be found not to have been fraudulent. That he 
can do so appears from two decisions cited by Sterling J, in 
Re Mouat 2 where the creditor’s rights at law and in equity are 
distinguished. In the very early case of Bethell v. Stanhope, 3 
Where the testator Shortly before his death had made a 
fraudulent gift of his goods to his daughter but had remain- 
ed in possession of them, it was held that they were assets 
in the hands of his adminstrator, and that when the donee 
afterwards took them, it was a trespass against the administra- 
tor ; and in Shears v. Rogers 4 Littledale J. observed “creditors 
had aright to the property which the deed purported to con- 
vey, and might enforce that right at law. The assignment was 
void as soon as the creditors claimed to treat it as such, 
though not till then.” 


The judgment creditor’s right to take in execution goods 
which have been made the subject of a conveyance offending 
against the statute of Elizabeth without bringing a suit to set 
aside the conveyance has also been recognised in a number of 
cases beginning with the early case of Turvil v. Tipper 5 
where it was held that an alienee from the judgment-debtor 
under a fraudulent conveyance could not maintain an action 
of trespass against the bailiff of a Manor Court for seizing the 
goods, which were the subject of the conveyance, in execution 
against the judgment debtor. Later Cases went further, and 
held that-the sheriff or bailiff was not only entitled to seize in 
execution goods which had been fraudulently transferred by 
the judgment-debtor but was bound to do. In Lovick v. 
Crowder 6 Lord Tenderdon said, “Now, if a party be in pos- 
session of the goods apparently the property of the debtor, 
the sheriff who has a fieri facias to execute, is bound to inquire 

1. (1916) 30 M L, J. 565, | 2 (1899) I Ch. D 81. 
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“ whether the party who is in possession is so bona fide ; and if 


he find the possession is held under a fraudulent bill of sale, 
he if bound to treat it as null and void, and levy under the 
writ”. The same rule was laid down by Baron Parke in 
Imray v. Magnay 1 in which a fraudulent judgment had been 
suffered by the debtor. “The judgment is by the statute 
(13 Eliz) made void against creditors, but by implication it is 
void against a sheriff, who acts in right of a creditor » as a 
deed is, which is fraudulent. against creditors: Turvil v. 
Tipper 2. And itis now of frequent occurrence, that the sheriff 15 
bound to take goods which have been fraudulently conveyed 
or assigned to defeat creditors, and is responsible in an action 
for a false return at the suit of the creditor ; and the statute 
seems to us to put both (the judgment and the conveyance) 
on the same footing.” In Remmett v. Lawrence 3 doubts 
were expressed as to how far the sheriff was bound to take 
notice that a judgment or conveyance was fraudulent but 
Imray v Magnay 1 was subsequently affirmed in Christopherson 
v. Burton. 4 It is unnecessary to pursue the question of the 
sheriff's liability. What is material is that the decisions 
of these eminent Judges proceeded on the view that the sheriff 
in execution, may do what the creditor could do himseli 
viz., avoid the fraudulent conveyance without a suit. 
As regards Vyse v. Brown 5 all that was decided was that 
the defendant, who was the executor under a will by which 
the judgment-debtor became entitled to a legacy which he 
was said to have fraudulently alienated, could not be said to 
be a debtor to the judgment-debtor in the amount of the 
legacy so as to entitle a creditor of the judgment debtor to take 
garnishee proceedings. In Clegg v Bromley 6 it was held that 
the assignment there in.question-was notin contravention of 
the statute of Elizabeth, and no question as to how such 
settlements could be avoided appears to have arisen. These 
decisions appear to have no bearing- on the present question, 

_ lt isthe less necessary to import restrictions into S. 





53 of the Transfer of Property Act because the legislature in 


1, (1843) 11 Mand W 267. a (1627) Lateh 222. 
8. (1850) 15 Q. B. R. 1004117 E. R. 788. 
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India has made what it considers sufficient provision for the 
rights of the other creditors in the provisions of the Code 
relating to the realization and distribution of assets in execu- 
tion by allowing judgment-crediters who come in before the 
realization of the assets to share in them. 


The actual question referred to us is whether it is open 
to an attaching decree-holder to plead in defence to a suit by 
the alienee whose claim has been rejected that the transfer 
to him was fraudulent under S. 53. For the reasons already 
given, I am of opinon that it is open to the judgment-creditor 
by virtue of S. 53 the Transfer Property Act to attachas the 
property of the judgment-debtor property which has been 
fraudulently transferred to the claimant with intent to defeat or 
delay creditors. If he knows of the transfer when he applies 
for attachment the application is sufficient evidence of his 
intention to avoid it; if he only hears of the transfer when a 
claim petition is preferred under Order XXI, Rule 58 and still 
maintains his right to attach, that again is a sufficient exercise 
of his option to avoid entitles him to succeed in the subsequent 
© suit under Rule 63 which has next to be considered. 


When the claim is preferred, it becomes the duty of the 
executing Court to investigate it unless of opinion that it was 
designedly or unnecessarily delayed. What is to be investigated 
at this stage is provided by Rules 60 and 61 and is, not the 
creditor's right to attach, but the question whether the judg- 
ment-debtor was in possession (as defined in the Rule) of the 
attached property at the date of the attachment. If he was, 
the attchment is to continue and execution to proceed, subject, 
to the result of the suit which the claimant may institute within 
one year to establish his right; and according to the decision 
of the Full Bench in Venkata Rainam v. Ranganayakamma 1 
the result is the same under the present Code when the 
claim is rejected on the ground that it was designedly or 
unnecessarily delayed. On the other hand, if the judgment- 
debtor is found not to have been in possession’ as defined in 
the rule, the attachment is to be raised and execution 
against the attached property suspended until the judgment- 


1. (1918) I, L. R. 41 Mad. 985, 
46 


F B. 


—— 


Ramasweami 
Chettiar 


Vv. 
Mallappa 
Reddiar. 


Wallis, O.J. 


F. B. 


Remaswami 
Chettiar 


Y. 
Mallappa 
Reda larz.. 


Wallis, C.J. 





362 ° THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXIX 


creditor has established his right to attach in a suit under 
Rule 63. Ifthe provisions of Rules 60 and 61 be pursued, the 
question whether the claim should be allowed or disallowed 
in the first instance will depend on whether the judgment-. 
debtor or the iransferee was in possession as defined in Rule 
60 at the date of the attachment. I am not satished that it 
was intended to lay down a different rule in Ramu Atyar v. 
Palaniappa Chetti! but, if it was, I am unable with great réspect 
to follow that decision. 


The resulting suit under Rule 63 is by the unsuccessful | 
party to the claim petition “to establish the right which he 
claims to the property in dispute.” Whether this suit be insti- 
cuted by the attaching decrce-holder or by the transferee claim- 
ant, it must equally be decided in favour of the former, if the 
transfer is shown to have been fraudulent ; because, in conse- 
quence of the fraudulent character of the transfer and its 
avoidance by the judgment-creditor, the result is that the 
transferee has not the right which he claims to hold the pro- 
perty free from attachment in execution by the judgment- 
creditor. 

This view is entirely in accordance with the policy of 
these provisions of the Code asexplained by the Privy 
Council in Sardhari Lal v Ambika Pershad 2 which is to secure 
the speedy settlement of questions of title raised at execution 
sales. We have, however, been referred to the later decision of 
the Privy Council in Phul Kumari v. Ghanshyam Misra 8. All 
that was decided in that case was that a suit by the unsuccess- 
ful party to establish his right under S. 283, now Order 
21, Rule 63 of the Code of Civil Procedure was “a suit to alter 
or set aside the summary decision or order of any of the Civil 
Courts not established by Letters Patent or of any Revenue 
Court” within the meaning of Article-17 of Schedule II of the 
Court Fees Act. Their Lordships proceeded on the ground 
that a suit under S. 283, Rule 63, was not only the appro- 
priate but the only means of setting aside the order passed 
on the claim petition, and held that this was sufficient to bring 
the suit within the terms of the Article. They, no doubt, 


1. (1911) I. D. R. 85 Mad. 35. 2. (1888) I. L. R. 16 Cal. 521, at 528. 
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referred in one place to-the suit under S. 283 to establish. the 
right of the unsuccessful party to the claim petition as an “‘ac- 
tion of appeal” and to the plaint in such a suit as “a plaint for 
„Teview of a summary decision” but this language must be read 
with reference to the question before them. The effect of the 
Judgment in a suit under S. 283, now rule 63, as stated 
by the Privy Council in Sardhari Lal v. Ambika Pershad 1 and 
aS appears from the provisions of the Code which I have 
examined, is to settle, as between the attaching—decree-holder 
and the claimant, the question of title arising in execution, 
with the result that the order on the claim petition (which in 
the judgment of Phul Kumari v.Ghanshyam Misra? is referred 
to as a decree) is either set aside or confirmed. All that their 
Lordshi ps decided in the latter case was that this latter result 
was enough to bring the suit within the operation of Article 
17 of Schedule II of the Court Fees Act. 

“On the whole, I have come to the conclusion that, on 
the language of S. 53 of the Transfer of Property Act, 
the question referred to us must be answered in the affirma- 
tive, and I am confirmed in this view by the conclusion to 
which I have come that the law is the same in England with 
regard to transfers offending against the statute of Elizabeth. 


Oldfield, J.—The cases we have to consider are those, in 
which the claimant, having failed to obtain an-order under 
Order XXI, Rule 60, C. P.C: brings the suit authorised by Rule 
63 “ to establish the right which he claims to the property in 
dispute”. We are asked to decide whether the attaching 
creditor, defendant in such a suit, can plead that the 
transfer, on which the claimant relies, offends against S. 
98, Transfer of Property Act or whether he must reserve that 
plea for separate proceedings to be instituted by him for its 
avoidance. | 

Of the arguments, by which the latter alternative is 
supported, that based on the ‘alleged difficulty of combining 
in the decree in asuit under Rule 63 a recognition of the 
creditor’s right with the protection, to which the claimant's 
interest is entitled, can be dealt with shortly. . For, firstly such 
a decree will not declare-generally that the transfer is void, 
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but only, what S. 53 permits, that it is not binding as bet- 
ween the creditor and the claimant; and next there will be 
nothéng to prevent recognition of such right as the latter may 
establish by showing that as regards a portion of the consider-, 
ation, the transfer to him was valid. The Court can meet 
either contingency as it would ina suit by the creditor, the 
one by a direction regarding the disposal of the balance of the 
sale proceeds after the creditor’s decree has been discharged 
and the other by allowing him to proceed against the 
property only after he has paid any amount, to which the claim- 
ant is legitimately entitled. I turn to the two more substantial 
contentions relied on, that, the scope of the suit under Rule 63 
being no greater than that of the investigation under Rules 59 
and 60, only the possession which would be decisive in the 
latter, can be considered in the former and that no plea regard- 
ing the character of the claimant’s transfer as binding on the 
creditor can be considered, until or unless the latter has nega- 
tived that character by obtaining a decree. 

The first of these contentions is involved in some confu- 
sion, because itis no doubt true that Subordinate Courts in fact 
are not dealing with claims only with reference to possession 
and are erroneously considering the character of the title, on 
which the claimant relies ; and they are supported in doing so 
by the head-note to Ramu Atyar v. Palaniappa Chetty. If 
that were really the result of that decision, | should with all 
deference doubt its correctness. But in fact it decided only 
that the rejection of a claim by an order, which was based on 
a finding as to possession and which was not attacked within a 
year by a suit, was final as against the claimant’s right, even as 
based on his title ; and, if there are some observations in the 
judgment arising from the reference in that order to title as 
well as and in connection with possession, it does not follow 
from them that the learned Judges meant more than that the 
adjudication as to the latter became final by implication also 
as to the former. More certainly would have been inconsistent 
with the marked distinction between the references to posses- 
sion in Rules 59, 60 and 61 in connection with the preliminary 
order under the two last mentioned and the reference in Rule 63 


1, (1911) 1. D. R. 85 Mad. 85. 


PART xii.) THE MADRAS LAW JOURNAL REPORTS. 365 


to the establishment in the subsequent suit of the right claimed 
by the plaintiff. But, as the investigation is restricted to the 
question of possession, that distinction is sufficient to negative 
the applicability of a similar restriction to the last stage of the 
proceedings ; nor can any support for such application be 
found, as Mr. Krishnasami Ayyar contends, in the reference 
by the Judicial Committee in Phul Kumari v.Ghanshyam Misra 1 
to the suit under Rule 63 (or the provision previously cor- 
responding therewith) as simply “a form of appeal related to 
a prior decree,” which constituted the cause of action. For 
their Lordships were not dealing in that case with any ques- 
tion of the substantive rights of the parties or the contentions 
open to either of them, but only with a question of Court fees, 
in connection with which the character of the relief asked for 
by the plaintiff would be decisive. 


This failing, there remains the more substantial contention 
that the defendant—creditors cannot rely on any exercise of 
his option under section 53, Transfer of Property Act in defence 
or unless he has brought and succeeded in a suit. On this point 
I respectfully accept the statement of the English law in the 
judgment just delivered and turn to the Indian authorities. 
There is no doubt that generally the exercise of the option 
to avoid a contract can be pleaded by the person entitled 
to exercise it in defence, as for instance in cases under 
sections 19 and 20 Indian Contract Act. Vide Orr v Sundara 
Pandia® Laxmi Doss v. Roop Laul Raja Rajeswara Dorai v. 
Arunachala Chetttart and Renganath Sakharam v. Govind 
Narasing 5; and it has not been shown to be material that the 
person concerned under S. 53 Transfer of Property Act 
is not the executant of the contract or that his plea involves 
his right to avoid it, not absolutely, but only as between him 
and the party to it, who has claimed. There is therefore 
nothing contrary, to principle in the authorities relied on by 
Spencer J., in the order of reference ; and Rajani Kumar Dass 
v. Gaur Kishore Shaha’ may also be mentioned in connection 
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with another argument already referred to as an instance of a 
case in which partial effect was allowed to the plaintiff's trans- 
fer, Most of these decisions were no doubt given, not in con- 
nection with the claim procedure, but in ordinary suits 
brought on a transfer without a previous order rejecting a 
claim by the plaintiff. But that cannot affect their weight in 
the present discussion in view of the very comprehenstve scope 
of the special remedy allowed in Rule 63 and the description 
of its purpose by the Judicial Committee in Sardhari Lal v. 
Ambika Pershad! as the speedy settlement of questions of title 
arising at execution sales. It is, as these decisions show, 
essential only that the attaching creditor, pleading section 53 
Transfer of Property Act in defence, shall have exercised his 
option ın some unequivocal way ; and that he will have done, 
if not in all cases by his attachment, at least when he after- 
wards opposes the transferee’s claim with full knowledge of it 
in the proceedings under R. 59. In these circumstances I 
agree with the answer proposed by the learned Chief Justice. 


Sadasiva Aiyar, J—Whenever English decisions are quot- 
ed before us, l, no doubt, receive much instruction and 
guidance when the decisions deal with questions of general 
jurisprudence, with the common law rights of the crown and 
the subject and with the application of universal maxims of 
justice, equity and good conscience to a given state of facts. 
But when such English decisions are quoted as deal mainly 
with forms of action, with the practice as to the impleading of 
particular parties in particular actions, with procedure in exe- 
cution, with the distinctions between actions at common law 
and at equity, I have always felt myself going beyond my 
depths, even when acute and able lawyers like Mr. A. Krishna- 
sawmi Aiyar handle such cases with ease and confidence, and 
I am free to confess that I am often inclined to exhibit signs 
of impatience when I so feel myself unable to appreciate the 
relevancy of arguments based of such cases. 

In the present case, I am glad that I need feel no anxiety 


that my imperfect knowledge of English procedure and prece- 
dents might have led me into serious error as my Lord the 
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Chief Justice has fully dealt with the English decisions quoted 
before us and has shown that they lend little or no support to 
the respondent’s contention. e 


* On the question of the interpretation to be placed on the 
language of the provisions contained in Order 21, Rules 58, 59, 
60 and 63, the matter has been dealt with fully by Krishnan J, 
in Pokker v. Chandrakanti Kunhamma,\ by Spencer J., in his 
referring orderand by my Lord inthe judgment now pro- 
nounced by him ; and I have nothing to add except to say that 
with the greatest respect, I dissent from the observations found 
in Ramu Aiyar v. Palaniappa Chetty 2as regards the scope of 
Order 21, Rules 59 and 60. That when inquiring in summary 
proceedings held in accordance with certain statutory provi- 
sions intended for speedy disposal of (what I may call) “emer- 
gent” disputes, the Court may be prohibited from going into 
complicated questions of title or investigating complicated 
questions like fraud, trust and so on, while giving the party 
defeated in the summary inquiry the right to have the whole 
matter and all the questions which are in dispute fully investi- 
gated in an ordinary regular suit is not at all a strange or 
uncommon provision of the statute-law. (Seesection 9 of the 
Specific Relief Act, the possession chapter of the Criminal 
Procedure Code and the analogous provisions in the Succession 
Certificate Act, the Estates Land Act, etc. 


' Lam therefore clear that the Court is bound to order the 
release of an attached property if it finds possession in the 
claimant on his own account, even if there is title and disposing 
power remaining in the judgment-debtor. Sucha release is, 
however, not an adjudication that the decree-holder had not 
got the right under S. 60, C. P. C. to attach or that he 
could not successfully nullify the ‘release orders ina suit 
brought under Order 21, Rule 63. Under S. 60 of the 
Civil Procedure Code the: property liable to attachment need 
not be in the possession of the judgment-debtor, because all 
saleable property, moveable or immoveable, belonging to the 
judgment-debtor or over which or the profits of which he has 
a disposing power which he may exercise for his own benefit 
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whether the same be held in the name of the judgment-debtor 
or by any other person in trust for him or in his behalf can 
be attached. Order 21, Rules 59 and 60 however seem to 
make it clear that even if a trespasser is in actual possession, 
of such property (the evidence to prove and the character of 
such actual possession varying of course with the nature of the 
property attached), the Court is bound to release the property 
to the extent of such possession subject to the right to attach 
being established in a suit under Order 21, Rule 63. In such a 
suit, the plaintiff—decree-holder, might, of course, prove that 
the claimant was really not in possession notwithstanding that 
the court which inguired into the claim petition held the 
contrary (and therefore the summary order releasing the 
attachment was wrong) but he can also prove that the 
judgment-debtor, notwithstanding the trespass by the claimant - 
had not lost his rights and that the property could therefore 
be attached under S, 60. 


Mr. Krishnaswami Aiyar, as I understood him, did not 
dispute the proposition that a third person against whom a 
transaction is voidable can avoid it by an unequivocal declara- 
tion, or by unequivocal conduct disclosing that he knew of the 
transcation and had treated it as avoided by him, see Bijoy 
Gopal Mukerji v. Krishna Mahashi Debi.t Jf when a person is 
bound to avoid it by bringing a suit in a court to set it (trans- 
action) aside (owing to a statutory law expressly or impliedly 
prescribing such a course as the only means of avoiding it or 
by his having been himself a party to the transaction sought to 
be avoided) and he does not to do so within the time allowed 
by law for such a suit, he could after the expiry óf sucha 
period, plead the voidability by way of defence is a moot 
question on which I prefer to reserve my opinion, notwithstand- 
ing the decision in Lakshmi Doss v. Roop Lall 2, But no such 
question arises in this case. 


A rather far-fetched argument was based on the decision 


_ of the Privy Council in Phul Kumari v. Ghanshyam misra 3 


that for purposes of the Court fees, a suit under O. 21, R. 68, 
should be held to bea suit to set aside the order on the 
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claim—petition, as it is of the nature of an appeal in the form 
of asuit. That argument has been adequately .dealt with (if 
I may be respectfully permitted to do so) by my lord and I 
need say no more on that point.. 


Two other arguments which Mr. Krishnasami Iyer put 
forward with his usual resourcefulness migbt be shortly 
noticed. On the language of Order 21, Rule 54 which says 
that fhe attachment of immoveables in execution should be 
made by an order prohibiting the judgment-debtor from trans- 
ferring or charging the property in any way, etc., he argued 
that the legislature impliedly intended that no valid attach- 
ment could be made of property which had been fraudulently 
(but not nominally) transferred; as the prohibition by the 
attachment order addressed to the judgment-debtor alone who 
had no power to make a further transfer would be futile in 
such a state of facts and the form of the order prescribed for 
such a case would have been a prohibition to the fraudulent 
transferee from making any further transfer by himself. This 
ingenious argument is'based on the assumption that the 
‘agislature, whilst enacting a general provision as to the form 
in which an order of attachment should be issued for the 
purpose of securing due publicity intended that the general 
form should take into account and contain appropriate words 
to cover all possible contingencies and all possible complications 
of facts which may arise such as the case of the creditor being 
entitled to avoid the transfer (by the judgment-debtor) toa 
fraudulent transferee under S. 53 of the Transfer of Pro- 
perty Actand the consequent result that so .far as the credi- 
tor’s remedies are concerned against the transferred property, 
the transfer is void though the judyment-debtor would 
himself be unable to transfer it again whether an attachment 
order is or is not issued prohibiting him from doing so. 

A general and single form of order for proclamation to 
the public was provided which would be applicable to the 
facts of most cases and the legislature enacted that when an 
order is passed in such a form it shall constitute a valid 
attachment of the property in execution in all cases and under 
all circumstances, after the order is proclaimed in ‘the pre- 
scribed manner. 
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The. other argument was that the Civil Procedure Code 
contained no special provisions which would place a fraudu- 
lent ¢ransferee (whose transfer was avoided by a decree-holder 
acting under S. 53 of the Transfer of Property Act) in, 
the position of the judgment-debtor himself so that notices of 
attachment, notices for settlement of sale proclamations, etc. 
may be issued to the fraudulent transferee instead of to the 
judgment-debtor or in addition to the judgment-debtor* and 
so that the balance of sale proceeds remaining after the sale 
of the attached property might be paid to the fraudulent 
transferee instead of to the judgment-debtor and so that he 
might get the benefit of S. 310 and 310 (A) of the Civil 
Procedure Code as to setting aside sales by payment within 30 
days and so on. There is also no provision made for the 
fraudulent transferee when another decree-holder applies for 
rateable distribution under S. 73 to intervene and prove 
to the Court that that particular creditor was estopped by his 
conduct from treating the transfer as voidable by him also and 
as entitling him to rateable distribution. I am wholly unable 
to appreciate the argument that the failure of the legislature to 
carefully look after the interest of the fraudulent transferee is a 
reason for holding that the decree-holder sought to be defraud- 
ed by him cannot avoid the fraudulent transfer except by a suit 
in which he is the plaintiff or cannot bring a suit except ina 
representative capacity on except in such a manner as to enable 
the Court to convert it into a creditor’s administration suit or 
cannot set up in defence to a suit by a fraudulent transferee 
that the decree-holder had avoided the fraudulent transfer by 
an unequivocal act or declaration ; though the plain words of 
the statute law and the principles of general jurisprudence give 
him such rights. I must admit that I was not at-all moved by 
the tale of the alleged hardships and inconveniences (which 
would result according to Mr. Krishnaswamy Aiyar) to the 
fraudulent transferee by the abgence of such express provisions 
in the Civil Procedure Code. On the other hand, my sympa- 
thies are with the honest creditors and decree-holders who are 
the favourites of the law. 

It must be admitted that it was unquestionably assumed 
in this High Court and in all the mofussil Courts before the 
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decision in Palaniandi Chetty v. Appavu Chettiar 1 (as pointed 
out in that decision itself) that the decree-holder when he is 
the defendant in a suit brought under Order 21, Rule 63 
could in defence plead that he had avoided the fraudulent 
transfer either under S. 53 of the Transfer of Property 
Act or under general principles of jurisprudence embodied 
in the Statute of Elizabeth and that hence plaintiff’s suit 
should be dismissed. Much inconvenience and hardship 
would result to the decree-holder if the ‘law allowed a fraud- 
lent transferee plaintiff to successfully raise a purely technical 
demurrer to such a plea of the decree-holder, defendant. 


The cases in which the judgment-debtors’s transferee who 
failed in his claim petition and came in as the plaintiff in a 
suit under Order 21, Rule 68 may be classified as follows : 


(a) Where the transferee is a mere nominal transferee ; 
(b) Where he is a fraudulent transferee in possession ; 


(c) Where heisa fraudulent transferee not in posses- 
sion : 

A creditor decree-holder who is in most :cases a stranger 
cannot reasonably be expected to know of his own knowledge 
whether a transfer by his judgment-debtor is only fraudulent 
or is wholly nominal or partly nominal and partly fraudulent 
and whether the transferee is in possession and if in posses- 
sion, whether he is so for himself or for the judgment-debtor. 
He would therefore usually both in the claim petition and in 
the suit which afterwards arises out of the order against the 
claimant be obliged to raise and be justified in raising 
alternatively all the pleas open to him and the Court which 
decided the claim against the claimant might, in its conclusion 
on each of the three points be either right or wrong. In the 
suit also, the Court of first instance may cecide in favour of 
the plaintiff transferee or against :him and may decide these 
‘three points rightly or wrongly (the right decision being 
of course assumed to be that he was merely a fraudulent 
transferee and not a mere nominal transferee) and there might 
be appeals and Second Appeals before the questions are finally 
decided rightly. That the decree-holder who bona fide pleads 
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that the transfer is a nominal one in the alternative and who 
cannot‘ be sure whether and when the defeated claimant 
wotild bring his suit and whether there would be ap- 
peals and second appeals if the transferee fails in the 
first stages of the suit, that he should finally after a great 
delay be obliged to set aside the transfer by obtaining a 
formal decree of court in a suit of his own before he could 
proceed with his execution by attachment and sale of the 
fraudulently conveyed property would in my opinion bea 
much more serious hardship on the decree-holder for no 
fault of his than the minor hardships and inconveniences to 
the fraudulent transferee mentioned by the respondent's 
learned vakil. As shown in one of the later decisions, he 
would be in a much worse position for his success in the sum- 
mary claim proceedings than if he had lost in those proceed- 
ings. 
Finally I agree both with the answer proposed by my Lord 
to the question referred to the Full Bench and with the propo- 
sitions of law laid down in support of that answer in his judg- 
ment. 

Spencer J. As the judgments of my lord and of the two 
other learned Judges which have just been delivered are in 
favour of the view that I took in my order of reference, I have 
nothing to add beyond expressing my concurrence with them. 


Seshagiri Aiyar J. :—Ever since the decision in Palaniandt 
Chetty v. Appavu Chettiar 1 was pronounced, there has been a © 
growing feeling in the profession that it should be reconsi- 
dered. Almost every one of my learned colleagues felt great 
disinclination to accept it as good law. It certainly has upset 
the practice which has hitherto obtained in such matters. I 
myself said in the decision that my conclusion was reluctantly 
come to. In the last paragraph of that judgment, I referred to 
the judgment of the Judicial Committee in Phul Kumari v. 
Ghanshyam Misra 2 as compelling me to take the view I did. 
In these circumstances, I am not unwilling to reconsider 
my decision. 

I still hold that the judgment of the Judicial Committee, 
if itis regarded as a considered pronouncement, fully justifies - 
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my view. Their Lordships say distinctly that a wrong idea 
about the nature of the suft under Order 21, Rule 63 is pre- 
valent and that that idea is responsible for the view ken 
eregarding the amount of Court fee in such suits. They. then 
point out what in their view ts the true scope of suits of this 
description. The majority of the Full Bench have come to 
the corfclusion that this decision should be confined to matters 
relatfng to Court fees and should not be further extended. I 
have felt doubts whether it is permissible for us to read a 
judgment of the Judicial Committee in the way suggested. 
But there have been precedents in this Court wherein the 
dicta of the Judicial Committee have been restricted to the 
real matter in controversy in litigation. There is also the 
classic pronouncement of Lord Halsbury that a judgment 
of the highest tribunal is only authority for the point 
actually decided and that the decision should not be divorced 
from the facts on which it was based. For all these reasons, 
I do not feel it necessary to adhere to the view which I took 
in Palaniandi Chetty v. Appavu Chetty. 1 Upon one matter, 
I feel little doubt after hearing the full argument addres- 
sed to us now and that is that the scope of Order 21, 
Rules 58 to 63 should be restricted to an enquiry into 
the question of possession and should not be relied on 
for investigating titles to property. I feel considerable doubt 
however upon the interpretation to be placed on the language 
of Rule 68. Even supposing that we do not accept the letter 
of the ruling of the Judicial Committee in Phul Kumari v. Ghan- 
shyam Misra * it seems to me that a suit instituted by a party 
' against whom an adverse order has been passed in a claim 
proceeding should be confined to litigating the title as between 
himself and the successful claimant, I am not, as at present 
advised, prepared to hold that the limitation placed upon the 
summary enquiry should be wholly ignored in dealing with the 
suit following the enquiry. The view that the result of the 
summary enquiry only furnishes an opportunity for ventilating 
every possible right in respect of the claims of parties to the 
inquiry seems to go further than is warranted by the language 
of the rules. 
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Even taking this view, the question still remains whether 
the language of S. 53 of the Transfer of Property Act 
showld be read as contemplating suits by the person who 
alleges that the alienation is in fraud of his rights. ° 


Mr. Krishnasami Ayyar did not dispute the proposition 
that a party who is entitled to come to Court as a plaintiff to ` 


impeach a voidable transaction is ordinarily entitled to put it 


forward as a defence when he is attacked. The observations in 
Oakes v. Turguand! that an open and unequivocal declaration 
of intention to avoid will have as good an effect as an attack by 
way of suit is as applicable to India as to England. In that 
view, is there any reason for construing the words ‘ that every 
transfer of immoveable property ***is voidable at the option of 
any person so defrauded, defeated or delayed’ as compelling the 
defrauded to institute a suit? I see no sufficient reason for insist- 
ing un this view. As I said before the only real difficulty is in 
interpreting the decision of the Judicial Committee in Phul ` 
Kumari v. Ghanshyam Misra 2. If the result of the suit under 


O. 21 R. 63 is to place the parties in status guo ante by remov- 


ing the fetters placed on execution during the claim proceed- 
ings, then it stands to reason to hold that as on the date of the 
removal of the impediment, the transaction between the vendor 
and the vendee was valid interse, there was no interest of the 
judgment-debtor available for attachment on that date and 


‘none came into existence by virtue of the decision in the suit 


but if the other view that the suit under R. 63 although 
based upon the result of the claim proceedings, is an indepen- 
dent action which is not restricted in any way by the previous ' 
enquiry is to prevail, the decisions in Palaniappa Chetty v. 
Appavu Chettiar 8 and in Subramania Ayyar.v. Muthia Chettiar 4 

cannot be supported. 


This is my answer to the reference. 


A. V. V. 
1, (1867) 2 H. L. Oases 325. 2. (1867) L. R. 2 H. L; 825. 


8. (1916) 30 M, L. J. 565, . 4. (1917) I. L. R. 41 Mad. 612 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
r~ @ 
PHILLIPS. 


Kuppuswami Atyangar and another --. Appellant.” 
a 7 
Kamalammal and others ... Respondents. 


C. P. Code.—Or, 32, R 4 (1) Proviso—Mimnor defendant—Guardian ad litem— 
e A k 
Mother with adverse interest—Decree against minor—Validity-—Necessity to set it 


aside. 
A deoree obtained against minors with their mother as a guardian ad litem 
is not a nullity merely because her interest in the litigation was adverse to 
theirs. She is not, by reason of such interest, so wholly disqualified that her 
representation must be treated as no representation and the decree must be 
regarded as null and need not be set aside on proof of fraud or otherwise. 


Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Cuddalore, in Appeal Suit 
No. 113 of 1917, preferred against the decree of the Court 
of the Additional District Munsif of Villupuram in Original 
Suit No. 1 of 1916. 

K. Bhashyam Aiyangar and T. G. Raghavachariar, for 
Appellants. 

L. S. Veeraraghava Aiyar and M. Patanjali Sastri, for 
Respondents. 

The Court delivered the following 


Judgment :—The Lower Appellate Court held that the 
Suit was barred, because, a previous decree having to be 
set aside, before relief could be given, Art, 144, Sch. 1 of the 
“imitation Act was inapplicable. 


Appellants contend that the previous decree need not be set 
aside, being a nullity, in as much as it was obtained against 
them as minors with their mother as a guardian ad litem; and, 
her interest in the litigation being adverse to theirs, she was 
not competent to represent them with reference to O. 
32, R. 4 (1) proviso. Assuming, -but not deciding that 
the mother had any sort of adverse interest, we are not pre- 
pared to hold that she was so wholly disqualified that her 
representation must be treated as no representation and the de- 
cree must be regarded as null and need not be set aside on 
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* S A. No. 784 of 1919, 2nd April 1920. 
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proof of fraud or otherwise. No authority cited for appellants 
goes that length. Baijnath Rai v. Dharam Deo Tiwari,| has been 
relieti on. But in it the question was not whether a previous deci- 
sion should be set aside, but whether it was res-judicata, wher 
it was alleged to have been obtained through the guardian’s 
gross negligence ; and it is not clear that the same consi- 
derations arise on the latter question as on the former. The 
other case mainly relied on was Khiarajmal v. Daim? and in 
it-the Judicial Committee no doubt referred to decrees obtained 
and sales held when the persons directly concerned were not 
parties to the proceedings or properly represented as nullities. 
But the question is then what constitutes proper representation 
their Lordships not dealing with the point further except by re- 
ference to Kishen Chunder Ghose v. Mussammat Ashoorun,? in 
which there was no representation at all. On the other hand in 
Walian v. Banke Behari Pershad,* it was pointed out that a 
defect in following the rules as to representation of minors was 
not necessarily fatal to the proceedings. We are not in the 
circumstances prepared to hold that any possible adverse in- 
terest on the part of the mother rendered the decree against 
the present plaintiffs, the minors, a nullity, It therefore has to 
be set aside and the present suit is out of time. 


Next it is argued that this suit should have been regarded 
as one against the 2nd to recover from him the ad 
vantage, which he has realisedas implied trustee for the plaintiffs 
during their minority. It is not necessary to set out in detail 
the facts, on which this plea is based, nor to deal with it on its 
merits, because it was not in our opinion relied on in the 
Court of first instance and we are not prepared to consider it 
for the first time in Second Appeal. 


Lastly the suit has been held barred, on the assumption 
that time ran from the date on which the elder of the plaintiffs 
attained majority, , consistently with Doraisami Serumadan v. 
Nondisami Saluvan.6 Reference has been made to Nobin 
Chandra Barua. v. Chandra Madhab Barua in which (it is 

1, (1916) I. L, R. 88 All 815. 3, (1904) I.L. R- 82 Cal. (296). (P. 0.) 
8 (1863) Marshall 647 4. (19038) I. L.R. 80 Oal. 1021. 


6. (1912) I.L. R. 88 Mad, 118=25 M. L. J. 408, 
6. (1916) I L. R. 44 Oal. 1. 
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said) a plea of limitation was disallowed in similar circumstan- 
ces. There however, | perhaps with reference to the Dhaya- 
bhaga law, the elder of the plantiffs concerned was held 
not capable of giving a discharge and that case must be dis- 
tinguished on that ground, 


The Second Appeal is dismissed with costs. 
A. S. V, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : — MR. JUSTICE OLDFIELD AND. MR. JUSTICE 
SESHAGIRI AIYAR. 


Rangasgmi Pillai a. A ppellant* in both (Plain- 
| ~ tiff in O.S. No. 52 of 
De TT E 1916 3rd Defendant in 


l l 0. S. No. 483 of 1916). 
Banker Sankaralinvam Aiyar... Respondent in S. A. No. 
| 838 of 1919 (4th De- 
fendant in O. S. No. 52 

of 1916). 


Negotiable Instruments Act—Ss. b, 6 —“' Cheque’’—Bill of “ Hachange’'— 
District Board—Order for payment issued to Treasury —Nature of —Endorsement 
ordêr—Bona Ade endorsee—Righis of —-Power ` of District Board to issue Bill ‘of 
Rachange—Madras Local Bonrds Act (V of 1984)—Ss. 144—147 Local Fund Code— 
Rule 549—Effect—" Bank — Banker” —Meaning.- 


In execution cf a decrea obtained by the plaintiff against the 1st defendant, a 
contractor under the District Board of Trichinopoly, & sum of money in the hands 
of | the D District Board En gineer was attached a8 ‘that of the 1st defendant. A claim 
to the amount put i in by tha 9nd defendant wag ' allowed, whereupon plaintiff sued 
ior a deolaration that he was entitled to attach the money: as that of the 2nd 
defendant. Pending suit plaintiff obtained an injunction restraining the District 
Board Engineer from paying the amount to the 2nd -deferdant. On the very same 
day oni ‘which notice of the injunction Was served upon ‘the Engineer, He in 
ignorance of the injunction, issued a cheque for the amount- on the Treasury in 
favour of the 2nd defendant, who indorsed it over to the 4th defendant who bim- 
gelf took it ‘bona fide Held, that the Troasury was not a Bank ‘and that the 
order issued by the District Boardé to it was not a “cheque” within the meaning of 
8. 6 of the Negotiable Instruments Act ; : that the said order was, however, s Bill 
of ' Exchange within the meaning of 8. 6 of the Negotiable Instruments Act. It 
was competent for the Local Board to issue it, iha endorsement fio 4th defendant 
was properly made, and he being found to be a holder in due course, Plaintif 
sould not recover from him. 

' Per Seshagiri Aiyar, J.—Meaning of ‘* Bank and “ Banker.” 


* S.A. Nos. 888 and 889 of 1919. 18th Maroh, 1920, 
| e | 
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Second appeals against the decrees of the District Court 
of Trichinopoly in A. S. Nos. 87 of 1919 and 115 of 1918 pre- 
ferfed against the decrees of the Court of the District Munsif 
of Trichinopoly in O. S. Nos. 52 of 1916 and 483 of 1916 
respectively. ` 

R. Srinivasa Aiyangar for Appellant. 

S. T. Srinivasagopalachari and K. P. Ramakrishna Aiyar 
for Respondents. ° 


The Court, delivered the following 


Judgments :—Oldfield J].—I agree with the Judgment 
which my learned brother is about to deliver. I desire only 
to add that it is probably impossible and for the purpose of the 
present case is unnecessary to give an exhaustive definition of 
the terms “bank” or “banker” ; and that in agreeing with my 
learned brother’s observations I do not desire to commit my- 
self to any. 

Seshagiri Aiyar J.—The Ist Defendant in O. S. No. 52 of 
1916 is a contractor under the District Board of Trichino- 
poly. The Plaintiff obtained a decree against him, He 
attached a certain amount of money in the hands of the 
District Board Engineer on the allegation that the money 
belonged to the ist Defendant. Thereupon the 2nd Defendant 
put in a claim petition on the 16th October, 1914. His claim 
was allowed. On the 17th October, 1914, the plaintiff brought 
the present suit (O.S. No. 52 of 1916) for a declaration that 
he is entitled to attach the money as belonging to the lst 
Defendant. He obtained an injunction on the 20th October 
1914. It was served on the District Treasury of Trichinopoly 
on the 22nd. On the very same day without knowledge of 
the injunction a cheque was issued to the 2nd defendant. He 
end orsed it over on the 23rd October tothe 4th defendant, 
who was a Banker. Subsequently the money was paid to the 
Ath defendant on his undertaking to return itin case the 


' plaintiff succeeded in the suit. Plaintiff succeeded before the 


Munsif but that judgment was reversed by the District Judge. 
He has preferred this second appeal. 


The main question for consideration is whether the 4th 
Defendant is a holder in due course. To decide this question 
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we have to see what the position of the Treasury is with refer- Rangasami 
ènce to the District Board of Trichinopoly. In form, the ee 
order which directed the payment of money to the 2nd,De- Sankara- 


„fendant is a cheque. -If it is a Cheque -there can be no doubt ree 
it can be negotiated. The learned Vakil for the appellant nee 

N contended that as the Treasury is not a bank, it was not 
competent to the District Board Engineer to issue a cheque 
on it*under S. 6 uf the Negotiable Instruments Act. Mr, Sri- 
nivasagopalachariar contended that the Treasury is a bank 
within that section. After giving careful consideration to the 
question I have come to the conclusion that the Treasury is 
not a Bank. Many of the Judges in England have -felt con- 
siderable difficulty in defining a bank. Lord Brougham in 
Foley v. Hill! mentions certain characteristics of a bank. In 
the view of the noble and learned Lord, the element of making 
a profit by the business must exist in such cases. The case near- 
est in point is Hulifax Union v. Wheelwright.2 In that 
case Baron Cleasby delivering the judgment of the Court, 
expressed himself thus at page 193 :—“ First it was said that, 
taking that statute together with several other statutes on the 
same subject the word “ banker” was not to be restricted to 
persons regularly engaged in the business of banking, but that 
any person who receives the money of another into his charge, 
and according to the course of business between them, pays it 
out by having drafts drawn upon him payable to order, ought 
to be considered a banker within that enactment. We cannot 
accede to that argument.” The present case is practically 
identical with the one decided by the Exchequer Court. The 
definition attempted by Mr. Hart in his book on the ‘ Law of 
Banking,’ namely that “f A banker is one who in the ordinary 
course of his business honours cheques drawn upon him 
by persons from and for whom he receives monies on current 
accounts ”, indicates that the business must have a commercial 
side to it. The mere fact that a Treasury receives money 
from the District Board and respects orders issued to it for 
payment will not constitute the Treasury a bank. Moreover, 
the District Board cannot be regarded as a customer. 
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1, (1846) 2 H. L Cases 28 at page 48—9 E. R, 1002. 
2. (1878) L. R. 10 Exch. 183. 
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It was suggested by the learned Advocate for the respond- 
ent that as the money deposited by the Board is utilised by 
the Freasury it must be taken that a profit was made by the 
Treasury. But the language of Lord Brougham and the judg- 
ment of the Exchequer Division both require that there must 
be the business of utilising the money for purposes of proht. 
I am therefore of opinion that the Treasury is not a bank and 
that consequently the use of the word “ Cheque ” in respett of 
orders issued by the District Board to the Treasury is a mis- 
nomer. 


The next question is whether the order in question 
cannot be construed as a Bill of Exchange. Apart from the 
concession made by the learned Vakil for the appellant, I am 
clear, from the reading of S. 5 of the Negotiable Instruments 
Act, that all ingredients of a Bill of Exchange are to be found 
in the order issued by the District Board. It is an instrument 
in writing containing an unconditional order, signed by the 
maker, directing the Treasury to pay a certain sum of money 
to or to the order for the first defendant. 


The next question is, if it is a Bill of Exchange, is it 
within the competency of the District Board to issue such a 
negotiable document? The chief difficulty arises from the 
language of section 26 of the Negotiable Instruments Act. The 
proviso is in these terms ‘‘ nothing herein contained shall be 
deemed to empower a Corporation to make, endorse or accept 
such instruments, except in cases in which, under the Law for 
the the time being in force, they are so empowered”. There can 
be no doubt that the District Board is a corporation. S. 27 of 
Act V of 1884 says that “every local Board shall be a body cor- 
porate by the name of the local Board.” S. 54 deals with the 
funds at the disposal of District and local Boards; (clause) (2) 
of that section enables the lodgment of the fund in a bank or 
government treasury. Itis under this provision that monies 
are being deposited in the treasury and orders are being, issued 
for paying out. So far, there is nothing to indicate that the 
board is authorised to issue negotiable instruments. S. 144 of 
the Act enables the Governor in Council by clause (XVI) to 
make rules consistent with the Act for the guidance of Local 
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Boards, their agents and officers and the officers of Government 
in all matters connected with the carrying out of this Act.” 
Under S. 145 the rules are to be ‘published. S. 147 is very 
important. It says that “such rules and forms shall, until 
they are cancelled or altered have the force of Law.” I must 
“onfess that the language that “the form shall have the force 
of Law”*does not strike me as either very clear or artistic; but, 
howevtr there can be no doubt that the legislature intended 
that the Governor in Council to whom. was delegated the pre- 
scribing of rules and forms, should have power to give to these 
forms the force of law. Now turning to the Local Fund Code, 

we find at page 379 a form which corresponds to the one 
issued 1 in the present case. That undoubtedly contains langu- 
_ age which denotes that the order can be negotiated. If the act 
of the Governor in Council in. prescribing the forms was 
certainly intra vires the question therefore is whether we can 
infer from it that the District Board was impliedly authorised 
to issue negotiable orders. Rule 549 of the Local Fund 
Code says that such forms shall be supplied to the Engineer 
or to other officers. in books to be operated upon. Read- 
ing therefore Ss. 144 to 147.of Act V of 1884 with Rule 
949 of the Local Fund Code and the form at page 379 of 
the Code, I am of opinion that the Local Board is empowered 
to make, endorse or accept negotiable instruments. It 
follows from this that the endorsement in favour of the 4th 
defendant was properly made. The District Judge has found 
that thë eridorsement was bona fide and that he was a holder 
in due course. I see no reason for not accepting this finding 
of fact. I am therefore of opinion that the conclusion come to 
by the learned District Judge is ‘right and that this appeal 
Should be dismissed. 

O. S. No. 483 of 1916 was rightly brought by the 4th 
defendant as plaintiff because the action of the appellant in 
instituting O. S. No. 52 of 1916 necessitated His suing to have 
his rights secured as against him and in the alternative against 
the lst and 2nd defendants. But we think that the 4th 
defendant was not justified in preferring Appeal No. 97 of 
1918 to the Lower Appellate Court in paying Court fees as if 
the claim was one’for the recovery of the money. In the first 
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Court, Court fee was paid on the declaration prayed for. 

In this Court also, Court fee was paid only on the declaration. 
Therefore in directing the appellantin S. A. No. 838 of 

1919 to pay the costs of the respondent (4th defendant) 

the excess Court fee paid by him in the Lower Appellate Court 

should not be charged against him. In other respects both thy 
second appeals are dismissed with costs. : 

A. S. V. — : 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE AND MR. 
JUSTICE KRISHNAN. 
Rajangam Ayyar, ... Appellant* 
v. (Defendant.) 





Rajangam Ayyar (minor) through his ... Respondent 
next friend N. Sankaram Ayyar (2nd Plaintiff.) 


Registration Act-~S. 17, Sub-S.-Ct. (b), Sub-S. 2, Cl (b)—Applicabihty—Hindw 
Law—Deed effecting division in Status as regards immoveable properties—Registra- 
tion—Necessity—Deed contemplating another registered deed—Effect—Hindu Law-— 
Partition—dJyeshatabhagam — Validity —Unregistered deeds—Admissions im, as to 
nature of property dealt with—Admissibtlity in evidence, 


For a document to be brought within Ol. (5) of Sub-S. 2 of B. 17 of the Regis- 
tration Act, it is necessary not only that the document should create a right to 
obtain another document which will when executed oreste, eto., any right, title or 
interest in immoveable property but that it must not itself create, eto, any such 
right, title, or interest, 

Where a deed executed among members of a joint Hindu family effected a 
separation or division in status as from the date of ita execution, stated that from 
that day forward each party should enjoy the properties in the Schedule allotted 
to his share and provided that a partition deed in the terms mentioned therein 
should be executed and registered as soon as possible and that till that it should 
itself be in force, held, that the deed came within Ol. (b) of Sub-8. (1) and not with- 
in the exception in Sub-S (2) OL (5) of S. 17 of the Registration Act and was 
inadmissible in avidence unless registered. 


The old practice of giving the eldest brother and manager of a Joint Hindu 
family an extra share ae JYeshtabkagam on partition has become obsolete and 
cannot be legally enforced. 

An unregistered deed is admissible in evidence to prove an admission therein 
that some of the properties covered by it are the self-acquisitions of the exeoutant. 


Appeal against the decree of the District Court of Tinne- 
velly in Original Suit No. 1 of 1918 (O. S. No. 86 of 1915 on 


the file of the Court of the Subordinate Judge of Tinnevelly.) 
BF te. 
* A. 8. No. 416 of 1915, 24th February, 1920. 
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T. R. Ramachandra Aiyar, T. R. Krishnaswami Aiyar and  Rajangam 


* ` N. A. Krishna Aiyar for Appellant. Ayyar 
C. V. Anantakrishna Aiyar for Respondent. : Kaga 
The Court delivered the following Ayyar. 


Judgments :—Chief Justice :—This is an appeal from Walis, O. J. 
a decree of the District Judge of Tinnevelly in a partition 
Suit brought by the Ist plaintiff now deceased against the 
defendant the son of his deceased brother. When the case 
came on after repeated adjournments the defendant's vakil 
stated that he had no instructions and, after the plaintiff's 
evidence had been recorded and his pleader heard, the case 
was closed and judgment reserved. The defendant afterwards 
applied to the Court to hear arguments on his side before 
disposing of the case and to pass such other orders as were 
just and proper in the circumstances of the case. The 
District Judge rejected his application and we are not pre- 
pared to interfere with his order. The defendant had been 
grossly remiss. It is stated in the plaintiff’s counter 
affidavit and not denied that the defendant’s vakil had sent 
him two registered notices to which the defendants paid 
no attention. All that he did was on the day before the 
hearing to send a telegram to an agent at Palamcottah five 
miles from the Court house asking one Sankaranarayana, who, 
he says, was his agent to remit Rs. 150 to the Vakil soon. 
As regards the allegation in his affidavit that he was taken ill 
at Kumbakonam there appears, as the District Judge has 
observed, to be no valid reason why he should not have wired 
directly to his Vakil. The defendant was inexcusably remiss, 
and it would operate as an encouragement to similar remiss- 
ness in others if we were to interfere to save him from the 


consequences. 
The main question argued before us in the appeal was 


whether two partition deeds Exhibits Ay ani Az were inadmis- 
sible in evidence for want of registration, as instruments 
“ which purport or operate to create, declare, assign, limit, or 
extinguish any right, title or interest to, or in immoveable 
property,” within the meaning of S. 17 (1) (b) of the Indian 
Registration Act 1908. 

It has been held consistently in this Court thata parti- 
tion deed which effects a division in status only and not by 
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metes and bounds comes within these words where the joint 
family property includes immoveables. It. has the effect in 
Lord Westbury’s words in A ppuvier’ s case-! of severing the 
joint tenancy in such immoveables ` and converting it into a 
tenancy in cominon, and'thus in the very language of section — 


operates to extinguish one set of. right in the immoveable pro- WA 


perties and to create another set in their pisces . 


“ 


-In the present case Exhibit Ay, the earlier deed which 
provides for an immediate : division, ‘requires...to be registered 
unless it can be brought within clause (5) of Sub S. (2) of 
the same section : which ‘excepts any document not itself 
creating; etc., any right, “title or interest in immoveable property 
but merely Gati a right to obtain another document which 
will when executed ‘create; etc., any such right, title or interest. 


Now Exhibit Ay does provide that “a partition deed in 
the terms mentioned herein shall be executed and registered 
in the registration offices of this place (Trivandram) as well 
as Tinnevelly as soon as possible ” and so far comes within 
the exception but, to come-within . the exception, it must not 
itself create, declare, assign, limit, or extinguish any right, title 
or interest in immoveable property. : We have only to refer.to 
the terms of Exhibit Ay to see that it effects a separation or 
division in status as'from the date of execution. ‘From this 


day forward each party shall enjoy the properties in'the © 


schedule allotted to his'share’. «ff Further it provides that till 
the execution of the ‘registered deed this itself shall be in 
force.’ In my opiniot-. Exhibit: Ay is clearly inadmissible 
as coming within clause (b): of: ‘sub S. (1) and not within 
the exception in Sub-section (2) clause (5). Exh. Ay allotted 
Properties valued at Rs. 72,500, to each’ brother and addi- 
tional properties valued at Rs. 48,200, to the elder brother 
by way of Jyeshtabhagam or elder brother’s share. Exhibit Az 
which was executed about a month later and registered in 
Travancore apparently 1 in substitution for Exhibit Ay allotted 
the same properties to the two brothers but on a different, 
basis. It begins with an enumeration of the joint family 











1. 11 M. I. A.:79, 92, 
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“ b . . = 
properties which included only some of the scheduled proper-  Rajangam 
ties and recited that all the remaining properties in the ae 
schedules were the self-acquisition of the elder brother ee 
yyar 


«Krishna Aiyar and in his possession and sole control. It goes 
on “having regard to the fact that our father had no other 
Ņ\ sons besides us, and as we -have been holding and 
managmg our ancestral properties without division and 
as Belonging to our undivided family and as it has 
been found inconvenient so-to continue in future, and as we 
have decided to divide and live separately (literally after 
dividing to live separately) all the properties hereinbefore 
mentioned have been included in Schedules A and B to this 
deed, and taking into consideration brotherly affection as 
Subramania Alyar is the only brother of Krishna Atyar and as 
we have been holding our ancestral properties without division 
and as belonging to am undivided family, .out of all the proper- 
ties heretofore mentioned those contained. in Schedule B have 
been given and made over to the second party to this deed, 
(Subramania Aiyar) as from the first of this month.” Exhibit 
Az then goes on to provide as regards the lands in Tinnevelly 
“ which consist of properties belonging to us jointly and to 
Krishna Aiyar. exclusively” a partition deed in respect of the 
shares allotted to each should be immediately registered in the 
respective sub registry offices of British territory in accordance 
with the terms of the yadast executed by us on the 
24th Dhanu last (Ex. Ay) and in accordance with the shares 
specified in the schedule to this partition deed.” 





Wallis, C. J 


Exhibit Az in my opinion was not executed in pursuance 
of but in substitution for, Exhibit Ay, which dealt with all 
the scheduled properties as ancestral whereas according to the 
recitals in Ex. Az the bulk of them were the self-acquisition of 
the elder brother and in his possession and sole control at the 
date of execution. Equally with Exhibit Ay it “purports within 
the meaning of Section 17 (1) (b) to effect a division in status 
affecting all the ancestral properties both in Travancore and 
Tinnevelly and equally with Exhibit Az it creates and extin- 
guishes rights in such ancestral immovable properties whether 
it be registered or not and is consequently inadmissible even as 

49 
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Rajangam regards such properties. As regards the self-acquisition of the 
ae elder brother in British India which it purports to give to the 
Rajengam youtger brother it is also clearly inadmissible under S. 17 (a) 
as well as inoperative under S. 123 of the !ransfer Property, 

Act. 

Exhibits Ay and Az were proved by Sankaranarayana lyer, # 
the plaintiffs maternal uncle. The plaintiff does not°appear 
to have relied on the evidence taken on commission and the 
defendant was not represented. The judgment really proceed- 
ed on Exhibits Ay and Az which I have held to be inadmissible 
as evidence of partition. The defendant admits in his written 





Wallis, C. J. 


statement that there was a nucleus of ancestral property but 
pleads, that except the properties set out in schedules A and B to 
his written statement all the plaint properties were acquired by 
his father Krishna Tyer the elder brother with the aid of funds 
derived from his mother. He alleges that his mother had 
enormous sums of money of her own which she gave to her 
elder son Krishna Aiyar and that it was with this money that 
Krishna Aiyar acquired the plaint properties which are not 
admitted to be ancestral. This has not been proved and the 
plaint properties must therefore be held to be ancestral. I 
concur in the order proposed by my learned brother. 


Krishnan, J. Krishnan, J. :—The first contention of the defendant ap- 

| pellant in this appeal is that the lower Court was wrong in 

not giving him an opportunity to adduce his evidence and to 

argue his case. 1 agree with the learned Chief Justice that no, 
sufficient ground has been made out to justify us in interfer- | 

ing with the discretion of the lower Court in this matter. The 

defendant’s failure to instruct his Vakil in time though the 

case had been posted for hearing and adjourned more than 

once and though he had received two registered letters from 

his vakil warning him, was clearly a piece of negligence on his 

part. In leaving it to the last moment to instruct his vakil he 

took the risk of being unable to do so in time and he 

must bear the consequences of his failure. Even at the 

last moment he failed to telegraph to his Vakil and it shows 

his remissness in the matter. In his petition I. A. No. 655 of 

1918 to the Lower Court his main prayer was only that “the 
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Court should be pleased to hear the arguments on his side before Rajangam 


; . A 
disposing of the suit.” His arguments have now been fully ie 
heard by us and he has no reason to complain about it. eWe Eod 
must therefore overrule this-contention and. proceed to consider = 

Krishnan, J. 


the appeal on the record as it stands. 


N The next contention urged by him is that Exs. Ay and 
Az arg inadmissible in evidence because of S. 49 of the Regis- 
tration Act. As Ex. Ay was uot registered at all and 
Ex. Az was registered only in Travancore, he urges that ' 
they could not be used as evidence of any transaction affect- 
ing immoveable property in British India as has been done 
by the Lower Court. It cannot be denied that treated as 
` deeds of partition of immoveable property in British India 
they will fall within S. 17 1 (b) of the Registration Act and 
require to be registered. But the learned Vakil for the 
respondent contends that they fall within Cl. 5, Sub S. 2 
(old Cl. h) of that section and therefore Cl. 1 (b) does 
not apply to them atall. To decide this question we must 
turn to the language of the documents. Taking Ex. Ay first, 
it calls itself a partition and says “ The property mentioned in 
Sch. 1 is allotted to Krishnier’s share and that in Sch. 
2 is allotted to Subramania Aiyar’s share. From this day for- 
ward each party shall separately enjoy the properties in the 
schedule allotted to his share.” Then after providing for cer- 
tain income and for certain arrears of rents to be separately 
collected and enjoyed goes on to say “a partition deed in the 
terms mentioned herein should be executed and registered in 
the registration offices of this place (Travancore) and 
Tinnevelly ; till then this itself should be in force.” It 
then says each party should enjoy the moveables in his 
possession and provides that each shall have no concern 
with the debts of the other. The two schedules give the 
list of immoveable properties allotted to the share of each 
brother and they include lands in British India. From its 
language it seems clear that the parties intended to treat 
‘it in itself as the partition deed, at any rate till a fresh 
deed of partition was executed and registered in further assur- 
ance thereof. The document says in express terms that it was 
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Rajangam tO continue in force till then. I cannot accede to the argu- 
en ments that that clause really means that it was to continue in 
Rajangam fogce only as an agreement to divide hereafter for it contradicts 
pe the language used in the first part of the deed. It seems 
to me that it means that it was to remain in force as 
evidence of a completed partition and thatit was intendegy 
to take effect as such on the day it was executed. I 
therefore agree with the learned Chief Justice that it cannot 
be brought within the scope of Cl. 5 as it cannot be said 
to have “ merely created a right to obtain another document, 
etc.” It did more than that, as it purported by its express 
language to extinguish the rights of each brother in the pro- 
perties in the schedule allotted to the other brothers and 
created fuller rights in himself in those allotted to him. I- 
have not considered any of the authorities cited on Ci. 5- 
as in my opinion the: language of the document before us ` 
leaves no scope for any argument on the point. | 





Krishnan, J. 


Ex. Az stands on much the same footing. Though it 
has been registered in Travancore no attempt was made to get 
it registered in Tinnevelly. There are two schedules attached 
to the document which include the properties in British terri- | 
tory as well. As regards plaintiff’s father the document says 
“out of these (i.e., the properties treated as joint family 
properties divisible between the two brothers) properties 
according to Sch. B. have been relinquished in favour of 
executant No. 2 from the Ist ofthis month. Transfers of 
assessment are to be made in respect of properties set apart for 
each share, pattahs obtained, assessment paid and properties 
are to be enjoyed for ever in hereditary succession with all kinds 
of liberties and rights.” It also provides for the separate 
collection and enjoyment of rents of the properties allotted to 
each brother and there is further an express statement that’ 
executant No. 1, shall have no right or liability over the proper- 
ties in Sch. B. The above language applies equally to the 
properties in British territory mentioned in the schedules, with 
the properties in Travancore and if registered in British India» 
it would have been a valid partition deed with reference to 
them as well. The language of the document thus makes it 
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fall within Cl. (b) of S. 17 and though there is a reference in 





Rajangam 
it that a partition deed for the Tinnevelly properties should be has 
registered in British India it cannot be treated as falling within  Rajangam 
Cl. 5 any more than Ex. Ay could be. os 
° Krishnan, J. 


I therefore agree with the learned Chief Justice that both 
Nexs, Ay and Az require registration so far as they refer to 
immoveable properties in British territory. The penalty 
attached by S. 49 of the Registration Act to the non-registra- 
tion of a document which requires registration is not only that 
it shall not affect any immoveable property comprised in it but 
also that it shall not be received in evidence ‘ of any trans- 
action affecting such property.” No doubt the prohibition 
against admissibility in evidence is not an absolute one but 
only so far as the documents are used as evidence of such a 
transaction as above described. In the present suit’ the 
plaintiff after setting out the documents in the plaint 
prayed for a decree on their strength for a declaration that 
the properties mentioned in plaint Sch. 1 to 6 fell to 
plaintiffs share and that they belonged to him absolutely 
and asked for the delivery of possession of those in Sch. 
1,4 and 6 which are the immoveable properties included in 
Sch. lof Ex. Ay and Schedule B of Ex. Az, with past 
mesne profits calculated from the date when the parties were 
stated to be divided in those deeds, These prayers show 
clearly that plaintiff was relying on these documents as 
evidence of a completed partition. Heno doubt asks fora 
registered partition deed also in his prayer in the plaint but it 
is not with reference to these properties alone that he does so 
but with reference to others also which are asked to be divided 
by the Court for the first time and delivered possession of to 
him. The suit is not in my opinion framed as one for specific 
performance of an agreement, In fact in his plaint the plain- 
tiff has repudiated the alleged agreement in part, he cannot 
seek specific performance of a part alone. It is thus clear 
that the documents were relied on by the plaintiff and 
were admitted by the Lower Court as evidence of a trans- 
action affecting the immoveable properties included in them. 
This is against the provision of’ S. 49 of the Registration Act ; 
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Rajangam and we must exclude them from consideration as evidence of 
A3 ie a prior partition. Apart from these documents there is no legal 
pita evidence of any partition between the brothers Krishna Aiyar 
— and Subramania Aiyar. The suit must-therefore be dealt with, 
Krishnan, J. as one for a general partition between two co-parceners; it is in 
reality a suit for such a partition with an allegation that some 

of the properties included in the plaint were already alletted to 

the plaintiff’s share. As he has failed to prove that alleg&tion, 

must be allowed to fall back on his general right to 2 share in 

the joint family properties as a co-parcener. In dividing the joint 

family property in British territory the Court will of course 

take into consideration the joint family properties in Travan- 

core which were divided and allotted by Ex. Az to each 

brother for adjusting the plaintiffs share in the properties in 

Tinnevelly. Ex. Az is admissible in evidence with reference to 

the Travancore properties as our Registration Act does not 

apply to that country and it can be relied on to show what 


properties in that state were allotted to each brother. 


The old practice of giving the eldest brother and Manager 
of a joint Hindu family an extra share as Jeshtabhagom on 
partition has now become quite obsolete and cannot be legally 
enforced, equality of shares between brothers being now the 
rule. That being so 2nd plaintiff is entitled to an equal 
share with the defendant in all the joint family properties 


wherever situate. 


The next question is what are those joint family proper- 
ties which are liable *to be divided. Plaintiff claimed all the 
properties belonging to the brothers, Subramania Iyer and 
Krishna Iyer to be joint family properties but defendant assert- 
ed that only the properties in Schedules A and B of his written 
statement were so joint and that the rest were his father 
Krishna Iyer’s self-acquisitions as properties purchased from 
moneys given to him absolutely by his mother. But having 
admitted the possession by his father of a nucleus ‘of ances- 
tral property the onus was on the defendant to prove that any 
of the family properties were the father’s self-acquisitions. He 
has adduced no evidence himself on this point but Mr. Rama- 
chandra Iyer for him has relied on the Ist plaintiff's admis- 
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sion in Ex. Az before us, that some of the properties are 
Krishna Aiyar’s self-acquisitions. That document is, no 
doubt, admissible in evidence to prove the admission and there 
is no doubt, such an admission init. But there is an equally 
clear admission to the contrary by defendant’s father Krishna 
Wiyar in Ex. Ay executed a short time before Exhibit Az that 
all the ‘properties were divisible between the brothers. I do 
not think therefore that any value can be attached to either of 
these admissions as evidence. The result then is that we 
must hold that none of the properties belonging to the brothers 
is proved to be a self-acquisition and they mnst therefore all 
be. treated as ancestral properties, and included in the 
partition. 

The findings on issues 8,9 and 10 were not challenged 
before us and must be confirmed. 

In.the result the decree of the Lower Court must be set 
aside and the case remanded to that Court to ascertain what 
properties in British territory should be allotted to the plain- 
tiff to give him his half share in the whole of the joint family 
properties and in the light of the observations above made to 
pass a fresh preliminary decree according to law. All costs 
including the costs of this appeal should be provided for in 
that decree. 

A. S. V. 


oo Vera 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR JOHN WALLIS, Kt., CHIEF JUSTICE AND 
MR. JUSTICE KRISHNAN, 


T. Nana Tawker ... Appellant * (1st Plaintiff.) 
v. i 
Bhavani Boye and another...” Rsspondents (2nd Def. and. 


2nd PIF.) 


Deposit in Nidhi—Nomination of payee by depositor after his death—Hffeci— 
Rights of nominee and of heir-at-law—Principles governing—Contract— Stranger 
bencficiary —Righi of suit of. ; 

N, a Shareholder in a Nidhi or Fund carrying on business in Madras, 
requested the Furd to receive a payment of Rs. 200, for twelve months on fixed 
deposit. The application (Ex. II in the oase,) which was made in a printed 
form provided by the Fund, contained certain particulars to be filled in by tbe 
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depositor including the fcllowing:—‘' Name of the person entitled to receive the 


Nana peers deposit paid by me after me—relationship—eto.”’ Against this N. entered the names 
Bhavani of his elder brother's son and grandson. N. then received from the Nidhi the fixed 
Boye. deposit receipt in the usual form which provided that interest would cease at the 


end of the twelve months, when the receipt should be sent for renewal of payments 
Art, 86 of the Artioles of Aasociation of the Nidhi, which article was binding on N. 
RS a shareholder, provided :—‘' If any accident should happen to one of the signa, 
tories in order to transfer the shares, etc., to which he is entitled he must wil 
giving specific details as to the person to be entitled to receive the money after hig 
death or his heirs may reoeive it. Should any one desire to alter the namek of the 
said persons it can be done on payment of a fee.” In a suit brought after N’s death 
by his nominees in Ex. II, against the Nidhiand the heir-at-law of N., for the reco- 
very of the amount of the deposit,) held, that the nomination gave the plaintiffs 
no right to recover the same and that N’s heir-at-law was entitled to it. 


Per Chief Justice and Krishnan, J.—In the absence of a Will the next of kin 
are entitled to succeed and if any one desires that any portion of his estate should 
go to any one else, ha must make a Will in the prescribed form. The -nomination 
in the present case cannot be enforced asa Will because it is not attested by two 
witnesses and probate has not been obtained as required by the Hindu Wills Act 
in the case of Wills executed in the'Presidency Town. i 

Fer Krishnan, J.—Held, On the facts of the case, that it was nota part of the 
contract of deposit between N and the Nidhi that the latter should repay the money 
to the plaintiffs in the event of the former’s death without having withdrawn it or 
changed the names of his nominees ; ; 

(2) that even if it were a part of the contract between N. and the Nidhi that the 
latter should pay the money to plaintifis, they, as strangers to the contract, obtain- 
ed thereby no right to the money ; ` 

(3) that treated as a mandate, the nomination was of no effect as it became 
revoked by N’s death. 


Appeal against the decree of the City Civil Court, Madras 
in Original Suit No. 306 of 1918. 

T. R. Venkatarama Sastri, T. Sundara Rao, Ponnuswami Aiyar 
and Narayanaswami Aiyar for Appellant. 

A. Krishnaswami Aiyar, Navabhoi Davos, A. V. Seshayya 
and M, Patanjali Sastri for Respondent. 

The Court delivered the following 

Wallis, 0. J. Judgments:—The Chief Justice:—The deceased T. Naga- 

natha Tawker on 14th May 1913, applied by letter Exhibit II 
to the Nidhi which is the Ist defendant in the case and request- 
ed them to receive payment of Rs. 200 for twelve months on 
fixed deposit. The application, which was made in a printed 
form provided by the Nidhi, contained certain partrculars 
to be filled in by the depositor including the following :— 
“ Name of the person entitled to receive the deposit paid 
by me after me—relationship—profession or occupation”, 
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Against this he entered the names of the present plaint- Nana Tawker 
ifs. “T. Nana Tawker, elder brothers son, T. Kripa- Bhavani 
sanker Tawker, grandson.” He then received from the Nidhi Boye. 
the fixed deposit receipt in the usual form Ex. I which provid- Wallis, O, J. 
ed that interest would cease at the end of the twelve months, 

‘when the receipt should be sent for renewal of payment bearing 
a one anna stamp. 


Article 36 of the Articles of Association of the Nidhi 
which was registered under the Indian Companies Act may be 
translated as follows :—‘‘ If any accident should happen to one 
of the signatories in order to transfer the shares, &c., to which 
he is entitled he must write giving specific details as to 
the person to be entitled to’ receive the money after his 

death or his heirs may receive it. Should any one desire 
to alter the name of the said persons it can be done 
on payment of a fee of annas two.” It is stated by the 
the learned Judge that the depositor was a member or sub- 
scriber of the Nidhi, and this has not been questioned before 
us. Consequently the Articles of Association were binding as 
between him and thé Company. It was also admitted as stated 
by ‘the learned Judge, that the nomination in Exhibit II must 
be taken to have been made pursuant to Article 36. 


On these facts the learned Judge has held that the right to 
receive the deposit isin the 2nd defendant the heir of the 
deceased and not in the plaintiffs, the nominees under Exhibit 
IT. 
Mr. T. R. Venkatarama Sastri in support of the appellants 
claim relied on Ashby v. Costin 1 In Re Davies 2 and Bennett v. 
Slater8 and Florina Marties v. Pinto. 4 Bennett v. Slater 3 was a 
decision on the construction of S. 15 of the Friendly Societies 
Act, 1875, and is of no assistance. In Ashby v. Costin! the action 
was in respect of the insurance money which had been paid to 
the defendant by an unregistered Friendly Society to which 
the deceased belonged. The rules empowered the Society to 
distribute the insurance money among the relatives speci- 
fied in such proportions as they should think fit, unless the 


1, (1888) 210. B. D. 401. 2. (1892) 8 Ch. 63. 
8, (1899) 10. B. 45, 4, (1917) 88 M. L. J, 476. 
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deceased had otherwise bequeathed it, and if the deceased left 
no such surviving relations and had not made a will they were 


- only liable for his funeral expenses. Cave J. held on the death 


of the subscriber the Society by the terms of the contract 
were entitled to dea) with the money in the manner provided 
in the rules. The decision in Florina Marties v. Pinto 1, was 

similar case. In In re Davies, 2 again the case related to the 
insurance money payable under a policy entered intoe with 
an unregistered Friendly Society. Under these rules the 
insurance money was payable to the nominee of the policy 
holder and in default of nomination to his assignee, and 
in default of assignment to his widow, and, if he left 
no widow, to his children living at his death in equal 
shares. This again was treated by North J. as a contract 
with the Society that the insurance money should be 
applied on the member’s death in this way, and as having 
authorised them to divide it among his daughters in the event 
which happened. Both these cases proceeded on the footing 
that under the contract the insurance money was not the 
absolute property of the subscriber, North J. observing in the 
latter case that he had a contingent interest which would have 
become absolute onthe happening of a certain event which 
however did not happen. It is in my opinion unnecessary to 
consider these decisions in the present case because here the 
tixed deposit all along formed part of the subscriber’s estate, 
and was repayable to him at the end of each period of twelve 
months unless renewed. The case is just the same if the Bank of 
Madras or any other Bank which takes fixed deposits were to 
require the applicant, as in this case, to fill in a form containing 
the name of the person to whom it was to be paid after the de- 
positor’s death. In sucha case it might be said to be a term of 
the contract entered into between the parties, that if the fixed de- 
posit became payable after the depositor’s death, it should not go 
under the ordinary law of succession to his legal representa tive, 
and as regards the beneficial surplus, to the next of kin or the 
beneficiaries under his will, but to some one else. The law, 
however; is that in the absence of a will the next of kin are 








1. (1917) 88 M. L. J. 476, ~ 2. (1892) 2 Ch. 68, 
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entitled to succeed and if any one desires that any portion of Nana Tawker 
his estate should go to any one else, his only course is to make Bhavani 
a will in the prescribed form. The nomination in the present Boya. 
case cannot be enforced as a will as itis not attested by two Wallis, O. J. 
witnesses and probate has not been obtained as required by the 
“Windu | Wills Act in the case of wills ‘executed in a Presidency 
Town. ° Therefore no effect can be given to it. This view is 
in acéordance with a decision of the Irish Courts in Towers v. 
Hogan,1 A nomination of this kind in the language of 
Lord Cozens-Hardy in In re Williams, 2 “seems to be, if any- 
thing, in the nature of a testamentary instrument,’ and 
must therefore fail for want of due execution. There can 
be little doubt that there as in the present case, the object was 
to avoid the trouble and expense of taking out probate or 
letters of administration, but the method adopted is one which 
the iaw cannot recognize. The appeal fails and is dismissed 
with costs. | 
Krishnan, J.—This is an appeal from ‘the decree of the kaline, J. 
City Civil Court in C.S. No.- 306 of 1918, dismissing the 
plaintiffs suit. The facts of the case are angina The 
Ist defendant isa Nidhi or Fund carrying ‘on business in 
Madras and is registered under the Indian Companies Act. 
One Naganatha Tawker a shareholder in it deposited a sum 
of Rs. 200 in the Nidhi ii May 1913, as a fixed deposit for a 
year under receipt Exhibit T. That receipt is in the following 
terms :—“ Received from “T. Naganatha’ 'Tawker Rs. 200 
only as a deposit repayable 12 months after date with interest 
at the rate of 74 per cent. per annum. ` 
N. B.:—Interest will cease at the expiration of the above 
period of 12 months when his receipt must be sent in for 
payment or renewal endorsed by the depositor.” It also adds 
“not transferable”. This is the usual form of fixed deposit 
receipt that Banks and Funds issue. When ‘making this de- 
posit Naganatha Tawker put in an application to the Fund for 
the purpose on a printed form as prescribed by the Rules of 
the Fund:—lIt is fled as Exhibit II. One.column in it was 
headed “name of the person entitled to receive the deposit 


1. 1 ©. R. Ireland 28 Ch, 68 < 2. (1917) 1 Ch. 1. 
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paid by me, after me, his relationship and profession or occu- 
pation”; under that heading Naganatha Tawker had filled up 
the names of the two plaintiffs. 


Naganatha Tawker died sometime in 1915 without renew- 
ing the deposit or withdrawing the money. In this suit plain- S 


tiffs claim the money as the nominees in Ex. I against Naga! 
natha Twker’s heir-at- law, his daughter the 2nd defendant. 
The learned City Civil Judge held that the nomination gave 
the plaintiffs no right to recover the money and dismissed 
their suit and hence the appeal. 

It is clear on the facts and it is not denied that the right 
to the deposit money continued to be in the depositor till his 
death and that he was entitled to deal with it or to withdraw 
it as he pleaded. No consent of the fund was necessary to 
enable him to exercise full dominion over the amount after the 
period of the fixed deposit was over. It was also open to 
him under Rule 36 of the Articles of Association of the Fund 
to change his nominee as he pleased on paying merely a regis- 
tering fee of 2 annas to the fund ; though he did not do so in 
the present case. In these circumstances it was conceded by 
Mr. Venkatarama Sastriar for the appellants that he could 
not support his clients’ claim on the basis of an assignment 
or of atrust. The retention of dominion over the money by 
Naganatha Tawker is altogether inconsistent with either 


position. See Warriner v. Rogeri as to Trusts. The 


arrangement as one intended to take effect after the death 
of Mr. Tawker is clearly in the nature of a testamentary 
disposition and could have been well supported as a 
will if the formalities required by law fora will had been 
complied with. As Exhibit II was executed in Madras the 
Hindu Wills Act will apply to it and if it is to be treated as a 
will, it should have been attested by two witnesses at least but 
unfortunately for the plaintiffs it is only attested by one. It 
therefore fails as a will and even asa valid will there is the 
further difficulty in their way that no probate or letters of 
administration has been obtained to enable them-to maintain a 


suit on it. 





1. L. R. 16 Eq. 840. 


‘ 
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Mr. Venkatarama Sastri therefore conceded that he could 
not support his clients’ case on the basis of a will either ; but, 
as I understood him, he contended that it was a paft of 
the contract of deposit between Naganatha Tawker and the 
Fund that the latter should repay the money to the plaintiffs in 

he event of the former’s death without having withdrawn 
it or changed the names of his nominees and as that event has 
happened the plaintiffs as such nominees became entitled to 
the money as against the heir-at-law of Naganatha Tawker. 
For this argument he has first to establish that the Fund had 
undertaken to pay the nominees as alleged or in other words 
the payment to the nominees was a part of the contract 
between Naganatha Tawker and the Fund. I am not satisfied 
that this has been proved. The receipt Exhibit I which 
contains the terms under which the deposit was made makes 
no reference to payment to nominees. ln fact it expressly 
provides for the depositor to endorse and return it for pay- 
ment or renewal and excludes by the words “not transferable’ 
any assignees claiming the money. We have not been referred 
to any rule in the Articles of Association of the Fund 
requiring the deposit to be repaid to the nominees on 
the depositor’s death. Rule 36 merely deals with the change 
of names of the nominees or heirs and Rule 37 has 
reference only to share monies and not to any deposit. There- 
fore no term can be imported into the contract of deposit as 
implied by the rules, to repay to the nominees. No doubt 
the deposit was made in pursuance of the application, Exhi- 
bit II, but there is nothing in Exhibit II to show that the Fund 
was bound to pay or undertook to pay the nominees or that 
the statement in it was anything more than a mere repre- 
sentation by Naganatha Tawker to the Fund as to who he 
wished to be treated as the heir to this money on his death, 
which the Fund may or may not act upon as they choose. 
Even if it is treated as a direction or mandate to the Fund to 
pay to the nominees it will still fall short of a contract and the 
fact that it was open to Naganatha Tawker to change his no- 
minees at any time as he pleased without the concurrence of 
the Fund and to withdraw the money if he chose is rather in 
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Nana Tawker favour of the contention that there was in reality no contract 
Bhavani as to payment to the nominees. If the contract is not proved 
Boye. the “Ist plaintiff's argument based on the existence of sucha 

Krishnan, J. a contract must fail. . Treated as a mandate it was of no effects 

as it became revoked by Naganatha Tawker’s death. See In re, 
Wiliams : Williams v. Ball, } 4 
But even if we take it that the nomination of the plaintiffs 
was sufficient in law to make the payment to them of the de- 
posit money on Tawker’s death a part of the contract between 
him and the Fund, I think we should still hold that the plain- 
tiffs who were no parties to that contract obtained thereby no 
right to the money. To hold otherwise will be, it seems to me 
to allow a testamentary disposition of property. to be made in 
the form of a contract and thereby enable parties to the for- 
malities of the Hindu Wills Act and the necessity to take out 
probate or Letters of Administration to the Estate of the de- 
ceased and lead practically to a repeal of that Act ; for the 
agreement to pay to the nominees did not admittedly come 
into operation till Tawker’s death. A somewhat similar 
attempt was made in the case of Towers v. Hogan * where 
a person invested monies ina Fund and wrote a letter to 
. another asking him to distribute it to certain persons in a 
certain manner after his death, this was done statedly 
for the purpose of saving the trouble and expense of 
taking out Administration. The learned Judges in the first 
Irish Court held that the letter had no legal effect to pass the 
property to those persons and they observe that to hold other- 
wise will lead to the statute of Wills being practically repealed. 
In the case of Williams v. Ball 1 already cited where a policy 
holder made an endorsement on the Policy authorising his 
housekeeper to draw the Insurance money in case he prede- 
ceased her the Court of appeal held that she had no right to 
the money. Lord Cozens Hardy M. R. says in his judgment, 
“TItseemsto me to be extremely difficult to say that this docu- 
ment, which did not confer on-the assignee any power or right 
during the assignor’s lifetime, was an assignment of the Policy 
or anything else than an attempt to give her an interest at his 


1. L.R. (1917) 1 Oh. 1. 2. D.R. (Ir) 98 Ch. 58. 
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death in the event of his predeceasing her. If that be so, 
the assignee’s claim cannot be supported on any ground,” 
the testamentary disposition failing as not being pro- 


„perly carried out. In the case of Cleaver v. Mutual 


Keserve Fund Life Association! it was held that ona Policy 


\ taken out by the husband for the benefit of his wife and so 


stated in the Policy itself the wife obtained no interest in it 
apartefrom the Married Woman’s Property Act; that case 
was no doubt complicated by the wife having murdered the 
husband but that did not affect this part of the case. Lord 
Esher M. R. says on page 152. ‘I think that, apart from the 
statute, no interest would have passed to the wife by reason 
merely of being named in the Policy.” Lord Justice Fry 
observes on page 157, “Independently of the Married Wo- 
man’s Property Act, 1882, the effect of this transaction, was, in 
my opinion to create a contract by the defendants with James 
Maybrick (the husband) that the defendants would, in the 
event which has occurred, pay Florence Maybrick (the wife) 
£ 2,000 assured ; it would be broken by non-payment to her; 
but the cause of action resulting from such breach would vest 
in the executors of the assured and not in the payee. She 
was, independently of the statute, a stranger to the contract.” 
This case was cited at length and followed in Oriental Govern- 
ment Security Life Assurance, Lid., v. Vanteddu Ammiraju 2 


‘in which it was held by this Court that where the assured does 


not in his life time create any trust in respect of the 
insurance money under a policy for the benefit of the wife and 
children they get no interest and that the money forms 
part of the assured estate and is recoverable by his legal repre- 
sentatives. This case was no doubt overruled by the Full 
Bench in Balambal v. Krishnayya.8 But only on the question 
whether Section 6 of the Married Woman’s Property Act III 
of 1874 applied to a Hindu’s wife and children or not, the Full 
Bench holding that it did. This question however does 
not arise for our consideration in this case. But on the point 
before us speaking of the case in Balambal v. Krishnayya 3 
White, C. J. says on page 506 “If the view taken by the learned 
1, (1892) 10. B, 147. 2. (1911) I. D. R.86 Madras 162. 
8, (1913) I. L. R. 87 Mad, 488=25 M. D. J. 68. 
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Judges as to Married Woman’s Property Act was right, I should 
agree with their conclusion that no cause: of action arose to 
the beneficiaries and that the Policy moneys formed part of 


the estate of the assured, notwithstanding that under ‘the con-, 


tract the money was payable to the beneficiaries in default of 
trustees.” 


A similar view was taken in Bombay in Shanker Vishvanath 
v. Umabai 1. It was held in that case that though the policy 
was a contract expressed to be for the benefit of the wife 
nevertheless she got no interest in the insurance money 
a, as she was a stranger to the contract. 


Mr. Venkatarama Sastriar has however drawn our atten- 
tion to the ruling in Florine Marlies v. Pinto, ® and the 
cases cited in it as in favour of his argument. But on 
examining that case it will be found that the decision 
was based on the ground that there was an agreement for 
consideration paid between the policy holder and the nominee 
that the bonus should belong to the latter. This agree- 
ment is referred toa second time by the learned Judge in 
distinguishing the case before him from the insurance policy 
cases above mentioned which were cited to him. He says, 
“in a case like this where the nominee by agreement with the 
nominator was entitled to the money, there can be no question 


that as between the estate of the nominator and the nominee - 


the latter is entitled to it.” Thatisa position that does not 
exist in the present case ; in fact the nominees here did not 
know of their nomination by Tawker till sometime after the 
latter’s death. The decision is therefore clearly distinguish- 
able from the present case. But Mr. Venkatarama Sastriar has 
relied .on the dictum of the learned Judge where he says 
referring to the English cases which I shall presently consider 
‘in all these cases the principle adopted was that if under 
the contract between the member and the society, the 
society undertakes to pay a particular person, that person is 
entitled to the money though the member may have the power 
to select any person he chooses and though the nomination 
may be ambulatory in character so as to enable the member at 





1. (1918) L L. R. 37 Bom. 471. 2. ~ (1917) 33 M. L. J. 476, 
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his entire discretion to change the nomination or even to make Nana tawker 
the fund his own by merely observing the formalities prescri- Bhavani 
bed by the rules.” With all respect to the learned Judgé it Boye: 
eseems to me that this dictum is not borne out by the cases Krishnan, J. 
cited and is inconsistent with the view expressed in the cases I 
N have referred to above and I am unable to follow it. Turning 
now to’the cases cited, it will be seen that in the case of Ashby 
v. Costin, 1 Caye, ]. based his judgment on the fact that money 
in question was not the money of the deceased at any time 
though payable out of a fund {to which he and others 
contributed. He might have made it part of his assets 
by will but he did not do so. The learned Judge points out 
that the Society had full discretion in the circumstances that 
happened to determine which of the relatives of the deceased 
Should get the allowance and in what proportion. It was 
in these circumstances that the administrator’s suit against 
the sister who had been selected by the fund for payment was 
dismissed as manifestly he would have no rights in the money 
paid to her. That case is entirely distinguishable from the 
case before us inasmuch as here the money belonged to 
Tawker and continued to be his till his death, and there was 
no payment by the fund to any one. The next two cases of 
* In re Davies : Davies v. Davies 2 and Bennet v. Slater 8 were, 
as observed by the learned Judge himself cases of societies 
registered under the friendly Societies Act. The latter case 
proceeded purely on a construction of S. 15 of the Act of 1875 
and there is no general principle stated in it which is appli- 
cable here. In the former case the facts were that the 
testator Mr. Davies did not deal with the policy money 
in his will. But under the rules of the society which were 
incorporated in the policy and formed part of the contract 
the, money was payable to the plaintiffs, his. daughters 
and not to the defendant, his son’s widow. North, J. says 
meeting an argument that the contract with the fund was 
against public policy as withdrawing the money from his cre- 
ditors that it was perfectly legal and that “as against persons 
who claim under the will, the contract must be effectual.” 





1, (1888) 21 Q. B. D. 401. 2 (1892) 8 Ch. 68, 
8. (1899) I. Q. B. 46. 
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This has to be read with context and it must be remembered 
Bhavani the case was one to which the Friendly Societies Act applied. 
athe Tlfere is no decision in it that apart from the act the daughters 
Krishnan, J. were exclusively entitled to the money and there was no ques- g 
tion of any nominees taking, I do »ot think therefore that 
these cases in any way support the dictum in Florine Marites Z 
Pinto 1 or are authorities against the view I am inclined to take. 


Nana Tawker 


Our attention was also drawn to several cases dealing with 
the genercl qzestion whether a person who is a stranger to a 
contract can enforce it at all and if so in what circumstances. 
That is a question on which judicial opinion has differed : 
See Itti Panku Menon v. Dharman Achan.2% The general 
rule is that a stranger tO a contract cannot take any rights 
under it and cannot enforce it. The exceptions are stated 
by Tyabji, J. in Iswaram Pillai v. Sonnivaru Taragan 8 
where the authorities are considered and the question is: 
discussed at length. I do not therefore propose to consider 
the authorities cited in detail. None of the exceptions stated 
seems to me to apply to the present case. There is no charge 
or trust created here and the only possible suggestion that can 
be made is that the contract was for the benefit of the plaint- 
iffs. That however is not so as the deposit was not made for , 
their benefit but for the depositor himself as he retained the 
right to draw out the money. As pointed out by Tyabji, J. 
following the opinion of Bowen, L.J. in Gandy v. Gandy. * “It 
is only if the true intent and effect of a contract isto give 
to third parties a beneficial right under it, that is to say, to 
give them a right to have the covenants in the contract 
performed—and this can only happen, as pointed out by 
Sir George Jessel in re Empress Engineering Company, 9 
“When the parties have no powe? of coming to a new 
agreement the next day, releasing the old one, then the 
stranger may: be allowed in a Court of Equity to enforce 
his rights under the contract; but that the whole application 
of this doctrine depends on its being made out that upon the 

1, (1917) 88 M. L. J. 476 
3. (1917) I.L R. 41 Mad 488-4 M.L, J. 198. 


B. (1918)1. L. R. 38 Mad. 758=26 M. L. J. 127. (F. B.) 
4, (1885) 30 Ch. D. 57. 5. (1880) 16 Ch D, 195. 
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true construction of the contract such a beneficial right is Nana Tawker 


given.” Lord Justice Cotton says in the same case “If the a 
contract, although in form it is with A is intended to secure Boyi: 


a benefit to B so that B is entitled to say he has a beneficial Krishnan, J. 
right as cestui qui trust under that contract then B would in a 

Court of Equity be allowed to insist upon and enforce the 

contract” Accepting the exceptions thus engrafted on this 

general rule they do not cover the present case. | 


I therefore consider for the reasons above stated that by 
their nomination plaintiffs obtained no interest in the deposit 
money and that their suit was rightly dismissed and | agree 
therefore that the appeal fails and must be dismissed with 
costs, 

A. S. V. 


er 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR JOHN WALLIS, KT. CHIEF JUSTICE, AND 
MR. JUSTICE SESHAGIRI AIYAR. 


Meenakshi Achi and another ` ons Appellanis.* 
| Va 
Somasundaram Pillai ©... Respondents, 

Religious Endowment —Trustee ship —Devolution of—-Heirs of founder-—Manage- pare a 
ment bY one member of the family when adverse to others—Females—Righis of — 5. 
Suit by plaintiff for declaration of right to joint management with impleadung others Soma- 
similarly entitled. eet 

illai. 


In the absence of a proved custom to the contrary, the trusteeship of a public 
charity, when hereditary in the family of the founder, devolves on his heirs like 
ordinary property ; and female heirs are not exaluded from management, The sole 
management of charity properties by one of the members of the family on account 
of his superior business capacity or otherwise, is not necessarily adverse to the rights 
of the other members. 

A suit by the plaintiff for a declaration of his right to management of charity 
properties jointly with the defendant in sole possession thereof, is not liable to 
dismissal on account of the plaintiff's failure to implead other persons similarly 
entitled. 


Ramanathan Chetty v. Murugappa Chetty, + Relied. 


Appeal against the decree of the Court of the Temporary 
Subordinate. Judge of Tanjore in O. S. No. 24 of 1916. 





* A. No. 275 of 1919. i 20th July, 1920, 
1.7 (1908) I. L. B. 27 M. 192 (on appaal) 
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The Hon. The Advocate General (K. Srinivasa Iyengar) with 


him T. V. Muthukrishana Iyer, N. Muthuswami Iyer and S. 


Jagadesa Aiyar for Appellant. 


The Hon, M. T. R. Ramachandra Aiyar with T. R. Krishna- 


swami Aiyar and A. S. Venku Iyer for Respondents. 


The Court delivered the following = 


Judgment :—The plaintiff sues for a declaratior that 
he is solely entitled to the management of ‘ Pichai Kattalai ’ 
in the Amirtagateswaraswami temple at Thirukkadaiyur and to 
the possession of the lands attached to the said Kattalai; in 
the alternative, he claims that he should be given joint pos- 
session and management with the defendant. His first claim is 
based on the plea that as he is the seniormost male among the 
descendants of the original founder Chidambaram Pillai, he 
alone is entitled to the sole management and possession of the 
Kattalai. Incidentally he contends that the female members 
of the family of Chidambaram Pillai have no right. His 
second claim is based on the ground that as he and the 
defendant are only surviving male members of the junior 
branch of the original founder’s family, they should’ both be 
declared trustees entitled to joint possession and management 
of the Kattalai and its emoluments. This claim also involves 
the contention that female members have no right, 


Originally there was only one defendant, Parameswara. 
During the course of the suit he died, and his widow is the 
second defendant, and the son-in-law who is alleged to be in 
sole possession of the lands is the third defendant. The Sub- 


- ordinate Judge, in a judgment, which both sides have attacked 


as being inconsistent with itself and as being inconclusive as 
regards the findings, held, that the plaintiff was solely entitled 


“to the management of the Kattalai and to the enjoyment of the 


lands appertaining thereto. The defendants have appealed. 


Before dealing with the contentions raised on either 
side, it is desirable to state some facts. 


The original founder, Chidambaram Pillai, No. 1 is said 
to have endowed the properties in the beginning of the 19th 
century. After some years, the Board of Revenue took up 


/ 


PART Kli.) TH MADRAS LAW JOURNAL REPORTS. 405 


the management of the Kattalai ; but in 1857, they restored 
to two members of the family, Namasivaya and Ambalavanar, 
representing respectively the senior and the junior branches, 
the management of the Kattalai and the enjoyment of the 
lands. Disputes soon arose as regards the rights of the other 
members to a share inthe management. O. S.No. 19 of 
1866 was filed by three persons representing both the senior’ 
and tle junior branches against Namasivaya and Ambalavana 
and others belonging to both the branches, for the purpose of 
defining the respective rights of the members of the 
family. Ex. A. is the judgment in the case and it shows that 
the rights of the various parties to the suit were adjusted by 
giving them definite shares. It may be pointed out that 
the shares fixed do not exactly correspond with what would 
have been obtained under the Hindu law had the Kattalai been 
regarded as private property. 


The next litigation was in 1876 by Ambalavana, Chidam- 
barm Pillai (No. 2) and others against some of the tentants. 
A decree was obtained for possession and itis clear that that 
decree was executed not only by Ambalavana but also by the 
other plaintiffs to whom shares were allotted in the suit of 
1866. Itis true that after the execution of the decree against 
the tenants, muchilikas were taken for a number of years by 
Ambalavana alone. This is not sufficient evidence (vide Ex. 
VI Series) to show that Ambalavana had ousted the other 
members of the family from possession or management. The 
previous suits and the course of events suggest that as a matter 
of convenience Ambalavana was permitted to manage the 
Kattalai without prejudice to the rights of the other members 
of the family. | 


In 1878, one Muttuswami, son of Kuttala Pillai one of 
the plaintiffsin the suit of 1866, transferred his share of 
managment tothe Pandara Sannadhi of Dharmapuram (Ex. 
B). In 1883, Namasivaya’s son Kanakasabhai transferred his 
right to the same Pandara Sannadhi (Ex. BI). on the 
strength of these two documents the Pandara Sannadhi instituted 
a suit in 1891 for a share in..the management of the 
Kattalai. Arunachala Pillai, who belonged to the second 
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Meenakshi branch was the first defendant. Somasundaram Pillai, the 


ata present plaintiff, was the second defendant. Parameswara 
pat ane Pillfi, the original defendant in this suit was the third 
Pillai. defendant. The fourth defendant was the widow ofe 


Ambalavana Pillai. It may be mentioned that at this time, 
- Arunachala Pillai was in sole management of the Kattalaie 
under a Will left by Ambalavana in his favour. The allegation 
of the Pandara Sannadhi was that the defendants were un- 
lawfully excluding him and his transferors from the manage- 
ment of the Kattalai, that an attempt made by his transferors 
to obtain possession of the lands under Chapter 12 of the 
Criminal Procedure Code -had failed inasmuch as the 
Magistrate maintained the possession vf the defendants and 
that by virtue of the right possessed by his transferors, he 
was entitled toa share in the management of the Kattalai 
and the enjoyment or the properties. Vide Ex. C, Para- 
graph 6. The plea of Arunachala in this suit was that the 
senior branch from whose members the Pandara Sannadhi 
had obtained the transfer had been totally excluded for 
over the statutory period and that therefore the plaint- 
iff had no subsisting right, which he could enforce. He 
. pleaded that the management should be in the family of the 
founder and that a stranger was not entitled to acquire any 
rights in it. He accepted the statement that the Magistrate 
maintained him and his co-defendants in possession of the 
property as correct. (Vide Ex. Cl, para. 6). He further 
stated that he was exclusively managing the Kattalai. The 
other defendants including the plaintiff and the original 
defendant in the present suit stated that they adopted the 
contentions of Arunachala (Ex. C2.) The Suit was ultima- 
tely compromised by the Pandara Sannadhi receiving back 
the consideration paid by him to his two transferors and 
executing a release in favour of Arunachala of all his rights 
(Ex. C, 5). Arunachala continued in management till 1902. 
Muchilikas were executed by tenants to him alone (Ex. VI 
series). His son Vythialinga succeeded him and died in 
1912. He left a Will in favour of Parameswara, the original 
defendant in this case. This suit was instituted in 1913. 


4 
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We have thus far traced the history of this litigation up 
to the date of the suit. Now, we shall deal with the 
contentions put forward on either side. The learned A'dvo- 


-cate-General for the appellant contended that Ambalavana 


was in sole management when he willed away his right of 
wnanagement tu Arunachala, that Arunachala became solely 
entitled to it under the will as wellas by adverse possession 
for over 12 years, that Vythialinga inherited this right and that 
the defendant who claimed under the will of Vythialinga was 
therefore entitled to the exclusive right of trusteeship and to 
the possession of the property. We are unable to agree with 
this contention. Sofar as Ambalavana is concerned, it is 
clear that by joining the other members of the family in insti- 
tuting the suit against the tenants and in taking possession 
jointly with them of the property from which the tenants were 
evicted he never intended to set up any right adversely to the 
members of the family. His management must be taken to 
have been on behalf of all the members of the founder’s 
family. It is the commonest thing in this part of India for 
one of the members of a family who happens to be more intelli- 
gent than the others to manage charities like the present one. It 
stands to reason that such management should be regarded as 
being held on behalf of all the members and not adversely to 
them Therefore we must hold that Ambalavana had not 
become the sole manager and that he had no right to will 
away that right in favour of Arunachala, In our opinion, 
Arunachala also took up the management on behalf of the 
other members of the family, because he was considered to be 
better fitted than others to conduct the affairs. Arunachala 
in his own statement in the suit of the Pandara Sannadhi (Ex. 
C. 1) says that he assisted Ambalavana during his lifetime. 
It was therefore natural that he should have been selected to 


continue the management. 


As regards the contention that Arunachala himself by 
exclusive management became solely entitled to it, the facts 
are against it. In 1883, immediately on the death of Ambala- 
vana, the transferors of the Pandara Sannadhi complained to 
the Magistrate and asked that Arunachala, the present plaint- 
iff and the defendant should be restrained from interfering 
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with their possession. The Magistrate held that Arunachala, 
the plaintiff and the defendant should be retained in posses- 
sion. This fact is alleged in the plaint of the Pandara 
Sannadhi (Ex. C) and is accepted in the written statement 
of Arunachala (Ex. C.1). As we stated already, the fact that 
he was solely looking after the affairs of the Kattalat is not, 
without more evidence of ouster of the others, in view, es- 
pecially of the fact that these were also maintained in their 
possession by the order of the Magistrate. We must therefore 
negative the contention that Arunachala had acquired a 
prescriptive right against the other members of his family. 
Vythialinga managed only” for ten years and we are not pre- 
pared to say that his management was adverse to these others. 
On his death disputes at once arose. In our opinion, it has 
not been proved that any of the active trustees acquired by 
prescription the right to exclude the other members of the 
family through whom the plaintiff claims. 


We must now deal with contention of Mr. Ramachandrier 
for' the respondent. He argued that, the plaintiff as the senior- 
most male member in the family of Chidambaram, was entitled 
to the sole trusteeship. The first answer to this suggestion by 
the learned Advocate-General was that there is one Kanaka- 
sabhai who belongs to the senior branch and who is older 
than the defendant. If the contention of the respondent that 
the seniormost male member is entitled to manage to the 
exclusion of the other members is well-founded, it would have 
to be considered whether the existence of Kanakasabhai is 
any bar to such a right, because we find that Kanakasabhai had 
not only parted with his rights in favour of the Pandara 


-Sannadhi by Ex. B. I, but, after the suit of the Pandara 


Sannadhi bya document dated the 7th September, 1891, 
Ex. C. 6, he and the other members of the senior branch 
of the family in terms relinquished their rights in favour 
of Arunachala, But in our opinion, the contention 


‘of the learned Vakil for the respondent that the senior- 


most male is entitled to sole management has not been 
made out. As pointed out by the Subordinate Judge, during 
the lifetime of Arunachala and Vythialinga, there were senior 
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members who did not assert their rights to sole management 
as against the active trustee. The custom or tradition in the 
family in this behalf has not been established by any cogent 


evidence. We must overrule this contention. 
J 


It was next argued by Mr. Ramachandrier that, as the 
plaintiff is now the only male member in the junior branch he 
is entitléd to the right to the exclusion of the females. He re- 
lied upon Purappavanalingam Chetti v. Nallasivan Chetti 1 and 
on Chennakesavaraya v. Vaidelinga 2 for the proposition that the 
office of a trustee in a public ‘institution is indivisible and that 
succession to it must be regulated as in the case of impartible 
estates. However much one may wish that such a rule of law 
should obtain in regard to the management of trusts, we are 
of opinion that the course of decisions in this Presidency which 
has the sanction of the Judicial Committee is opposed to this 
principle. In Ramanathan Chetty v. Murugappa Chetty 3 Sir 
V. Bhashyam Aiyangar, J., pointed out that the right of trus- 
teeship in a public institution possessed by the members of a 
family when hereditary descends in the same manner as the 
right to the enjoyment of ordinary family property. In that 
case, the founder as the last trustee, had two wives. Both 
wives had a number of sons. The dispute was as regards the 
rights of management among the sons. The Madras High 
Court holding that the senior -branch had lost its right owing 
to adverse possession decided that the arrangement among the 
members of the junior branch to manage the trust by rota- 
tion must be upheld. The matter was taken up to the Privy 
Council and in the very opening sentence of the judgment 
delivered by Lord Macnaghten in Ramanathan Chetti v. Muru- 
gappa Chetti, * it is pointed out that it was a public trust and 
that the right of management has devolved upon all the mem- 
bers of the family. This decision of the Judicial Committee has 
been applied to public trusts in a very large number of cases in 
this Presidency,and the decisions in Chenna Kesavaraya v. Vaide- 
linga 2 and Purappavanalingam Chetty v. Nallasivan Chetty 1 
quoted by the learned Vakil have never been regarded as bind- 


1, (18668) 1 M. E. ©. R. 415. © 2, (  )LL.R.1 Mad. 843. 
8. (1903) I. L.R. 27 Mad, 192=18 Mad. L. J, 341. 
4, (1906) I. Ù. R. 29 Mad. 283=16 M. L, J. 265. 
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Meenskshi ing authorities. Mr. Ramachandra Aiyar -laid stress on certain 


a observations contained in Sethuramaswamier vV. Meruswamidar 1 
os in the course of which Sir Walter Phillimore, who delivered 
Pillai. the judgment of the Judicial Committee referred to the decision. 


in Ramanathan Chetty v. Murugappa Chetty 2? as relating to a 
private trust. These observations which were purely obiter 
appear to have proceeded on some misconception as 
to the facts of that gase, as it cannot be contended that 
the trusteeship of a public temple is a private trust. The deci- 
sion of the Judicial Committee proceeded “on the view 
that such a trust was a public trust, and applying that decision 
to the present case we must hold that in this case also the 
trusteeship devolved on the general body of the founder's heirs 
of whom the plaintiff is one. The learned Vakil for the 
plaintiff respondent also contended that the 2nd defendant, 
ihe widow of the 1st defendant, Parameswara, who is now in 
possession and management through her son-in-law, the 3rd 
defendant, is disqualified by reason of her sex. He relied 
upon the judgments in the suits: of 1866, 1871, etc., which 
speak of the descendants of the founders as being entitled 
to the management. We have looked into the original 
and the language is “ Vamsasta” which is not accurately 
translated as ‘descendant.’ Even otherwise we fail to see, 
except when it is established, by cogent evidence that 
there is custom to that effect, how the widows and 
daughters of a divided member can be excluded from the 
management of charity property. Even in regard to religious 
offices, this Court has held ina Full Bench decision that the 
widows of divided members cannot be superceded by the rever- 
sioners. A fortiori in the case of a secular office like the pre- 
sent, there is absolutely no justification for the contention 
that they are not entitled to manage. The evidence as to 
usage has been fully discussed by the Subordinate Judge and’ 
we agree with his conclusion that it has not been shown that 
females are not entitled to manage this Kattalai. 


The result of the above discussion is that the plaintiff is 
one of the persons entitled to managé thë Kattalai along with 


— ee 


1. (191%) I, D. R. 41 Mad. 29684 M. L. J. 180. 
2, (1906) I. L. B. 29 M, 288=16 M. D. J. 266. 
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the 2nd defendant and any other members of the family who 
have not lost their right. One of them who has not been 
made a party to the suit is the widow of Vythtalingam. 
‘There may be others about whom the record is silent. 


The question on these facts is whether the plaintiff is en- 
fitled to any rleief, and if so, to what. The learned Advocate- 
General contended that as the plaintiff had not brought a suit 
for settling a scheme of management, his suit should be dis- 
missed. We are unable to see the force of this contention. The 
fact that the persons entitled to the office of the trustee may 
not be able to work harmoniously together is not a ground for 
dismissing a suit by one of the heirs of the founder fora 
declaration of his right to share in the management and for 
joint possession of the trust properties with the heir who is 


"now in possession and management. Ifit is found that a 


scheme of management is necessary in the interests of the 
institution, such a scheme may be settled either by the heirs 
themselves or by resort to the Court. In the absence of such 
a scheme the plaintiff is entitled to the rights of the joint 
management and possession claimed in the plaint. We must, 
therefore, in modification of the decree of the Court below, 
declare that the plaintiff is entitled to manage the trust along 
with the second defendant who is now in possession. It is 
unnecessary to decide anything as to the rights of Vythia- 
lingam’s widow or other members of the family to share in 
the management of the Kattalai. 


In the circumstances of the case, each party must bear his 
own costs. No portion of the costs should come out of the 
charity property. ; 

A. V. V. 


Meenakshi 
Achi 
v. 
Soma- 
sundaram 
Pillai. 


Asia Bivi 
v. 
Sehu 
Mohamed 


Rowthet. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


, PRESENT :—MR. JUSTICE AYLING AND Mr. JUSTICE 
KRISHNAN. 


Asia Bivi and others. ... Appellants * (Plaintiffs.) 
v. a ; 
Sehu Mohamed Rowther ... Respondents (Dejendanfs 

and others Nos. 2 t0 9 and husband 


of the 3rd Plaintiff). 


Civil Procedure Code, O.9, Rr. 8 and 9—Dismissal of prior suit for default 
—Does not operatens res judicata—First suit for declaration--Subsequent suit for 
partition and possession—Suit for different causes of actton—No bar by the dismissal 
of the first suit for default. 


A suit dismissed for default under O.9 R.8 of the Civil Procedure Code 
does noi operate as res judicata for any subsequent suit. 
Chand Kour v. Purtab Singh |, followed. 


The dismissal for default of a suit by the plsintifis claiming title to a fractional ‘ 
share in the plaint properties as the heirs under Mohammedan Law of their 
deceased father, on the ground that their mother illegaily sold their share to their 
brother who subsequently mortgaged the property, on foot of which a mortgage 
decree was obtained, the plaintifis alleging that they were in joint enjoyment with 
their co-sharers and praying for æ declaration of title and for an injunction restrain- 
ing the mortgagee from executing his dacree, does not bar a subsequent suit by the 
plaintifis alleging the same title and the same reasons for treating as invalid against 
them, the sale, the momgage and the deores as well as the subsequent Court auction 
sale and the purchase in execution of that decree which took place since the dis- 
missal of the first suit and praying for a partition by metes and bounds and delivery 
to the plaintifis of their share. 


The cause of action for a suit for a declaration of title to property is different 
from the cause of action for a suit for possession. 

Giribala Dasi v. Nitya Lal Sinha“, and Syed Suliman Sahib v. Bondala 
;Hassan °, followed. 


Ramasami Iyer y. Vythiyanatha Iyer, 4 Referied to. 
Naganadha Iyer Y. Krishnamurthi Iyer, © distiuguished. 


Second appeal against the decree of the Court of the 
Subordinate Judge of Tuticorin. in A. S. No. 10f 1917 pre- 
ferred against the decree of the Court of the District Munsif 
of Tinnevelly in C. S. No. 166 of 1915. 


T. R. Ramachandra Aiyar for Appellants. 
K. Bhashyam and N. Kunjitapatham for Respondents. 
ee SS aaa an 


* & A. No, 493 of 1918. 14th April, 1920. 


1. (1898) I. D. R. 16 O 98. a (1917) 411. 0, 905, 
g. (1913) I. L. R. 38 M. 247 25 M. L. J, 126. 


4. (1998) I. L. R. 2¢ M. 760=18 M. L.J. 448. 5. (1910) I. L, R. 34 M, 97. 
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The Court delivered the following Asia Bivi 
Judgments:—Krishuan, J:—The plaintiffs are the appel- Sehu 
lants before us. Their suit has been dismissed by the Lower EEE 
‘Courts in limine without being tried on the merits on the 
ground that it is barred by O. IX R. 9 of the Civil Procedure 
Code by reason of the order in the prior suit C. S. No. 494 of 
1913, brought by them against practically the same defendants 
regarding the same properties, dismissing it for default under 
R. 8. The Lower Courts have held that the cause of action 
for the two suits is one and the same. The learned Vakil for 
the appellants contends that they were wrong in so holding. 


In considering the applicability of R. 9 it must be care- 
fully kept in view that it has not the effect of res judicata for 
‘there is no adjudication on any of the issues in the first case. 
This is pointed cut by the Privy Council in Chand Kour v. 
Partap Singh. 1 The rule merely bars a second suit on the same 
cause of action. In that case their Lordships observe “The 
cause of action has no relation whatever to the defence which 
may be set up by the defendant, nor does it depend upon the 
character of the relief prayed for by the plaintiff. It 
refers entirely to the grounds set forth in the plaint as 
the cause of action, orin other words, to the media upon 
which the plaintiff asks the Court to arrive at a conclu- 
sion in his favour.” Applying this view they held that 
the dismissal for default of a prior suit by the reversioners for 
a declaration and injunction restraining the widow from alien- 
ating her husband’s properties was no bar to a subsequent suit 
by them to declare a gift made by the widow after the disposal 
of the first suit was not valid against them. The ground of 
claim in one suit was the intention of the widow to alienate 
and of the other suit a completed alienation by her. 


To decide the question before us we have therefore to 
examine the allegations in the two plaints in C. S. No. 494 of 
1913 and in the present suit to see if the two suits are based 
on the same cause of action. In the first suit plaintiffs claim- 
ed title to a fractional share in the plaint properties as the 
heirs under Muhammadan Law of their deceased father Sheik 








1. (1888) I. L, R. 16 O. 98. 
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Asia Bivi Meera Rowther. They stated that their mother has illegally 


ae sold their share to their brother the 2nd defendant who 
Mohamed had *subsequently mortgaged the whole property fo the 

E 9th defendant and that he had brought a suit and obtained a. 
Krishnan, J. 


decree for sale of the mortgaged properties. They contended 
that the sale was invalid against them as their mother had no, 
authority to act as their guardian under the Mahomedan Law 
and deal with their properties and that even if she had thé sale 
was vitiated by fraud and other grounds stated. Alleging 
themselves to be in joint enjoyment of the properties with 
their co-sharers they sued for declaration of ‘their title and for 
an injunction restraining the 9th defendant from executing his 
decree. That was the suit that was dismissed for default. In 
the present suit they no doubt allege the same title and the 
same reasons for treating as invalid against them the sale, the 
mortgage and the decree as well as the subsequent Court auc- 
tion sale and purchase in execution of that decree which took 
place since the dismissal of the first suit. But they also aver 
they are no longer willing to remain joint with their co-sharers 
and pray that the properties may be divided by metes and 
bounds and separate possession of their share may be given to 
them. The first suit was for a declaration to remove a cloud 
on their title and the second one for partition and separate 
possession of the lands falling to their share. 


The relief asked for, has, no doubt, no direct bearing on 
the cause of action ; but where reliefs claimed are different the 
causes of action are generally found to be different. It seems 
to me the cause of action in the first suit is not the same as the 
cause of action in the second suit, though the title alleged is 
the same in both. Title is only a part of the cause of action. 
The ground of claim alleged in the first suit is the alienation 
by the mother and the subsequent dealings by the alienee and 
his transferee with the properties ; whereas in the second suit 
there is superadded the intention of the plaintiff not to con- 
tinue any ionger in joint possession with their co-sharers 
and the refusal or the failure of the latter to divide and give 
them separate and exclusive possession of the part of the 
properties representing their share. Tull the plaintiffs exer- 
cised their volition and decided to separate and the defendants 


A 


~“ 
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refused or neglected to give them their share a cause of action 
could not be said to have arisen for the partition suit. That 
being so, it seems to me the causes of action for the two suits 
sare different, though they overlap to some extent. 


It has been held both here and in Calcutta that the cause 
of action for a suit for a declaration of title to property is ne- 
cessarily different from the cause öf action for the suit for 
possession as the former requires an allegation of possession 
with the plaintiff or that plaintiff is not entitled to possession ; 
whereas the latter is based on the allegation of possession 
being with the defendant. See Giribala Dasi v. Nitya Lal 
Sinha, 1 and Suliman Saib v. Hassan 2. The first case arose 
with reference to Order 9, Rule 9 itself and though the second 
case had no reference to that rule it discusses the meaning of 
the same expression “cause of action” in Order 11, Rule 2, and 
we must, I think, adopt the same meaning for that expression 
in both rules. Reference may also be made to Ramasami Aiyar 
v. Vythinatha Atyar, 8 where there isa full discussion of the 
meaning of that phrase. It seems to me that a suit for parti- 
tion and delivery of exclusive possession of part of the property 
which was before in joint possession stands on the same 
footing as asuit for possession of the whole property as regards 
the difference between it and the suit for.a declaration, of title. 
The cause of action in each case is different. 


The learned Vakil for the respondents however relied on 
the case of Naganatha Aiyar v. Krishnamurthi Aiyar, $ as op- 
posed to this view. But I think that case is clearly distinguish- 
able. In that case it is pointed out that the plaint in the first 
suit alluded to the Government order under which plaintiff was 
dispossessed and admitted that defendant had entered upon 
the land but nevertheless the plaintiff sued for declaration and 
injunction only as if he was still in possession. (See pages 
102 and 103) and that the sécond suit was based on the same 
grounds, nothing further having happened in the interval and 
that the only difference between the two suits was that the 
latter asked for possession while the former asked for a declar- 
atien and injunction only. It was on this view of the facts that 


1. (1967) 41 I. C. 905. 9, (1913) I. L. R. 8g Mad. 247. 
9 .-(1908) I. L. R. 26 Mad 760, 4. (1910) I. L. R. 84 Mad 97. 


Asia Bivi 
v. 
Sehu 
Mohamed 
Rowther 


Krishnan, J. 
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Asia Bivi tbe learned Judges held that the second suit was barred by 
Sehu order IX R. 9. I express no opinion regarding. their view, of 
E ag thease before them forit does not apply here. They held 
that the addition of a-prayer for possession, the cause. of, 
action for which had already accrued prior to the first suit 
and which was actually disclosed in the plaint did not remove 
the bar created by order IX R. 9. In the present case there 
is nothing to indicate that the plaintiffs’ cause of action for 


partition and separate possession on which they now sue had 





Krishnan, J. 


arisen prior to their first suit. 


It was further argued that the cause of action against the 
9th defendant was different from the cause of action against 
the other defendants who are co-sharers with the plaintiffs ani 
that so far as he was concerned the cause of action in the two 
suits was the same. It is doubtful whether under R. 9 the 
causes of action against different defendants in the 
same suit can be considered separately at all. Assuming 
that it can beit is clear that tbe sale and purchase IN 
Court auction which took place subsequent to the first suit 
gave the plaintiffs afresh cause of action to have them 
declared invalid against them. The dismissal of the previous 
suit not having the force of res judicata is not tantamount to 
declaring the mortgage and decree to be valid and ‘binding 
transactions. Their validity can be attacked in the present 
suit. Even as against the 9th defendant separately this suit-is 
thus not barred by R. 9. 


In these circumstances I have come to the conclusion 
that the Lower Courts were wrong in dismissing the plaintiffs’ 
suit as barred by R.9. I would therefore set aside their 
decrees and remand the case to the District Munsif for trial 
on the merits. Plaintiffs must have their costs in this and the 
lower Appellate Courts from the 9th defendant and: there will 
be an order for refund of Court fees paid by them in those two 
Courts. E l 

Ayling, J. Ayling, j=l agree. 

C. A. S. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE SADASIVA AIYAR AND MR. 
JUSTICE NAPIER. j 


€Chinna Pichu Aiyangar alias ... Appellant.* (Plaintiff) 
K. Veeraraghava Aiyangar. 

& Y. ; 

Minor Padmanabha Atyangar and 

others by their guardian Ven- 


katarama Aiyangar ... Respondent, (Defendants.) 


Hindu Law—Inkerttance—Bandhu suocesstow—The great grandson of the 
paternal grand aunt (father’s father’s sister) of the propositus—Whether a heritable 
bendhu under the Mitakshara—The rule that ‘‘ son includes grandson and 
great grandson, Whether applies to cognates, 


The great grandson of tha patarnal grand aunt (father’s father’s sister) of the 
propositus is not a heritable bandhu under the Mitakshata law and is therefore not 
an heir of the propositus. | eS a 

Umaid Bahadur y Udai Chand,i followed. 

Per Napier, J.—The word '' son” which has been held in Buddha Singh v. 
Lalu Singh,3 to include grandson and great grandson among agnates, does not 
in the cases of auccession of cognates include the grandson or the great grand- 
son, because Very different considerations urise in the case of succession of bandhus. 


Per Sadasiva Aiyar, J.—The illogioality of ‘the olagsification of bandhus and 
the necessity for legislative interference pointed out. 
Umaid Bahadur v. Udai Chand. considered. 

Second appeal against the decree of the Court of the 
Subordinate Judge at Tinnevelly in A.S. No. 53 of 1917 (A.S. 
No. 511 of 1917 on the file of the District Court, Tinnevelly) 
preferred against the decree of the Court of the Additional 
District Munsif of Tinnevelly in O. S. No. 266 of 1916. 


Plaintiff sued for declaration and possession as reversionary heir 
along with the 12th defendant tothe estate of on Ramaswami Aiyangar 
deceased. Plaintiff was the great grandson of the paternal grand aunt 
(father’s father's sister) of the deceased. Both the lower Courts 

‘held that the plaintiff was not a heritable bandhu of the deceased and 
dismissed the suit. The plaintiff appealed :— 

K. R, Rangaswami Aiyangar (with him The Hon ble the Advocate- 
General and V. V. Srinivasachariar) for the Appellant. 

My contention is two fold. The plaintiff comes under the category 
of bandhus specifically mentioned in the Mitakshara. Father’s father’s 
sisters son is specifically mentioned under the class of Pitru bandhus. 








* 9. A. No. 330 of 1919, 29th July, 1920. 
1. (1880) I, L.R.6 O. 119. 3. (1915) I. D. R. 87 All. 604. 
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Chinna 
Pichu 
Aiyangar 


v. 
Padmanabha 
Aiyangat. 
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Ohinna The term ‘son’ here must be taken to include grandson and great grand- 
i son.. The Privy Council has laid down in Budda Singh v. Laliu Singh} 
v. thąt the term ‘Putra ‘which is generally used by Vignaneswara 
Padmanabha i ; 
Aiyangar, to include male descendants up to 3 degrees must be construed in the 


same sense in the absence of indications to the contrary, wherever it 
occurs in the chapter on inheritance. Though the case in Buddha 
Singh v. Laltu Singh! was one of agnatié succession among collaterdfs, 
the reasoning is general and there is nothing to suggest the inappli- 
cabilty of the rule to cases of bandhu succession. On the other hand 
even before the Privy Council decision this rule of interpretation was 
applied by Sadasiva Aiyar J. in Subramania Mudaliar v. Ranganatham 
Chettiar? toa case of bandhu succession. The learned Judges there 
held that the paternal aunt’s grandson was included within the term 
paternal aunts son who is expressly mentioned in the Mistakshara. 
Budda Singh v. Lalitu Singh? which was relied on by the learned 
Judges is the same case which the Privy Council confirmed in Buddha: 
Singh v. Laltu Singh.! 


Even if plaintiff is not included in the specified heirs, he 
isa bandhu of the deceased within heritable limits. The band- 
hus mentioned in the Mitakshara are not exhaustive. See 
Gridharit Lal Roy v. Government of Bengal.4 Plaintiff is a 
binna gotra sapinda of the deceased. Besides in this case the 
propositus and the plaintiff are within 5 degrees from the common 
ancestor and they are therefore mutually related as _ sapindas. 
Mutuality will be wanting between the propositus and the claimant 
in cases where one is within the degree of sapinda relationship from 
the common ancestor but the other is not. In this case both the 
deceased and the plaintiff being within 5 degrees from the com- 
mon ancestor they are a fortiori sapindas of each other and the 
conditions of heritability laid down in Ramachandra Martanda 
Waiker v. Vinayek Venkatesh Kothekar ® are therefore satisfied. 
There is no warrant for the further condition imposed by Dr, 
Sarvadhikari, viz.» that the claimant must be so related to the 
propositus that the latter is in the line of the maternal grand- 
father of either the claimant or of his father or of his mother. 
See p. 699 of Dr. Sarvadhikaris Book on Inheritance. A similar 
statement of the law contained at the end of the case in Umaid Baha- 
dur v. Udai Chand © is purely obiter and there is no suggestion even of 
Be Gee aS E ee ee 





1. (1915) I. L. R. 37 All, 604 at page 616=29 M. D. J. 434,(P. O.). 

2. (1918) 24 M. L.J. 301. 2, (1912) I. D. R. 34 All. 668. 

4, (1868) 12 M. I. A. 448. 5. (1914) 42 Oal. 384-227 M.L,J, 388 (P.O) 
6, (1880) I. L. R. 6 Cal. 119. 
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a basis for such a proposition. The Privy Council in (42 Calcutta 
384) cite Umaid Bahadur v. Udai Chand! and Babu Lal v. Nanku 
Ram? but only to show that sapindaship on which the heritable rjght 
is based must be mutual referring obviously to the degrees of sapinda- 
ship. See at page 419. The conclusions summarised at p. 420 
preclude all possibility of imposing further conditions of heritability 
other than those mentioned therein. The decision in Umaid Bahadur 
v, Udai Chand 1 is not approved by Ghose. See Principles of Hindu 
Law, p. 146 (III Edition), See also Trevelyan on Inheritance, p. 38. 
See also the Articles on Succession of Cognates in 8 Madras Law 
Journal pp. 53, 70: 72 and 99 and the Article on Bandhusin 9 
Madras Law Journal, 147 at p. 151. 

S. Srinivasa Aiyangar (with him S. Ramaswami Aiyar, K. V. 
Sesha Atyangar and K. Sankarasubba Aiyar) for Respondent. 

As regards the first contention of the appellant there is no warrant 
for extending the decision in Budda Singh v. Laliu Si ngh® to cases 
of cognate succession. The observations at p.623 show.that their 
Lordships confined their decision to cases of collateral succession 
among cognates. Again the text enumerating the three classes of 
bandhus is the text of Satatapa and if so whatever may be the sense 
in which Vignaneswara uses the term “Putra there is no reason to 
suppose that Satatapa also uses the term in the same sense, The 
observations of Sadasiva Iyer, J. in Subramaniam Mudaliar v. 
Ranganatham Chettiar are dissented from in Uma Shanker Prasad 
Parasari v. Mussamat Nageshri Koeri5 (See at p. 706 of the judgment 
of Jwala Prasad J). 

As regards the second contention the plaintiff does not come 
under any of the 3 classes of bandhus mentionedin the Mitakshara, 
The classes mentioned there cannot be added to. See Ramachandra 
Martandra Waikar v, Vinayak Venkatesh Kothekar. There is no 
mutuality between the propositus andthe claimant because even if 
the latter be taken-as a pitru bandhu of the -former, the former is 
neither an Atma Bandhu. or Pitru Bandhu or Matru Bandhu of the 
latter but is his grandfather's mother’s brother's son’s son and as 
such outside the class of specified heirs. Mutuality is wanting 
in this case, and it cannot exist unless the condition laid down in 
Omaid Bahadur v. Udai Chand! and by Dr. Sarvadhikari is fulfilled. 
Mr. Ghose‘is wrong in saying that Umaid Bahadur v. Udai Chand 1 is 
not followed in Babulal v. Nanku Ram.” On the other hand 6 Cal. 


1. (1880) I. L. R. 6 Cal, 119, 2, (1994) I. lu. R. 22 Cal. 339, 
8. (1915) I. L, R. 87 All. 604=29 M.L, J. 484. (P. O.) ; 
4, (1918) 24 M. L. J. 301. 5. (1918) 8 P. L. J. 668 756 at 710. 


6. (1914) 27 M. L. J. 833, 42 Cal, p, 417. 


Chinna 
Pichu 
Aiyangar 
v 


Padmanabha 
Aiyangar, 


Ohinna 
Pichu 
Aiyangac 


V. 
Padmanabha 
Aiyangar. 


Sadasiva 
Aiyar, J. 
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is approved and followed there. 42 Cal. 384 approves 6 Cal. 119 and 
adopts the statement of Sarvadhikari.as a correct exposition of the 


law 
K. R. Rangaswami 4iyangar in reply. : 


Though the case in Buddha Singh v. Laltu Singh! was one 
relating to agnatic succession, the reasoning contained at page 6L6 
is general. See also a passage to similar effect in Umatd Bahad- 
dur v. Udai Chand? quoted with approval by the Privy Council 
in Ramachandra Marthand W aikar v. Vinayek Venkatesh Kothekar. 3 
Though the text specifying the bandhus purports to be taken from 
Satatapa by Vignaneswara, the language must be construed as if it were 
his own. For it is only reasonable to expect that if he had found 
others using the term ‘putra’ in a different sense from his, he would 
have indicated the same. The observations of Jwala Prasad, J.in Uma 
Shanker Prasad Parasari v. Mussamat Nageshri Koeri* are dissent- 
ed from by Mullick, J. who agrees with Sadasiva Iyer, J. Mullick, J, in 
that case disapproves Dr. Sarvadhikari's view. Ramachandra Mar- 
thand Waikar v. Vinayek Venkatesh Kothekar?. does not touch the 
present case. Umaid Bahadur v. Udai Chand? is clearly obiter. On the 
other hand the only condition of heritability laid down in Ramachandra 
Marthand Waikar v. Vinayek V enkatesh Kothekar® exists in the present 
case. 


The Court delivered the following’ 


Judgments :—Sadasiva Aiyar, |.—The facts have been 
set out in the judgment of my learned brother which I have 
had the advantage of reading before writing this opinion of 


° 7 . . . . 
' mine. I have considered in Subramania Mudaliar v. Ranga- 


natham Chettiar, the'Sloka about Atma bandhus, Pitru bandhus 
and Matru bandhus which is attributed to Baudhayana by one 
commentator and Vriddah Satatapa by others. I have expressed 
my considered opinion in that case that the sloka is a childish 
and spurious text and that itis an illogical, incomplete and 
inconsistent classification of bandhus. Mr. S. Srinivasa Aiyan- 
gar with great legal acumen and a wealth of legal terms of 
highly subtle meaning tried to establish that the classification 


was not so illogical or inconsistent as I thought. I can only 
Se pe gee oe ene ee ee ee EN 
1, (1915) I. D. R. 87 All, 604. P.C. 2. (1880) I.L. R. 6. Cal. 119 at p. 126, 
3. (1914) I. L, R. 42 Oal. 884, 410. 4, (1918) 3 P. L. J. 663. 

6, (1918) 24 M. L. J. 301. 
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say that he has merely confirmed me in my view, though it 
may be that the subtlety and, what he called, the intricacy of 
the ideas involved in the classification make it so elusive ms to 


6 escape the grasp of ordinary minds including my own. 


As regards the case in Umaid Bahadur v. Udai Chand 1 


sl recognise that it contains the opinion of a full Bench of 5 


Judges*of whom Mr. Justice Romesh Chander Mitter was one. 
But as my learned brother points out, the passage in the 
judgment of the Full Bench relevant to the question which 
we have to consider is an obiter dictum. ‘There is no discus- 
sion of the subject, and the obiter dictum is laid down as if it 
is an axiomatic truth. In the phrase “ Maternal grandfather 
either of his father and mother”, found in the relevant passage 
the word “ and ” seems to be a clerical error for ‘or’. The 
enumeration (in this sentence of the judgment) of the persons 
within whose category the male claimant's male ancestor (who 
is the nearest common male ancestor of the propositus and the 
claimant) should be found in order that male claimant can be re- 
cognised as a heritable male bandhu is very incomplete. The 
persons enumerated are (1) the natural grandfather of the 
claimant (2) the maternal grandfather of his father and (3) the 
Maternal grandfather of his mother (the claimant being letter- 
ed F in the tree found in the end of the judgment. . The Atma 
bhandus, Pitru bandhus and Matru bandhus as given by the 
text already referred to include the descendants not only of 
the three ancestors mentioned in the above sentence in Umaid 
Bahadur v. Udai Chand,1 (which is the first sentence in the 
last paragraph of the judgment at page 128) but also of 
several others. The full enumeration of the male ancestors of 
claimant F (whose descent is traced through a female or 
females from the common male ancestor) should therefore 
have been as follows (confining ourselves to that text for the 
moment.) 


1. F’s Paternal Grandfather Atma bandhus. 
2. F’s Maternal do. Do. 
3. F’s Father’s Paternal Grandfather Pitru bandhus. 
4. F's Father’s Maternal do. Do. 








1. (1880). I. L. R. 6 Cal.- 119, 
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ee l 9. ih; Mother’s Paternal grand-father Matru bandhus. 
Aiyangar 6. F's Mother’s Maternal do. Do. 
Padmanabha The male heritable bandhus should be found among the 
Myangar descendants of these six ancestors if the text is taken to im- ° 
T pose a further restriction already imposed by the general rule / 


of restriction that where the claimant claiming through a com-e 
mon male ancestor has female or females intervening in the 
line of descent, he should be within 5 degrees of the common 
male ancestor. Itis clear that several bandhus nearer than 
some of those enunciated in the text such as maternal uncle, 
sister’s son and son’s daughter’s son of the propositus do not 
find a place in the text. I can only again express my regret 
that in Umaid Bahadur v. Udai Chand! the learned Judges did 
not even indicate the chain of reasoning by which they arrived 
at the conclusion that the enumeration of bandhus in the text 
was not merely illustrative, but restrictive and if restrictive how 
far and on what principles the restrictions proceeded. The Atma 
bandhus mentioned in the text are descended from the paternal 
or maternal grandfather alone but it has now been settled by 
decisions that Atma bandhus might be the descendants of the 
father, such as sister’s son or even of one’s self such as son’s 
daughter's son. 


However, I am reasonably certain, that neither the old 
spurious text nor the commentators intended to impose any 
restriction on the number of heritable bandhus based on the 
limitation of the classes of the (male) ancestors of the claim- 
ant (in whose descent there is female intervention) from which 
ancestors the propositus ought also to be descended. But 
Umaid Bahadur v. Udai Chand! by great ingenuity did derive 
three such classes as flowing from the text. Mr. Sarvadhikari 
extended them and such farfetched deductions remained un- 
questioned for long, I might here remark that the text classi- 
fies only the claimant bandhus of the propositus into 3 classes. 

If propositus A isa bandhu (blood relation by cognate 
affinity) of the claimant B, claimant B is also clearly a bandhu 
of propositus A. The relation of bandhuship of the claimant 
to the propositus is alone considered in the text relating to the 
class of heritable bandhus. Buta further ingenuity has been 

1, (1880) I. L. R.6 Oal. 119. —— 


| 
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elaborated namely, that not only should the claimant be a 
heritable bandhu, that is, a bandhu restricted by the ingenious- 
ly evolved limitations deduced from the text but the prðposi- 
tus must also be a heritable bandhu of the claimant with the 


same limitations (that is, we must hypothetically assume that - 


_,the propositus was living and claiming to succeed as heir to 


the claimant who must be supposed to be dead for that 
purpose). In other words a principle of so called “mutuality” 
was to be further considered in these cases. Ingenuity calculat- 
ed to make this branch of the law so obscure as to lead to 
mere gambles in litigation cannot go further than this. I 
therefore consider with the greatest respect that the conclu- 
sion in Umat Bahadur v, Udai Chand is fallacious. As I 
said in Subramania Mudaliar w. Ranganatham Chettiar 2 
“when two irrational principles become the foundation of all 
further reasoning, it is no wonder that a branch of law based 
upon reasons themselves founded upon unreason becomes most 
unsatisfactory.” ButI do not wish to differ from precedents 
unless I am convinced that any broad principles of equity, 
justice and good conscience are contravened thereby, 


- I feel that no such principles are at stake in considering 
these claims by remote relations to succeed to the property of 
a deceased man. In olden days when the ties of relationship 
were very strong, and when agnates even to the 14th generation 
sometimes lived together in one family commensality, the claim 
of a remote relation to succeed might have a basis in broad 
principles of justice, equity and good conscience. But in these 
modern days when even first cousins rarely live together, I do 
not see any justice or equity in claims to inherit made by very 
remote relations and I should be glad if legislation is initiated 
to prevent claims by bandhus not descended from the propositus 
himself or his father or his paternal grandfather or his mater- 
nal grandfather so that even the persons specially mentioned in 
the spurious text as pitru bandhus and matru bandhus may 
be excluded. 


In the result 1 agree that the second appeal should be 
dismissed with costs. 


kært. (1880). L. R. 6 Cal, 119, 2, (1918) 24 M. D. J..801, 
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Napier, J.—In this suit the plaintiff claims to be entitled 
as an heir to a moiety of the estate of one Ramaswami Iyengar, 
deceased, and to set aside certain alienations as not binding 
on him. The sole question before this Court in second appeal , 


- is whether the plaintiff is a heritable bandhu and is entitled to 


~~ 


the estate of the last male owner. 


The District Munsif has found and there is no siapute 
un this point, that the last male owner is the plaintiff's paternal 
grandfather's mother’s brother's grandson and has held that 
as such he is not entitled to inherit. The Lower Appellate 
Court accepted that view. 


It is argued before us that the statement to this effect in 
Dr. Sarvadhikari’s book on Hindu Law is not correct and 
that even if it was thought goodlaw previously the decision 
of the Privy Council in Buddha v. Laltu Singh 1 renders this 
view no longer tenable. Ido not propose to consider the 
principles underlying sapinda relationship on which this 
plaintiff is excluded. It seems to me sufficient to say that the 
view taken by this learned text writer is supported by a 
decision of the Calcutta High Court as long ago as Umaid 
Bahadur v. Udai Chand. 2 In that case the question which is 
at issue here was not directly at issue but the Full Bench used 
this relationship as an illustration of a case in which sapinda- 
ship did not exist, and the principle they laid down was as 
follows : “Although F is within six-degrees from the common 
ancestor yet B, the propositus not being a descendant of the 
line of the maternal grandfather either of F or of his father or 
mother they are not sapindas to each either.” F in the Calcutta 
case would represent the plaintiff in this case. It is contended 
before as that this dictum is obiter which is true. But it ts 
used by the Bench as axiomatic of the principles governing 
the relationship between the bandhus. Mr. Srinivasa Iyengar 
for the respondents finds authority for itin Chap. I, 8.6 
placitum 1 of the Mitakshara. His argument is that cognates 
to be heirs must be one of the three classes referred to in 
the passage i.e., related to the person himself, or to his father 
or to his mother. 


i A I, Tf ad 
1, (1905) I, L. R. 37 All. 604. 9. (1880) I, L. R. 6 Oal. 119, 


| 
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: He admits that the persons enumerated in the placitum can 
be extended ; but he contends that the classes cannot be ex- 
tended. The appellant contends that on a proper reading of 
. the passage the plaintiff does come within the class. 

I can only deal with this question on authority. If I 
found that the dictum in Umaid Bahadur v. Udai Chand 1 
had ever been doubted or departed from the matter would be 
different: But where I find it treated as axiomatic and where 
there is no case in which it has ever“been doubted I cannot 
treat it as a mere obiter dictum. 

In a later case in Babu Lal v: Nankurain 2 the decision 
in Umaid Bahadur v. Udai Chand 1 and the rule expounded 
in Dr. Sarvadhikari’s book to the same effect were referred to 
with approval and the principles underlying bandhu relation- 
ship laid down in that case accepted. It was suggested before 
as that the decision in Umaid Bahadur v. Udai Chand 1 was 
peculiar to Calcutta. But Babu Lalv. Nankuram 2 shows 
that is based on the Mithakshara. Unless therefore a different 
view has to be taken based on the authority of the Privy 
Council in Buddha Singh v, Laltu Singh? the law laid down 
in Umaid Bahadur v. Udai Chand1 must, I think, be followed. 
The appellant contends that the decision of their Lordships 
in that particular case that the term “ Putra ” includes grand- 
son and great grandson must be generally applied and relies 
on a passage at p. 616. The words are “ Having regard to 
the fact that this great legist, whose logical acumen judging 
from his work seems to have been remarkable, has used the 
term Putra in previous parts of his Book on Inheritance in a 
comprehensive and generic sense, their Lordships find it 
‘difficult to conceive why he should arbitrarily and without any 
explanation have used the word towards the end in quite a 
different and restricted sense or why, if his intention was to 
confine the descent in the case of collaterals to the actual sons 
of brothers and uncles, he did not employ terms which would 
have exactly conveyed his meaning, such as Ałmaja or 
Auras which their Lordships understand, mean “ Son of one’s 
“own loins.” He contends that their Lordships intended to 





1, (1880) I. L. R. 6 Oal. 119. 2. (1894) LL.R. 22 Cal. 339. 
8, (1915) I. L.R. 87 All. 604. 
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rule that in the Mithakshara, whether the words of the Com- 
mentator or an origina] text are being construed, the word 
puita must always include grandson and great grandson. This 
is a very extreme contention. Their Lordships in that case, 
were not dealing with sisters’ or aunts sons but with the 
case of sons ex parte paternal. It seems to me that the lan- 
guage of their Lordships at p. 623 is the real summing, up o 

their Lordships’ decision. It is as follows :—‘‘ They have 
already given reasons for holding that in the Mitakshara, as 
expounded in-the Benares School, the word “ Putra” and its 
synonym employed by Vigneneswara in connection with 
brothers and uncles must be understood in a generic sense as 


| in the case of the deceased owner, and that the descendants in 


each ascending line, up to the fixed limit, should be exhausted 
at any rate to the third degree before making the ascent to the 
line next in order of succession.’’—Their -Lordships were un- 
doubtedly dealing with a case of succession among agnates as 
laid down in S. 5 of Chapter II and it is, if I may say so, 
perfectly understandable that where the word putra is being 
used in connection with sons of males it should always be 
given an extended meaning to include grandsons and great 
grandsons. But very different considerations arise in a case 
of succession of bandhus and I do not think we are entitled 
from the general language used by the Privy Council on one 
page to apply the principles enunciated with regard to agnates’ 
succession to a case of cognate kindred where such appli- 
cation would result in the destruction of the principle to be 
found in the section dealing with the succession of cognate 
kindred. There must surely be a profound distinction be- 
tween relationship in persons belonging to a different gotra. 
I cannot therefore hold that the decision of their Lordships 
in Buddha Singh v. Laltu Singh! has created a law of succession 
among cognates different from that which seems to have 
been accepted for a great many years. That is the view 
of the District Munsiff in this case and I see no reason to 
doubt that it is correct. 


I would dismiss the Second Appeal with costs :—one set. 
GA. 5. 





1. (1915) I. Ù. R. 87 All. 604, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE SADASIVA IYER AND MR. 
JUSTICE SPENCER. ° 

* Thaikkandhi Pokkancheri and others ... Appellant® (Defend- 


v. ants 1, 3, 4 and 5.) 
elllivathukkal Achuthen and another ... Respondents 
a (Plaintiffs.) 


Customary Law—Tiyars of South Malabar, Whether "women have a right of Thaikkandhi 
Pokkancheri 


resiaence in their paternal house after marriage—Hindu Law of mitakshara applica" v. 
ble to Tiyars in the absence of the proof of custom. Illivathukkal 
There is no rule of oustomary law among the Tiyars in South Malabar, by Achuthen, 
whioh women after marriage are entitled to a right of residence in the house of 
their parents against the wishes of those parents, or their sons. 
The Tiyars are governed by the ordinary Hindu law of Mitakshara, in the 
absence of the proof of custom varying the same in any partiqular. 
Second Appeal against the decree of the District Court of 
South Malabar in A. S. No. 288 of 1918 preferred against the 
decree of the Court of the Additional District Munsif of 


Calicut in Original Suit No. 170 of 1916. 


K. P. M. Menon for Appellants. 
C. Madhavan Nair tor Respondents. 


The Court delivered the following 


Judgments :—Sadasiva Atyar, J: Defendants 1, 3 and 5 Sadasiva 
are the appellants before us. The case was argued only on AN 
behalf of the 1st appellant (15t defendant). On the date of suit 
she was a married woman whose husband was-alive. The 
house “in dispute belonged to her brother whose son. is the 
minor Ist plaintiff. The house was inherited by the 1st plaint- 
iff's father from the father of himself and of Ist defendant. 
Practically the only question in this case is that raised by the 
7th: issue namely “ whether under the customary law obtaiming 
among the parties, 1st defendant has a right to be in joint pos- 
session of the house and moveables, ż.e., jointly with her 
brother’s minor son, the first plaintiff. 

I think it must be taken as settled law that a person who 
admittedly belongs to the Hindu community:and is domiciled 
in Southern India is ordinarily governed by the Hindu Law 
of the shastras.as expounded by the Southern commentators. 
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Of course where there are very wide and well known excep- 
tions as in the case of the Nair community in Malabar, such 


‘ordiftary Hindu Law does not apply but the well known 


Marumakkathayom system of Law.. Butas I said we.do start 
with the presumption that the general prevailing law of the 
Mitakshara applies to every Hindu. I do not think thay, 
there are any such observations in Rarichan v. Perachi 1 
as can be treated as casting doubt on this prima facie 
presumption. On the other hand, the case in, Kunhi 


Pennu v. Chiruda2and the judgment in S. A. No. 518 - 


of 1901 decided by Benson and Mooré, JJ. support the 
existence of that legal presumption. In the judgment in 


© 


the latter case the learned Judges say “ where the nephew's 


widow of the last male owner claimed to exclude the ordin- 
ary heir of the Hindu law, namely the daughter. of the 
last owner, her. claim” that is the. claim of :the nephew's 
widow “is not in accordance with the ordinary Hindu Law 
and she has not proved any special ‘custom in her favour.” 


That being so, if a married : daughter’ claims a right of 
residence in her father’s house even after her marriage and 
especially where her husband is alive the burden of proof lies 
upon her to show that there isa special custom varying the 
ordinary Hindu Law on which she could rely in support. of 
her alleged right. | 

As regards the evidence given in the present case of that 
custom, of the six witnesses examined by the Ist defendant 
the evidence of the 6th witness is not relied upon by the 
lower Courts. lt may be taken that both the Courts held 
that the other five witnesses were: honest witnesses. I do 
not think that in second appeal we are entitled to ques- 
tion the opinion of the lower appellate court as regards the 
honesty of any particular witnesses. Taking it, then that all. 
these five witnesses are honest witnesses we have to see whether 
the alleged custom has been sufficiently proved. As pointed 
out by. Mr. Madhavan Nair for the respondent there are certain 
statements of the 4th and 5th witnesses which indicate that 
though they may be honest witnesses their evidence should 
4, (1898) TD. R. 15 M. 281. 2. (1896). 1. L. R. 13 Mad. 440. 
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not be given much weight. As regards the other three wit- 
nesses, their evidence is only their opinion as to the existence of 
such a custom such Opinion evidence 1s no doubt, some eVid- 
ence on the question of custom but when it was put to the test 
to which such evidence should be subjected (as pointed out in 
hachman Rao v. Akbar Khan, 1) it is seen to be of little value 
unless the evidence establishes ‘that the claim in dispute can be 
put forward as one which the community recognises as enforce- 
able by law, it may amount to no more than that such a claim 
is a moral claim recognised by practice or convention and 
honoured by respectable people among the community. I 
think the learned District Judge has given very good reasofis 
in paragraphs 7 to 9 of his judgment for his conclusion that 
no such legal custom as has been put forward by the Ist de- 
fendant has been proved in this case. 


. That a married woman after marriage is called by 
the family name of her husband, that her funerals are per- 
formed by her husband and his: relations, that her property 
is inherited by her husband and his relations, all these make it 
improbable that the custom namely that of right she is entitled 
to reside in her parent’s family house even after her marriage 
exists among this community. Without judicial precedents and 
without at least a few cases where a married woman was 
attempted to be deprived of her alleged right and was able to 
enforce it by the decisions of mediators or arbitrators or by 
the admission of her father or his relations it is very difficult 
to find the existence of such a custom on the bare opinion of 
a few witnesses. The admitted fact that an alienes from her 
father or brother can defeat her so called right of residence 
shows that the right is nota legal right asin the case of 
widows in undivided families governed by the ordinary Hindu 
Law or in the case of unmarried daughters. I therefore agree 
with the lower appellate Court and would dismiss the second 
appeal with costs. | 


Spéncer, J:—I agree that tbis Second Appeal should be 
dismissed with costs. 





1. (1876) 1.1. R 1 All. 44. 
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Theikkandbi In Rarichan v Perachi 1 the learned Judges observe “ The 
aa lea word’ ‘Makkathayom’ is general!y used in Malabar to denote, 
Ilivathukkal the*succession of sons in contradistinction to Marumakka- | 


Achuthen. | l 
EN eran thayom or succession of nephews.” After the findings were 


Spenser, J. returned they went on tosay “The evidence is to the effect 
that the Tiyas of Malabar are not governed by Hindu Lay 
pure and simple, but that their usages with regard to UWivorce, 
remarriage and inheritance are not entirely in accordance 
with Hindu Law, though the succession of sons does obtain 
among them.” In Second Appeal 518 of 1901 Benson and 
Moore, JJ. applied the ordinary Hindu.Law to a case of South 
Malabar Tiyas following the Makkathayom law and they 
required the widow of a nephew to establish a sp ecial custom. 
among the community in her favour before she could be 
allowed to prevail over the rights of a daughter of the last 
full owner. 

If the general principles of Hindu Law are applied and if 
‘succession of sons obtains among these Tiyas the onus must 
fall on the lst defendant, a sister of the last male owner to 
prove her superior title to succeed against a son of the last 
male owner. In the opinion of the Lower Appellate Court she 
did not discharge that onus. ; 

The learned District Judge found that the defendants 
adduced no evidence to show that married women belonging 
to the families of Tiyas in South Malabar following the 
Makkathayom law have ever been in the habit of enforcing a 
right to reside in the house of their parents against the wishes 
of those parents or their sons. Accepting the correctness of 
this finding the Second Appeal must necessarily fail. 

C. A. S. 


1 (1892) I. L. R. 15 Mad. 281. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE.OLDFIELD AND MR. JUSTICE 
SESHAGIRI AIYAR. ° 
Muhammad Abdul Kadir Marakayar, Minor 
by guardian Muhammad Kasim Maraka- 


n yar and others. : ... Appellants* 
wawe Eo d 
Samipandia Tevar and others, ... Respondents. 


Limitation Act, Art. 182, Ci. (2)—Morigage—Redemption decree —Execution— 
Limitation—Starting point—Appeal againet deeree—Order returning appeal for pre- 
sentation to proper Court —If affords fresh starting point—‘‘ The date of the final 
decree or order of the Appellate Court’’—Meaning--Redemption decree—Eaecution— 
Right of mortgagor to apply.. 

In the case of a decree for redemption passed on 19—8--1898 the time fixed for 
payment expired before the new Code of Civil Procedure came into force. An appeal 
preferred to the High Oourt against the decree within the time limited by Jaw -was 
returned on 10—-2—1915 for presentation to the proper Court as the High Court 
was of opinion that the appeal ley to the Distriot Court and not to itself, but was 
not presented to that Court On an application for execution of the deorea made 
on 21—9—1916 for sale of the mortgaged property, held that the application was 
barred by limitation. 

. The order of the High Court returning the appeal for presentation to the 
proper Court is not within Art. 182, Ol. (2) of the Limitation Act. 

Meaning of “ the final deoree or order of the Appellate Court.” 

Per Oldfield, J. (Seshagiri Aiyar, J. doubting). 

| In the case of a decrees for redemption, the mortgagor is entitled to execute 
the decree by asking the Court to sell the mortgaged property. 

Govinda Taragan v. Veeran 1 folld. 


Appeal against the order of the District Court of Ramnad 
at Madura in Appeal Suit No. 346 of 1918, preferred 
against the order of the Court of the Subordinate Judge of 
Ramnad in E. P. No. 300 of 1916 (O. S. No. 18 of 1900). ` 

0. V. Anantakrishna Aiyar for Appellants. 

The Hon'ble the Advocate-General (K. Srinivasa Atyangar), 
S. Srinivasa Aiyangar, K. P. Lakshmana Rao and R. Kesava 
A iyangar for Respondents. 

The Court delivered the following ` 

Judgments :—Oldfield, J.—The first question raised in 
this appeal is whether the plaintiffs, mortgagors, are entitled 
to execute their decree, one for redemption, by asking the 
Court toesell the mortgaged property. It is prima facie con- 
cluded in their favour by Govinda Taragan v. Veeran 1 since 


* A. A. A. O. No. 10 of 1919. 8th April, 1920. 
1. (1911) I. L, R. 36 Mad. 32=21 M. L, J. 941. 
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we have been shown no case, in which that decision has been 

doubted and one, C. M. A. No. 99 of 1915, in which it has 

been followed, and since Mr. Anantakrisbna Ayyar for defend- 

ants has declined to argue against its correctness. He has, 
relied only on the fact that the decree provides fora sale at 

the instance only of the mortgagee. But that appears to have 

been the case also in the decision referred to. The objection 

to the order under appeal must therefore be disallowed. 

The more important contention before us is however 
that the plaintiff's application for execution was made 
too late; and certainly it was sọ, unless time ran, as they 
contend, from the date, 10-—2—1915, on which an order was 
passed by this Court returning their memorandum of appeal 
against the decree for presentation to the District Court, as the 
proper Court to entertain it. Was the High Court in these 
circumstances “ the Appellate Court ” and was this its “ final 
order ” within the meaning of Art. No. 182, Schedule I. 
Limitation Act. 

This Court’s order in no degree decided the appeal ; 
and its final character has been supported mainly by com- 
parison of its effect with that _of the withdrawal of the 
appeal, reference to which as a starting point was intro- 
duced into the Article by its amendment in 1908. But 


this argument is unsustainable, if, asin Peria Kovil Rama- 


nuja Peria Jeeyangar v. Lakshmt Doss1 and Pazlur-Rah- 
man Vv. Shah Muhammad Khan,2 which were reproduced 
in the amendment, there is besides the withdrawal an 
order dismissing the appeal as withdrawn. Further there is 
an order of the Appellate Court, such as the Article con- 
templates directly. And it may be doubted whether there can 
be cases of withdrawal without such an order. For the pro- 
cedure for the withdrawal of a suit with leave to sue again 
under O. XXIII corresponds with nothing in the specifica- 
tton of the powers of the Appellate Court in S. 10i OPCO: 
But it is useless to consider further the applicability of the 
reference in the Article to withdrawal or the analogy between 
it and the order in question at present, when in my opinion 
plaintifs must fail, because this Court was not “ the Appellate 


1. (1906) I. L. R. 80 Mad, 1=16 M. L, J. 898. 9 (1908) I. L. R. 30 All. 885. 
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Court,” inasmuch as the proceedings before it were not within 
its jurisdiction. 


In Akshoy Kumar Nundi v, Chander Mohun Chathati, 1 
ft was held that an appeal is presented for the pur- 
pose of the Limitation Act, when it is presented to the 
proper | Court ; and in the present case, in which this 
Court returned the appeal memorandum for want of 
jurisdiction, there was no legally constituted appeal and 
no final order by the Appellate Court. It is suggested 
that the order of return was final so far as this Court was con- 
cerned, and that it was the order of the Appellate Court, because 
this Court has appellate powers, a distinction being attempted 
between failures of jurisdiction on territorial grounds and on 
the pecuniary grounds, referred to in this Court’s order. I 
am unable to follow that, distinction and it was supported by 
no authority. The remainder of the argument is inconsistent 
with the refereace to “ the,” not “an” Appellate Court in the 
article and its best support was the reference to Krishnaswamt 
v. Kanakasabat? and the cases therein cited. But the princi- 
ple for which plaintiffs contend, was referred to only obiter in 
this Court’s decision and was applied in Matra Mondal v. 
Hart Mohan Mullick 3 and Nidhi Lal v. Mazhar Hussain 4 to 
proceedings actually completed in the wrong Court through 
mistake and without objection and was authorized by the re- 
ference in the various Civil Courts’ Acts concerned to the 
jurisdiction in question as concurrent. Here we are concerned 
with the more general principle that no party shall be allowed 
to obtain a longer period of limitation on the ground of his 
own mistake ; and no attempt has been or indeed could fairly 
be made to invoke Sec. 14 or any other provision of the 
Limitation Act, by which exceptions to it are recognized, as 
authorizing plaintiffs contention. As there was no final 
order of the Appellate Court, time cannot be calculated from 
one, and the application was therefore out of time and should 
have been dismissed. 
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The appeal is allowed, the Lower Appellate Court's order 
being set aside and that of the Subordinate Judge being . 
restored with costs throughout. 


Seshagiri Aiyar, J:—The decree under execution is one far 


_ redemption and was passed on the 19th March 1898. The 


time fixed for payment expired before the new C. P. Coge 
came into force. An Appeal was preferred to the High Court 
within the time limited by law. It was returned on the 
10th February, 1915, for presentation to the proper Court, as 
the High Court was of opinion that the appeal lay to the 
District Court and not to itself. The present application for 
execution was made on the 21st September, 1916, for sale of 
the mortgaged property. 

Two objections were taken to it. The first was that 
under the decree, the mortgagor is not entitled to apply for 
sale. The second that the application was barred by limita- 
tion. The District judge overruléd both these objections. 


‘The first point is covered by Govind Taragan v. 
Veeran.1' In that case, the learned Judges were of opinion 
that, although express power was given by S. 93 of the 
Transfer of Property Act only to the mortgagee to apply for 
sale, the mortgagor had also an inherent right to apply 
for a similar order. This decision was followed in C. M. 
A. No. 99 of 1915 to which my learned brother was a 


| party. Speaking for myself, I should have required more argu- 


ment to convince me of the correctness of the view taken in 
these two decisions and would have suggested a reference to 
the Full Bench, if our decision depended upon the first point 
alone. Notwithstanding the argument addressed to us by 
the learned Advocate-General regarding the procedure adopted 
in England by which power is reserved to the’ mortgagor to 
apply for sale where a decree for rede uption is passed, I am 
not convinced that we should read into S. 93 of the Transfer 
of Property Act or into O. 34, Rr. 7 and 8 such a 
power. However, as the conclusion ‘which I have come to is 
not dependent upon the view I take on the first point and as 
Mr. Anantakrishna lyyar, who appeared for the appellant, did 
BENGEN a a as a 
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not ask us to dissent from the view in Govind Taragan v. 
Veeran 1 but only attempted to distinguish that case from the 
‘present, I do not propose to say anything more about it. e 

. The second question is actually bare of authority. The 
point for determination is that, where an appeal is presented to a 
Gourt to which appeals do not ordinarily lie and that Court ulti- 
mately passes an order returning the appeal for presentation to 
the proper Court, whether such an order is within Art. 182, 
Cl. (2) of the 3rd column of the first Schedule of the Indian 
Limitation Act. That clause runs thus :—‘‘ Where there has 
been an appeal the date of the final decree or order of the 
Appellate Court, or the withdrawal of the appeal.” The 
words “ or the withdrawal of the appeal” were inserted by 
the amending Act of 1905. Is the order of the High Court 
returning the plaint for presentation to the proper Court an 
order of the Appellate Court or can it be regarded as a with- 
drawal of the appeal ? 


Under the Civil Courts Act III of 1873, S. 13 the 
legislature has prescribed, which shall be the Appellate Court 
and the circumstances under which appeals from one Court 
can be taken to another in conformity with that Act. In the 
present case, the view of the High Court was that the subject 
matter of the original suit. was above Rs. 2,500 and below 
Rs. 5,000 in value and that consequently, an appeal lay to 
the District Court and not to the High Court. The language 


of the 2nd clause of Article 182 which I have quoted, refers to - 


the appellate Court. In my opinion, that language means that 
the Appellate Court should be the proper Appellate Court, not 
any Appellate Court, which a party bona fide or ctherwise has 


chosen to file an appeal in. The learned Advocate-General’ 


who appeared for the respondent, contended that the High 
Court has a general power of hearing appeals from the Subor- 
dinate Courts. Itis true that, by virtue of S. 24 of the 


‘Code of Civil Procedure, the High Court, can withdraw any 


appeal from any of the Subordinate Courts and hear it itself ; 
but the disposal of an appeal in the exercise of the powers 
given by 5, 24 would not constitute the High Court the 
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Appellate Court, as contemplated by Cl, (2) of Art, 182 of 
the Limitation Act. 


° It.was also contended before us that all appellate authori. 
ties must be regarded as possessing fundamental jurisdictions 
to hear appeals. The argument was, as was held in Krishna- 
swami v. Kanakasabai,1 as there isa general power ine 
Subordinate Judge to hear suits which, ordinarily, a*District 
Munsif alone can try, similarly, there is a general power in 
the High Court to hear appeals, although ordinarily, such 


. appeals, would be heard only by a District Judge or a Sub- 


ordinate Judge. 


The language of S. 24, which contemplates an order of 
transfer, does not indicate the existence of such a general 
power. The right of appeal is the creature of the statute and 
the right to resort to particular grades of tribunals is equally 
a statutory right, and not a common law right. It is because 
of the powers of supervision which are vested’ in the High 
Court under the Charter Act and by the Letters Patent Act that 
the legislature has enacted under S: 24 of the Code of Civil 
Procedure that the High Court can- withdraw to its own file 
appeals pending in the Lower Courts. Moreover S. 15 of the 
Code of Civil Procedure provides that every suit shall be in- 
stituted in the Court of the lowest grade competent to try it. 
In my opinion, this provision is applicable to appeals also. 


S. 96 of the Code provides that an appeal shall lie from 


; every decreé passed by any Court exercising original jurisdic- 


tion to the Court authorised to hear appeals from the decision of 
such a Court. 1 take it that the authorisation herein referred 
to is what is contained in the Civil Courts Act of each of the 
Presidencies. Apart from authority, therefore, on the construc- 
tion of the above sections and on general principles of j jurispru- 
dence, I am of opinion that Cl, 2 of Art, 182 should be 
interpreted as referring to the appellate court which ordinarily 
is empowered to hear appeals from the Subordinate Courts. 
If we make a departure from this rule, there is nothing to 
prevent a suitor from claiming that th= time during which an 
appeal has been pending in a Revenue Court, in which he has 
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wrongly filed an appeal, should be deducted in computing the 
period of limitation. 
In this connection, 1 am not clear that even if the High 
«Court can be regarded as the appellate court within the mean- 
ing of that expression in Cl 2 of Art, 182 whether 
the order directing the return of the plaint for present- 
ation to the proper Court is within the same clause. I 
attach no importance to the fact that the order itself was 
not complied with as the appeal was never presented to the 
Subordinate Judge. As at present advised, I am of opinion 
that the order contemplated is one which disposes the 
appeal on the merits in some form, and not simply one which 
intimates to the party that the appeal should be filed elsewhere. 
I may here refer to the decision of the Judicial Committee in 
Batuk Nath v. Munni Dei,! where it was held that an order of 
the Privy Council dismissing an appeal for default of prosecu- 
tion is not an order in Council, contemplated by Art, 182. 
The reason for that dictum is that there was no adjudication 
on the merits. I confess that the introduction of the clause 
by the Amending Act “ or the withdrawal of the appeal” to 
some extent weakens this suggestion of mine ; butin the case 
of a withdrawal, I take the withdrawal to be an unconditional 
one, there is an end to the litigation ; but from the order 
returning the appeal for presentation of the appeal to a 
proper Court, the same result does not necessarily follow. It 
is not a strained construction upon the 2nd Clause of Article 
182, to say that the decree, order or withdrawal contem- 
plated must all have the effect of putting an end to the 
litigation. However that may be, as lam of opinion that 
the order in question was not passed by the Court con- 
templated in Clause (2), the respondent is not entitled to claim 
that limitation starts against him only from the 10th February 
1915, and not earlier. When we remember that under the 
Indian Law, there is nothing to prevent a party entitled toa 
benefit under the decree from executing that decree, there is 
no necessity for reading into this article words which are not 
to be found there. Wazir Mahton v. Lulit Singh? contains 
observations which, to some extent, support the respondent. 
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The appeal’ in that case was certainly a competent one. I 
do not feel pressed by the obiter dictum contained in that 
judgment. Akshoy Kumar Nundi v. Chander Mohun 
Chathati 1 is not entirely reconcilable with the observations 
in Wazir Mahton v. Lulit Singh 2 relied on by the District 
Judge. Very recently the Judicial Committee held that, 
where an application was presented bona fide to a Court 
which had no jurisdiction to execute a decree, the appli- 
cation was not one made to the proper Court in accord- 
ance with the law within the meaning 'of those words in 
clause 5 of Article 182. The principle of that decision applies 
equally to the present case—Vide Ramachandra Raju Baha- 


dur v. Maharaja of Jeypore.? - ; 4 


© For all these reasons, I am of opinion that the decision 
of the District Judge must be reversed and the execution ap- 
plication should be dismissed with costs. 


A, S, V. 
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When an adjudication of insolvency is made by an Official Reoeiver in the 


exercise of the powers delegated to him under §. 52 (1) (a) of the Provincial Ingol” 
vency Act, the insolvent’s estate does not vest in him under 8. 18 or any other 
provision, and will not do so, unless an order vesting ib in him is passed by the 


Court. 
Of ficial Receiver of Trichinopoly Y. Somasundaram Cheity +, followed. 
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Second appeal against the decree of the Court of the ea 


Temporary Subordinate Judge of Tanjore in A. S. No. 135 of E 
1917 (A. S. No. 183 of 1917, District Court, Tanjore} pre- gandiar. 
. ferred against the decree of the Court of the District Munsiff 


of Tiruvadi in Original Suit No. 63 of 1916. 
T. R. Venkatarama Sastri for Appellant. 


C. A. Seshagiri Sastri and K. R. Rangaswami Aiyangar 
for Respondents. i 


The Court delivered the following 


Judgments :—Oldfield, J.:—Plaintiff, here appellant, pur- 
chased the mortgage right now sued on ata sale held by the 
Official Receiver, Tanjore Districtin the insolvency of 4th 
defendant and has sued Ist defendant, the mortgagor, to 
reccver by sale of the mortgaged property. The only defence 
with which we are concerned at present, is that plaintiff did 
not obtain the mortgage right by his purchase, because it had 
not vested in the Official Receiver and could not be sold by 
him. The lower Courts accepted:this with reference to Official 
Receiver, Trichinopoly v. Somasundaram Chetty, in which two 
learned Judges held that, when, asin the present case, an 
adjudication of insolvency is made by an Official Receiver in 
the exercise of the powers delegated to him under S. 52 
(1) (a) Provincial Insolvency Act, the Insolvent’s Estate 
does not vest in him under S. 18 or any other provi- 
sion and will not do so, unless an order vesting itin him 
is passed by the Court. Official Receiver, Trichinopoly v. 
Somasundaram Chetty, 1 has not been judicially noticed except 
by one of the learned Judges responsible for it in Rama 
Krishna Aiyar v. Official Receiver Trichinopoly 2. The reasoning 
supporting the portion of the judgment in question, is very 
shortly stated but the conclusion reached must affect insolven- 
cy practise throughout the Presidency. That conclusion en- 
tails the Official Receiver’s inaction after passing the order of 
adjudication, until he has reported his doing so to the Court, 
which orginally entertained the insolvency petition and has 
obtained its order appointing him receiver and vesting the 
estate in him. Any postponement of the vesting of the 


Oldfield, J. 
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estate in an authority more competent to administer it than 
that Court is to be deprecated and may have disastrous re- 
sults if moveable property is in question. We think it neces- 
sary to satisfy ourselves that this result is inevitable by close 
scrutiny of the law. 


It is urged first that it is not, because the Official Receiver, 


in the exercise of his delegated. powers under S. 52 be- 
.comes “the Court” for purposes ancillary to that exercise of 


which the vesting of the insolvent’s estate in “the Court” 
under S. 16 (2) (a) is one. This can be rejected shortly. The 
stages of adjudication and administration are distinct. Under 
S. 42 the Official Receiver does not become the “Court” in 
the exercise of his delegated powers, but under S. (52) (2) his 
orders or acts are merely to be deemed to be those of the 
Court and he does not come within the definition of “the 
Court” in S. 2 (1) (9), Alla Pichai v. Kuppai.! 


To turn to more substantial considerations the decision in 
Official Receiver of Trichinopoly v. Somasundaram Chetty 2 
was reached with reference to the provision in Sec. 16 (2) (a) 
for the vesting of the estate “in the Court or in a Receiver as 


- hereinafter provided ” ; and the construction of the last three 


words as relating only to the provision in Sec. 18 (1) for the 
appointment of a Receiver and the vesting in him théreupon of 
the estate. Reliance is placed on the absence of any provision 
for vesting in Sec. 19 relating to Official Receivers and the 
argument that the Act does not provide for it except in con- 
nection with an appointment which is therefore necessary in 
each case. The alternative contention is that under Sec. 19 (2) 
the Official Receiver becomes by operation of law the 
receiver in each case and that such receivership also, and not 
only those conferred by appointment under Sec. 18 are within 


the purview of the words already referred to, as hereinafter 
provided in Sec. 16 (2) (a). 


The balance of convenience is, as I have pointed out, in 
favour of the second of these constructions. But considera- 
tion of the wording of Sec. 18 (2) and of the English Act, on 
which this procedure is founded forbids its adoption. For 


1. (1916) I. L. R. 40 Mad. 752) 32 M. L 7.449. 2. (1916) 30 M. D, J. 415. 
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Sec. 18 (2) assumes by its reference to an order ofappointment 
of a receiver that such an order is to be passed, even if the 
Official Receiver is to act and, although there is no separate 
provision for such an order, this ‘reference cannot be dis- 
“regarded. Its significance and probably its origin are disclosed 
by comparison with Sec, 9 of the English .Bankruptcy Act of 
£883, under which “on the making of a receiving order an 
Official Receiver shall be thereby constituted receiver of the 
property of the debtor,” the word “ thereby ” supporting no 
appointment by mere implication, since, as the forms of 
receiving order Nos. 28 and 29 show, a distinct order consti- 
tuting a receiver for the estate is to be passed. The necessity 
for such an order is accounted for by the fact that in England 
Ss - Sec. 66 (3) of the Act and Rule 323-A framed under it 
show, the contingency of the existence of more than one Official 
Receiver for each area is contemplated ; and it is possible 
that, although no explicit reference is made to this contin- 
gency in the Indian Act, it was in the mind of the draftsman 
and is provided for in S. 19 (2), the introduction of the pro- 
cedure authorised by S. 17 of the Presidency Act with its im- 
mediate vesting of the property in the Official Assignee being 
deliberately avoided. Itis consistent with this that, whilst 
under S. 77, Presidency Act, only one person can be appointed 
to the othce of Official Assignee of insolvents’ estates for each 
High Court, under Sec.'19 (1) of the Provincial Act there is 
no restriction on the number of appointments: for a particular 
area. It may be said on the one hand that this conflicts with 
the reference in S. 19 (2) to the appointment of an Official Re- 
ceiver for the local limits of any Court having jurisdiction under 
the Act, his designation as ‘the receiver to act in all cases arising 
in it and the omission of any direction, such-as the English 
Act gives, regarding. the method of selection of the Official 
Receiver to act, when more than one have been appointed, and 
on the other hand that the Indian provisions cannot be ex- 
plained by reference to the English, when the scheme of the 
latter, including the employment as matter of course of the 
Official Receiver as receiver from the receiving order until the 
order of adjudication and the subsequent vesting in him as 
trustee under the English S. 54 differs radically from that 


26 


Muthuswemi 
Samiar 
v. 
Somoo 
Kandiar, 


Oldfield, J. 


442 THE MADRAS LAW JOURNAL REPORTS. [VOL, XXXIX 


Muthuswami Of the former. But the only conclusion can be that the adoption 
a of the English procedure to Indian circumstances has been 





Bomoo imperfect and that reason has not been shown for the rejection 
Oldfield. J of an explanation, of the wording of the Indian S. 19 (2), for 
014, J. a 


which appellant has failed to account and which must receive 
effect. 

In these circumstances I am constrained to hold that thé 
law was-stated correctly in The Official Receiver of Trichinopoly 
v. Somasundaram Chetty, 1 | 

The appeal is dismissed with costs. 

Seshagiri Seshagiri Aiyar, J.:—While not disagreeing with my learn- 
AAT ed brother I cannot heip saying that the previous decisions 
of this Court and the conclusion to which he has come have 
the effect of unsettling the practice in the Lower Courts and 
of making an unnecessary departure from what obtains in 
insolvency matters in the Presidency towns. The drafting of 
the Act, and especially of Cl. 2, S. 19 of the Provincial 
Insolvency Act, is responsible for this state of things. 


Mr. Justice Oldfield has stated the facts and the law fully. 
I shall only adda few sentences. The contention of Mr, 
Seshagiri Sastriar, vakil for the 3rd respondent is that, unless 
the Official Receiver is appointed in each case of insolvency, 
as receiver’ of the estate, the property of the insolvent does 
not vest in him. S.16, Cl. 2 provides for the vesting of 
the property, in the Court or in a Receiver as hereinafter 
provided. Under 5. 52,- the High Court, can by rules 
invest the Official Receiver with jurisdiction to hear in- 
solvency petitions to examine the debtors and to make 
orders of adjudication. Reading these two provisions, the 
natural inference is that the Official Receiver, appointed by the 
Local Government and invested with powers to adjudicate by 
the High Court, would, have the property of the insolvent 
under his control. Unfortunately S. 19, Cl. 2, uses this 
language. “ Where any Official Receiver has been so appoint- 
ed for the local limits of the jurisdiction of any Court having 
jurisdiction under this Act, he shall be the receiver for the 
purfose of every order appointing a receiver issued by any 
such Court. ” I do not find it easy to understand the 
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meaning of the words underlined by me. If it was the inten- 
tion of the Jegislature that the property should not vest in 
the Official Receiver unless he was appointed receiver inthe 
particular insolvency, fewer words would have sufficed. It is 
equally open to argument as was suggested by the learned 
Vakil for the 3rd respondent, that, if the legislature intended 
that if sin the Official Receiver, by virtue of his appoint- 
ment, the property of the insolvent vests the section would 
have been differently worded. The real trouble arises 
from the difference in language between the Presidency 
Towns Insolvency Act and the Provincial Insolvency Act. 
In & 17 of the Presidency Towns Insolvency Act, 
there is an express declaration that on the making of an order 
of adjudication, the property shall.vest in the Official Assig- 
nee. There is no reason why an Official Receiver appointed by 
the Local Government should not have the same authority. 
There is nothing in principle to suggest a distinction. In the 
Presidency towns as in the mufassal, in addition to the Official 
Assignee or the Official Receiver, there can be a special Trustee 
or Receiver, but, whereas in the Presidency Towns Insolvency 
Act, a special provision is inserted for vesting the property in 
the Official Assignee there is no such provision in the Provin- 
cial Insolvency Act. 

My Jearned brother has referred to the sections of the 
English Bankruptcy Act. I shall examine them with some 
care, Sec. 7 of 4 and 5 George V, says. “On the maxing 
of a receiving order an Official Receiver shall be thereby con- 
stituted receiver of the property of the debtor. . . “ Section 
18, Cl. 6 and 8 provide for the Official Receiver assuming 
management and directing the proceedings in case the debtors 
do not appoint a trustee. Sec. 53, Cl. 1 says “ Until a 
trustee is appointed, the Official Receiver shall be the trustee 
for the purposes of this Act, and immediately on a debtor 
being adjudged bankrupt, the property of the bankrupt shall 
vest in the trustee.” There can be no doubt that this section 
makes the Official Receiver the trustee of the property without 
requiring that ne should be appointed specially for that 
purpose. The next clause is, “ On the appointment of a trus- 
tee the property shall forthwith pass to and vest in the trustee 
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appointed.” In this case, the use of the words ‘a trustee ’ 
indicates that there is but one trustee from the beginning of 
thé adjudication and that the Official Receiver will be that 
trustee until the creditors appoint a trustee, and on such, 
an appointment, the latter shall step into the shoes of 
the Official Receiver. That this is the meaning of the 
section I have referred to is made clear in In re*Cohen, 1 
Lord Justice Vaughan Williams, in delivering the judg- 
ment of the Court of Appeal, says in page 710, ‘S. 54 sub-s. 
2’ the Jearned Lord Justice was referring to the Act of 1883 
which provides that on the appointment of a trustee the 
property shall forthwith pass to and vest in the trustee 
appointed—in my judgment contrasts the case where the pro- 
perty of the bankrupt vests in the official receiver independently 
of any appointment of him as trustee, and the case where the 
property of the bankrupt passes to a trustee forthwith on his 


ADDO UNEN There -can be no doubt but that in sub-S. 2 


of S, 54 the word ‘ appointed’ is used in the sense in which 
it is employed in S. 21.. “ Then the learned Lord Justice 
quotes two decisions, certain dicta of Lord Selborne and Lord 
Esher and proceeds.” The provisions of sub-S. 1 of S. 54 
will necessarily, in every case in which the creditors appoint 
the trustee, make the official receiver the trustee, before 
there is acreditor’s trustee, because a creditor’s trustee is 
appointed by a meeting called after the adjudication. 


A similar view was taken in an earlier case in in re Cal- 
coti and Elvins’ Contract, 2 There the Court of Appeal had to 
consider whether an order of adjudication in bankruptcy is 
not a conveyance and whether the title of the Official Receiver 
was not postponed to that of the mortgagee until the adjudica- 
tion order was registered. Lindley L. J. the Master of the 
Rolls says in page 466, referring to S. 54 of the old Act. “The 
order by which a man is adjudicated a bankrupt, and which 
by the rules has to be in writing and ina particular form is 
simply to the effect that the debtor has been adjudged a bank- 
rupt. Is that a deed or a conveyance within the meaning of 
the statute of Anne? No doubt the effect of it is that all 
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the property vested in the debtor becomes vested in the 
trustee but that does not make it a conveyance.” 


I may also mention that the law is stated in 2 Halsoury, 


e S. 169 in the same way. Referring to the Official Re- 


ceiver it is said, he is not appointed trustee under the pro- 


„Visions of the Bankruptcy Act, but he becomes so -automatt- 


cally. ° 

The interpretation of the English Statute is not quite 
consistent with forms Nos. 28 and 29 under the English Bank- 
ruptcy Act to which my learned brother has referred in his 
judgment. Those forms seem to contemplate that a prospect- 
ive order in every case of Bankruptcy is to be made, con- 
stituting the Official Receiver the receiver of the estate 
of the debtor. These forms are known as the receiving orders. 
By adopting similar forms in this country also, the difficulty 
‘may perhaps be got over. For that purpose it may become 
necessary that the High Court should prescribe forms of 
employment by the muffassil Courts. 

I am therefore not prepared to differ from the conclusion 
which my learned brother has reached and which has the 
sanction of the previous decision of this Court. I agree with 
the order as to costs. 

A. S. V. 
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Coutts TROTTER. 


Chidambara Nadan (Late a Minor but 


now declared .a Major and another ... Appellant * 
v. 
Musuvati Muni Nagendrayyan and others. Respondent. 


Transfer of Property Act, S. 101—Puisne Mortgagee paying off prior incumb- 
ranze out of the consideration money for his own mortgage—Subrogation. 

In the absence of special circumstances to show the contrary, the presumption 
is when a subsequent encumbrancer, pays off a prior inoumbrance with the consi- 
adoration money of his own incimbrance, he does so with “the intention of keeping 
the prior incumbrance alive for his‘own benefit. 

Mohesh Lal v. Mohant Bawan Das, 1 distinguished. 

Gokal Das Vv. Puranmal,? Relied on. 


© S. A. No. 870 of 1915. 2874 April, 1920. 
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Chidam- Second Appeal against the decree of the Court of the 
param Naden Subordinate Judge of Madura in appeal Suit No. 16 of 1918, 
ye preferred against the decree of the Court of the 2nd Additional 

District Munsiff of Madura in Original Suit No. 110 of 1917. 

S. Subramania Aiyar for the Appellant. 

S. T. Srinivasagopalachari for the Respondent. | s 

The Court delivered the following 

Judgment :—The facts which give rise to this appeal 
are somewhat complicated and consist in a series of mortga- 
ges created in succession over the same property. ‘(he mort- 
gages with which we are concerned are four in number. The 
first dated the 17th June, 1905 isa mortgage for Rs. 1 000 in 
favour of one Balasubramania Nadar and another, the second 
dated the 4th June, 1908 isa mortgage for Rs. 500 in favour 
of the plaintiff’s predecessors-in-title and itis this mortgage 
that they seek to enforce in this suit. The third was a 

- mortgage dated 8th June, 1908 in favour of the Madura Nidhi 

Company for Rs. 1,000 and by that mortgage the mortgagees 
were directed to discharge the debt under the first mortgage 
to Balasubramania Nadar. The last mortgage dated Ist July, 
1908 was for Rs. 400 in favour of the 6th defendant. That 
mortgage directed payment by the 6th defendant of Rs. 250 
to Balasubramania Nadar the first mortgagee, the third mort- 
gagee, the Nidhi Company, having already discharged his 
debt to the extent of Rs. 1,000 the total due under his mort- 
gage on the date of payment being Rs. 1,250 with accumula- 
tion of interest. The 6th defendant ead off the third mort- 
gage in favour of the Nidhi Company and he now claims by 
virtue of these facts that he is entitled to stand in the shoes of 
the first mortgagee and claim priority in right of that mortgage 
to the present plaintiffs the second mortgagee. 


The question is one that has been much discussed a it 
would be idle to say that they are all consistant and easily re- 
concilable. The first case of importance is the decision of the 
Privy Council in Mohesh Lal v. Mohant Bawan Das.! Their 
Lordships there applied the rule laid down by Jessel, M. R. in 
Adams v. Angell, and that the question whether a person who 


1. (1888) I. L.R 9 Oal. 961. 2. L, R. 5 Ch. D, 684. 


PART XIV.| THE MADRAS LAW JOURNAL REPORTS. 447 


provides money to pay off a former charge as consideration 


for a second charge to himself keeps alive that former charge ; 


for his own benefit, or extinguishes it, isa question-of intention. 
~ To a large extent it may be said that that is a question of fact 
and there may be express declarations of intention which con- 
clude the matter. But usually there is no such expression of 
intention and certain presumptions have to be made with regard 
to what the intention of the parties is likely to have been. 
The argument for the appellant, is that where the consi- 
deration for a second charge takes the form of payment of a 
first mortgage by a second mortgagee the payment is made by 
him merely as an agent of the owner of the equity of redemp- 
tion and the payment as his payment. Itis common ground 
that the rule to be followed is that laid down by the Privy 
Council in Gokal Das v. Puranmal Premsukhdas, 3 and 
that is, thata man havinga right to act in either of the 
two ways, 1.¢., either to extinguish or keep alive a charge, 
shall be assumed to have acted according to his interest. In 
that case their Lordships treated the payment by the subse- 
quent mortgagee to be his own payment so that his interest was 
what was to be looked at and there can be no doubt that the 
interest of a subsequent encumbrancer must always be to keep 
alive a prior charge which he has paid off for his own bene- 


fit. The trouble has arisen from this that their Lordships in: 


Mohesh Lal v. Mohant Bawan Das 2 appear to have treated it 
as a general rule that when a mortgagee. is directed to 
apply the loan in discharge of a prior mortgage the pre- 
sumption is that the payment is to be regarded as primarily 
the payment of the mortgagor and ‘that his interest can only 
be to extinguish the first charge. On a careful consider- 
ation of that case we have come to -the conclusion that it 
lays down no such general rule but merely decided on 
the facts of that case, one of which was that there was a 
running account between the mortgagor and the second 
mortgagee Who acted as his banker, that it was proved 
that the intention was to extinguish the prior charge and 
not to keep it alive. There was no doubt in that case 
about the fact that the banker took over possession of the 


1. (1889) I. L. R. 10 Oal. 1036. 23. (1883) Į. D. R. 9 Cal. 961. 
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mortgage when he paid it off but their Lordships held that he 
took possession of it merely as a receipt, for it was endorsed 
with the recital of his discharge and that it was merely the 
case of an agent taking a receipt on behalf of his principal | 
when he made a payment for him, which of course it would 
be his duty to do. They declined to take the view in that 
case that the taking possession of the prior charge was 
any evidence of an intention to keep it alive for the benefit 
of the subsequent encumbrancer. We think that this was no 
more than a finding of fact upon the peculiar circumstances of 
that case. We venture to think that it is an error to treat 
as laying down a hard and fast presumption that directly the 
mortgagor pays off a prior encumbrancer the payment must be 
treated as made solely as the agent of the mortgagor and that 
the intention accordingly must be presumed to be to extin- 
guish the prior security. That, in our view, would be in 
conflict with the decision of the Privy Council in Gokal Das v. 
Puran Mali and with a long series of cases in this 
and the other Courts uf India of which we may take as an 
example the latest decision of this Court (Seshagiri Aiyar and 
Moore, JJ.) in Avathoraman Kutti v. Ittitkaparambil Uthan 2, 
We think that the observations of Srinivasa Ayyangar, J. in 
Muthammal v. Raju Pillai, 3 are obiter, and with respect 
to that learned Judge we think they are coloured by a view 
of the effect of the decision in Mohesh Lal v. Mohant Bavan 
Das 4 which we regard as erroneous. 


In the present case the subsequent mortgage contained 
not merely a direction that the latter encumbrancer should 
discharge the earlier mortgage but should take it back with 
the endorsement of payment thereon. Were it necessary 
so to decide we are prepared to hold that such a direction 
points to an intention of keeping the charge alive. For there 
is no hint that the instrument is to be received by the 
mortgagee merely as the agent of the mortgagor as a receipt, 


“and handed back to him. But apart from that, we think that 


a long series of decisions in the Indian Courts which we 
believe to be in entire conformity with the decision of the 





1. (1884) I. L.R, 10 Oal. 1086 a (1920) M. W. N. 148 
3. (1917) I.L. R. 41 Mad. 518 at p. 516 4. (1888) I. L. R. 9 Ọal. 961, 
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Privy Council in Gokal Das v. Puranmal 1 have established 
the rule that in the absence of special circumstances to show 
the contrary, such as we believe existed in Mohesh Lal v. 
> Mohant Bawan Das 2the presumption is when a subsequent 
encumbrancer pays off a prior encumbrance, with the consi- 
deration money of his own encumbrance he does so with the 
intention. of keeping the prior encumbrance alive. It is 
obvious that in the vast majority of cases such an arrangement 
would be made for the protection of the subsequent mort- 
gayee. The mortgagor probably wants the money for himself, 
rather than to discharge his existing debts and the origin of 
such a stipulation is most likely to bea distrust felt by the 
subsequent mortgagee as to the use to which ‘the money 
would be put if he handed them direct to the mortgagor, who, 
instead of discharging the prior encumbrance, might squander 
the money for his own purposes. We think that a mortgagee 
who inserts in the mortgage bond the stipulation that he and 
not the mortgagor shall pay off the prior encumbrance can in 
the absence of any indication to the contrary be rightly pre- 
sumed to have wished to make that payment by his own hand 
with a view to keep the prior encumbrance alive for his own 
benefit. l 

We are therefore of opinion that the Lower Courts were 
right and that the appeal must be dismissed with costs. 

A. V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ABDUR RAHIM AND MR. JUSTICE 
_ PHILLIPS. 





Mahomed Ali Sheriff and athens ... Appellanis* (Plaintiffs) 
D. A; z 
Büdhaiaiu Venkatapathi Raju ... Respondents (Defendants.) 
and others. 1, 3, 4 and 5). 


Sale-deed—Construction—Covenant for title—Hapress covenani—Imoplied cove- 
nant—Transfer of Property Act, S. 55, Cl. (2)—Implied covenant for title—Contract 
n the contrary—V endee’s knowledge of defect in title of Vendor—Effect—Limitation 
act, Arts. 97 and 116—Applicability—Sale subsequently set as:de—Sale under 
vagistered sale-deed—Vendee deprived of possession in couseguence—Swit by him for 
aumages —Limitation—Starting point. 
* Appeal No. 162 of 1919, _ Dated 28th Jan., 1920, 
1. I.L. R. 10 Oal, 1085, 9. I. L. R. 9 Cal. 961, 
57 
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Mahomed Ali A sele-deed recited that it had been settled previously to dispose of by sale to 
Sheriff the vendee the vendor's right, title and interest in the lands covered by the deed, 
v. f It then set out the previous transactions whioh formed the links in the chain of 
wi aaa the Yendor’s title and went on to atate that the vendee and others had been in 
i possession of the lands under a cowle granted by the vendor and that “ you the 
vendee shall henceforward be enjoying the same hereditarily and with wight of 
alienation by gift, eale or otherwise as you please. Removing the hindrances to 
this arising from my (vendor’s) agnates or king or neighbour, I shall see thas 
the sale is given effect to in your favour without any obstruction.” Held, that the 
deed contained an express covenant for title ; that, even if it did not, a contract on 
the part of the seller would be imported by virtue of S 55, Cl. (2) of the Transfer of 
Property Act; and that the Court below was wrong in holding that a contract to the 
contrary could ba gathered from the terms of the deed within the meaning of the 
Section. 
The effect of a covenant for title is not to be got rid of except by the vendor 
indicating to the purchaser by use of clear and unambiguous expressions that he 
did not mean to guarantee that he had a good title to the property and was 
entitled to convey the sama. 
Mere knowledge on the part of the vendee of a defect in the title of the 
vendor will not by itself defeat the vendee’s right on the basis of a covenant 
implied by S. 55, Ol. (2) of the Transfer of Property Act. 


Property which bad been purchased from the widow ofa deceased hindu was 
sold to the appellants under a registered dead, dated 5—5—1896. The reversioners of 
the widow obtained a decree on 80-—3—1911 setting aside tha sale by her, and took 
possession of the property sold to the appellants on 29—11—11. An appeal filed 
from that decres by the appellants was upheld by the High Court on 7—10—14. 
In a suit instituted by appellants on 6--10—'17 for damages, held, that, treated as 
a suit for money paid upon an existing consideration which afterwards failed, time 
ran from 380—3—’11, the date of the decree of the first Court, and not from 
7-—10-—'14, the date of the appellate deoree. 


Tuscurt Boid v. Pritht Chand Pal Choudry followed. 
Rajagopalan v. Thirupponandal Thambiran 2 treated as over-ruled. 


Held, rather that, ruled treated as a suit for compensation for the breach of the 
covenant for quiet enjoyment contained in the registered, of sale Art, 116 applied to 


the case, and the starting point of limitation was 99 ~11—’11 the date of 
appellant’s. 


Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Rajahmundry in O. S. No. 9 of 1918. 

P. Somasundaram, for Appellants. 

V. Ramadoss and K. Venkatrama Raju, for Respondents. 

The Court delivered the following 

Judgment :—Upon the construction of Ex. A which ` 


is a deed of sale in favour of the Ist Plaintiff (1st Appellant) 
by the father of Defendants 1 to 3 the Subordinate Judge came 





ST OO, a aaa, 
1, (1918) I L. R. 46 O. 670=86 M. L. J. 567. 3, (1907) 17 M, L.J. 149. 
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to the conclusion that, itdid not contain any express warranty 
of title and that the warranty implied by S. 55, Cl. 2 of 
Transfer of Property Act was negatived by special corstract 
to the contrary embodied in Ex. A. Ex. A recites “it has 
been settled previously to dispose of by sale to you for 
Rs. 2,800 my right, title and interest in the marginally noted 
30 acres 59 cents of land.” Thenit sets out the title of the 
vendor beginning witha deed of sale of.16th March, 1875, exe- 
cuted by D. Suryanarayanaraju’s wife’ Venkataramanaiah alias 
Ramaniah in favour of Chinakondaraju and next the sale, 
dated 21st February, 1878, by Chinakondaraju to Jagannatha 


-© Raju who sold the property to the vendor under Ex. A bya 


deed, dated 30th August, 1878. - It goes on to state thatthe 
vendee and the others: had.been in possession of the land 
under a cowle granted by the vendor and that “ you, the 
vendee ‘shall henceforward. be enjoying the .same heredi- 
tarily and with right of alienation by gift, sale or 
otherwise as you please. Removing the hindrances,to this 
arising from my agnates or king or neighbour I shall see that 
the sale is given effect to.in your favour without any obstruc- 
tion. We understand that the phrase. “free of obstruction 
arising from agnates or king or neighbour:or others” is the 
usual covenant for title used in deeds of sale in Telugu districts. 
But it is ‘pointed out that if that phrase imports a general 
covenant for title, we must hold that the omission of the 
word “others” was deliberate and meant to qualify that cove- 
nant. It is not possible to accept this contention unless the 
phrase was used as an absolute covenant for title it is difficult 
to understand what else could have been meant by providing 
against obstruction from vendor’s agnates, the vendor being a 
male or from his neighbour. In our opinion the omission of 
the word “others” can make no difference in this connec- 
tion. And thisis made quite clear from the next clause “ I 
. shall see that the sale is given eftect to in your favour without 
any obstruction.” 

The argument which found favour with the lower court 
was based on the fact that the previous deeds of sale of this 
land including the one by Suryanarayanaraju’s widow are 
specifically. recited and also on the statement in Ex. A that 
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the “right, title and interest” of the vendor in the land was 

intended to be sold. As regards the last that must be con- 

struéd with reference to the subject matter of the conveyance. 

What the vendor clearly wanted to convey was the fee simple 
of the land to which he claimed to be entitled and the phrase 

“right, title and interest” does not mean right title and interest, 
if any and the phrase could not be taken to protect a vendor 

who it turns out had no saleable interest at all in the property. 

The recital of the previous transactions which formed the links 

in the chain of the vendor’s title has not the effect in law 

of warning the yendee that the vendor had no title or that he 

had a title liable to be defeated because of some hidden defect 

so as to exempt the vendor from all liability. We think Ex. A 

contains an express covenant for title. Even supposing that 
it does not, still a contract on the part of the seller would be 
imported by virtue of S. 55, Cl. (2) of the Transfer of Property 
Act to the effect that the interest which he professed to trans- 
fer to the buyer subsisted and that he had power to transfer 
the same. We have already indicated that upon the terms of 
the document the Subordinate Judge was: wrong in holding 
that a contract to the contrary could be gathered from the 
terms of Ex. A within the meaning of S. 55. 


The law is well settled that the effect of a covenant 
for title is not to be got rid of except by the vendor indicating 
to the purchaser by use of clear and unambiguous expressions 
that he did not mean to guarantee that he had a good title to 
the property and was entitled to convey the same. It will be 
sufficient in this connection to refer to the case of Seaton v. 
Maph, 1 where at p. 862 Knight Bruce V. C. says “ when 
the vendor sells property under stipulations which are against 
common right and place the purchaser in a position less 
advantageous than that in which he otherwise would be, it is 
incumbent on the vendor to express himself with reasonable 
clearness; if he uses expressions reasonably capable of mis- 
construction, if he uses ambiguous words the purchaser may 
generally construe them in the manner most advantageous to 
himself ” and to the case of Page v. Midland Railway Co., 2, 


—————, 





1, 68 E.R. 869. 3. (1894) L. R. 1 Ch. 11 atp. 20, 
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where it is stated “If a vendor does not intend that his 
covenant for title shall extend to defects disclosed to the 
purchaser whether on the face of the deed or aliunde the 
vendor must take care to word his covenant, so asin terms to 
cover such defects, or he must insert some clause in the deed 
clearly by explaining and controlling his covenant. This is in 
accordance with the ordinary rules of construction and with 
fair dealing............ There is no authority for not giving effect 
to the clear and express words of a vendor’s covenant-for title 
simply because a defect covered by them was disclosed by a 
recital in the conveyance." The same rule of law is laid 
down in Raghava Atyangar v. Samachariar! and Digambar 
Das v. Srimathi Nishibala Debi.-2 


Reliance was placed by the learned Vakil for the respon- 
dent on a judgment of Subramania Aiyar and Davies, JJ. in 
Subramania Aiyar v. Saminatha Aiyar.3 We do not find that 
the law is laid down differently there. All that is laid down is 
that an express covenant will do away with the effect of all 
the implied ones and that the insertion of any express 
covenant on the part of the grantor would qualify and 
restrain the force and operation of an implied covenant with- 
in the import and effect of an express covenant. In that 
case it was held that there was a special contract by which 
the vendor bound himself to pay a fixed sum of money by 
way of damages and that the plaintiff therefore was not 
entitled to any other rights which the general law but for this 
contract would have given him. It must be taken to be 
well established that mere knowledge on the part of the 
vendee of a defect in the title of the vendor would not by itself 
defeat the Vendee’s right on the basis of a covenant implied by 
S. 55 Cl. (2). See Subbaraya Reddiar v, Rajagopala Reddiar. 4 
Thekkamangalath Raman alias Kochu Podwal v. Kakkasai 
Pozhiyot Manakkal Karnavan ® and Vellayappa Rowthen v. 
Bava Rowthen. 6 

The riext question argued before us is one of limitation 
and the facts which gave rise to it are as follows :—The sale 
1. (1918) 1L W.8. 4, (1910, 15 0. W. N. 655 at 659, 


8, (1897) I. L. R 21 Mad. 69,7M.L.J. 319. 4. (1914) M. W N. 876. 
5. (1915) 28 M, L. J. 184. 6. (1915) 29'I. C. 747, 
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Mahomed a; tO the appellants as already stated was on the 5th May 1896. 

PO MS The reversioners tọ the estate of Suryanarayanaraju to whom 
Venkatapathi this property belonged and whose widow made the sale on 

Spn which the present vendor’s title is based obtained a decree, 
on 30th March 1911 setting aside the widow’s sale. They 
obtained possession on 29th.November 1911. An appeal having 
been filed from that decree by the present plaintiff the decree 
of the first Court was upheid by the High Court on the 7th 
October 1914. The present suit was instituted on. the 6th 
October 1917. The learned Subordinate Judge overruled the 
plea of limitation firstly on the ground that Art. 97 which 
lays down three years for a suit for money paid upon an exist- 
ing consideration which afterwards failed, from the date of the 
failure applied, and following the decision of this Court in 
Rajagopalan v. Thiruppanandel Tambiran 1 he held that time 
would be counted from the date of the decision of the High 
Court, that is 7th October 1914. So far as Art. 97 is concern- 
ed according to a very recent decision of the Privy Council in 
Juscurn Boid v. Pirthi Chaand Lal Chowdhury,2 time would 
run from the judgment of the first Court and would not be post- 
poned till the decision of the Appellate Court. Sir Lawrence 
Jenkins who delivered the judgment of the Board says at page 
678 “ Both Courts have held that the failure of consideration 
was at the date of the first Court’s decree. Their Lordships feel 
no doubt that as between these two decrees this is the correct 
view, for whatever may be the theory under other systems of 
law, under the Indian law and procedure an original decree 
is not suspended by the presentation of an appeal nor its 
operation interrupted where the decree on appeal is one of 
dismissal.” The ruling of this Court relied on by the Subordi- 
nate Judge and other rulings to that effect must therefore to 
this extent be held not to be good law. But we think that 
the Subordinate Judge was right in applying Art. 116, which 
allows 6 years for a suit for compensation for the breach of 
the contract in writing registered from the date of the breach. 
In this case there is not only an express covenant for title but 
also one for quiet enjoyment and that latter covenant must be 
taken to have been broken when the plaintiff was dispossessed 
anne eae c 


. 1 (1909) 17 M. L. J. 149. _ 32, (1918) I. D. R., 46 Cal. 670, 
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and possession was given to the reversioners, i.e., on the 29th Mahomed Ali 
November 1911. In the case before the Judicial Committee PAPES 
above referred to it was also contended that the period, of wa TA 
„limitation should be taken to have begun to run when the 

plaintiff’s possession was lost. But they held that the quality 

of possession acquired by the purchaser in that case (it was 
apparently merely formal and not actual possession) was such 

as to exclude the idea that the starting point was to be sought 

inthe disturbance of possession. But that could not be 
predicated of the possession of the present plaintiffs who were 

in actual possession and enjoyment of the property until dis- 

possessed in execution. of the decree obtained by the rever- 

sioners. -It has been held in some cases that where a deed 

3f sale is found to be void ab initio the cause of 

action. for breach of covenant for’ title arises on the date 

of the sale (See Venkata Narasimhulu v. Peramma, 1) if the suit 

is one covered by Art. 62. Butin this case it could not be 

said that the cause of action for compensation for breach of 

covenant for quiet enjoyment aruse on the date of sale. The 

sale was not void ab initio but only voidable at the instance of 

the reversioners, The covenant for quiet possession could not 

be said to have been broken until the date of disturbance of 

the plaintiff's possession. | 


c The appeal must be allowed and the ‘plaintiffs will have 
a decree for damages which will be assessed as follows: 
Rs. 2,800 the price which the first plaintiff paid for the 
property plus interest on that amount at six per cent. from the 
date of dispossession, namely, 29th November 1911, plus the 
amount of mesne profits which they had to pay under the 
decree in the reversioner’s suit, namely, Rs. 1,071 and also costs 
paid by them under that decree amounting to Rs. 1,272-10-0. 
The appellants will have their costs from the respondents both 
in this and in the lower Court. 


A. S. V. 


1. (1894) I L. R. 18 M+1.173=5 M L.J. 33. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
SESHAGIRI AIYAR. 


Veyindramuthu Pillai ... Appellant * in all the appeals. 
and Petitioner in all the 
petitions (Respondent beli 


v. tioner and resþondent respect- 
ively.) 
Maya Nadan ... Respondent in A. A.O. Nos. 


188 and 260 of 1918 and 
C.R. P. Nos. 515 and 594 
of 1918. (Petitioner and 
respondent respectively.) 


MAN Transfer of Property Act, S: 52—lis Pendens—Money decres—Execution and 
Di z iat sale of judgment debtor’s property—Sale ponding suit upon morigage of same pro- 
Maya Nadan. eriy—Suit instituted after attachmens and before sale in emecution of money decree 

—Decree in morigage suit and sale in execution— Possession of Property—Rights of 
the purchasers at the two sales— Possession obtained by money decree execution 
purchaser —Order directing possession to be given to mortgage decree executton- 
purchaser —V alidity—Appealability—C. P. C.—O. 21 R. 108-—Hf feci. 

Appellant represented the purchaser at 4 court sale held in execution of & 
money decree. After the attachment in pursuance of which the said sale was held 
but before the sale itself a suit was instituted on a mortgage of the properties sold 
and was pending at the date of the purchase by appellants predecessor in interest. 
Later a decree for sale was passed and the respondent bought when the sale took 
place. On his claiming delivery he found the appellant already in possession and 
<btained an order for possession after removing appellant’s obstruction. On 
appeal by appellant against that order, held, that O. 21,R.108 was no bar to the 
maintainability of the appeal ; 

that,.the purchase under which appellant claimed being a purchase pendente 
1448, the respondent was entitled to oust appellant, the latter's right, if any, to 
redeem the mortgage and obtain possession being enforceable if at all by means of 
a separute suit. l 

Appeal against and petitions to revise the order of the 

4 
Court of the Subordinate Judge of Ramnad at Madura in E.A. 
No. 374 of 1918 in E. A. No. 322 of 1918 in E. P. No. 269 
of 1917 in O. S. No. 64 of 1916 (on the file of the Court of 
the Temporary Subordinate Judge of Ramnad at Madura) in 
E. A. No. 36 of 1918 in E. P. No.1 of 1918 in O. S. No. 64 


of 1916 (on the file of the Court of the Temporary Subordinate 


*Appeals against Orders Nos 138,260 and 315 of 
1918 and Civil Revision Petitions Nos. 516, 694 9th Deo. 1919. 
and 1227 of 1918. 
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Judge of Ramnad at Madura and in M. P. No. 165 of 1918 in 
E. A. No. 157 of 1918 in E. P. No. 269 of 1917 in O. S., No. 
64 of 1916 (on the file of the Court of the Temporary Syb- 
ordinate Judge of Ramnad at Madura) respectively. 

These cases came on for hearing after the expression of 
the opinion of the Full Bench. (Sec. 38 M. L. J. 32.) 


°” T. R. Venkatarama Sastri, for Appellants. 
S. °T. Srinivasagopalachari and A. Chidambaram, for 
Respondents. 


The Court delivered the following. ~ 

Judgments :—Oldfield, J.—The opinion of the Full Bench 
has established that S. 47, C. P. C. is applicable to these 
proceedings. It is however objected further that they are 
covered also by O. XXI, R. 103 and that in accordance 
with it in the absence of a suit the order of the Lower Court is 
conclusive. It is to be observed that the reference to “any 
party ” in the rule is to any party to the petition, not to the 
decree under execution. This is clear in view of the form of 
the provisions in the previous Code and the division of the 
former S. 335 into two parts, of which the present rule 
represents the second. The, expression “any party ” being 
interpreted inthe manner suggested, there is no reason for 
holding as has been held in connection with the- similar claim 
petition procedure that the rule excludes the application of 
5. 47 to cases, such as the present, between parties or their 
representatives. 

To turn next to the merits, the material facts are that the 
appellant is or represents the purchaser at a Court sale held in 
execution of amoney decree. After this attachment but before 
the sale a suit was instituted on a mortgage of the properties 
sold and was pending at the date of the appellant’s purchase. 
Later a decree for sale was passed and the respondent bought 
when the sale took place. On his claiming delivery he found 
the appellant already-in possession and the decisions under 
appeal depend on the Lower Court’s conclusion that as they 
were there in virture of a purchase pendente lite the respondent 
was entitled to oust them, their right, if any, to redeem the 
mortgage decree and obtain possession being enforceable if at 
all by means of a separate suit which they were at liberty to 
bring. 
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Argument has been based toa great extent on the fact 
that ithe attaching creditor, with reference to S. 91 of the 
Transfer of Property Act should have been made a party to the 


mortgage suit and that as he was not, the appellants purchasing 


at the sale held under his attachment are in some manner en` 
titled to treat the proceedings in the mortgage suit as not 
binding on them. But neither 5. 91 nor O. 34, R. 4, 
which is also relied on confers onan attaching creditor any 
interest in the equity of redemption tn the mortgaged property; 
they are merely statutory provisions for his right to redeem 
and to be impleaded in proceedings on the mortgage. Inde- 
pendently of these provisions and as an attaching creditor, he 
obtained no interest in the property and nothing to which any 
equity in his favour founded on the infringement of those pro- 
visions could be annexed or which could pass from him to the 
purchaser at the sale held at his instance, or which he could 


after he had purchased himself (as he has done here) rely on as 


improving his title. This was the view taken in Shananda 
Chandra Pal v. Sri Nath Roy Choudry, t and I concur with 
the learned Judges responsible for that decision in dissenting 


from Gulam Hussain v. Dina Nath, 2 to this extent and for the 


reasons they give. Reliance also has been placed on Venkata- 


seetharamayya v. Venkaramayya, 8 in which Ghulam Hussain v. 


Dina ‘Nath, 2 was followed, and on the references in it to the 
interest of the attaching creditor. But whilst it may be 
doubted whether those references were an accurate description 
of the attaching creditor's position, it is material. that the 
question before the Court was whether he was entitled to bring 
the property to sale, not -whether the purchaser at such a sale 
was entitled to retain possession. 

The right of the attaching creditor to bring the property 
to sale, notwithstanding the pendency of mortgage proceed- 
ings may in fact be conceded without effect on the argu- 
ment, on which the decision under appeal is founded. That 


argument is based on S. 52 ofthe Transfer of Property Act; 


and what it does affect is not the attaching creditors’s right to 
a sale but the extent of the interest which such a sale would 


Tr a Re Be a ea vale agi 
1». (1912) 17 0. W. N. 871. 9, (1901) I. L. R. 28 All. 467, 
$. (1912) I. L. R. 37 Mad. 419 
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pass. For S. 52 does not invalidate a sale held pendente lite 


-but only subjects the property in the purchaser's hands to the 

decree in which. the pending litigation may end as thogh 
eno transfer has taken place. That is it makes it liable for 
the mortgage amount and imposes on the purchaser the 
same obligation to pay that amount in order to protect it, 
as. would have been imposed by the decree if no. transfer had 
taken place. In the present case the mortgagor has made no 
such payment but has allowed.the: property to be sold and, as 
he would not have been entitled to retain possession against 
the mortgage-decree purchaser, the . appellant cannot do so 
either. I 

This. entails acceptance of the Lower Court’s conclusion, 
and in accepting it I endorse its refusal to express an opinion 
as to the appellant’s right to redeem by taking separate pro- 
ceedings. This result entails dismissal of all. the appeals. The 
appellant will pay the respondent's costs in each. 

The connected Civil Revision Petitions are dismissed but 
without costs. 

Seshagiri Aiyar, J :—I agree. Notwithstanding the con- 
clusion of the Full Bench that the question should be dealt 
with under S. 47 of the Civil Procedure Code, Mr. Srinivasa- 
gopala Chariar contended that no appeal lay because of 
O. XXI, R. 103. There has been a change in the language 
between the old and the new Codes in this matter and 
a first reading of R. 103 suggests that unless the resist- 
ance is by the judgment-debtor, the only remedy of the 
resisting party is by way of suit. But this Court has always 
held with reference to the provisions relating to claims 
that if the claimant comes under S. 47 the fact that a 
remedy by suit is given to him qua his rights as a claimant 
would not take away his right under S. 47. The defini- 
tion section includes in the definition of decree: “ the deter- 
mination of any question within S. 47.” Therefore in 
my opinion an appeal lies. I respectfully dissent from Zzipru 
v. Hari Snpdushet. 1 

The main question is whether an auction purchaser under 
a money decree who has obtained possession can compel a 
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| mortgagee or a purchaser under the mortgage decree to leave 


his possession undisturbed provided he is willing to redeem 
thé mortgage. The only decision in which, there are obser- 
vations in point on this subject is Ghulam Hussain v. Dinae 
Nath. That has been dissented from in Shananda Chandra 
Pal v. Sri Nath Roy Choudry. 2 In these circumstances it js 
desirable to examine the basis of the contention put*forward 
on behalf of the auction purchaser. Under S..91 of the 
Transfer of Property Act an attaching decree holder has got 
the right to bring a suit to redeem the mortgage. Does this 
give him an interest in the property ? The question is 
now settled that an attachment confers no interest in the pro- 
perty attached. Reading S. 91 cl. (f) with this well recog- 
nised rule the proper construction to be put on the section 
is that by virtue of his right to bring the equity of redemption 
to sale he is given the privilege of instituting a suit for redemp- 
tion and no more. I do not think that any interest in property 
asin the case of a puisne mortgagee can be ascribed to the 
attaching decree-holder. Mr. Venkatarama Sastriar referred 
to the language of O. 34, R. (1) and asked us to 
hold that S. 91 cl. (f) of the Transfer of Property Act 
was intended by the legislature to give an interest in the 
property to the attaching creditor. R. 1 of O. 34 refers 
to the substantive right mentioned in S. 91 of the Transfer 
of Property Act and cannot and does not enlarge that right. 
In my opinion, the right which the attaching creditor 
possesses of suing to redeem is not an interest in property. 
The learned Vakil for the appellant contended that this conclu- 
sion would militate against Venkata Seetharamayya v. Venkata» 
ramayya.8 As I understand that judgment what the learned 
Judges had to decide was whether a mortgagee purchaser who 
failed to implead an attaching creditor can sue for a declara- 
tion that the latter is not entitled to pursue his further remedies 
under the attachment. They held that as he was a necessary 
party and was not made a defendant his rights were not 
affected. What those rights may result in need not be con- 
sidered now and was not considered then. The decision rests 








1. (1901) I. L, R. 28 All, 467. 2. (1912) 17 0. W. N. 871, 
8. (1912) I, L, R. 87 Mad. 418. 
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upon the broad proposition recognised by S. 85 of the Transfer 
of Property Act re-enacted in O. 34, R. (1) that a person 
who ought to have been is not affected by any decree that may 
be passed behind his back. He can regard the result of the 
suit as infructuous so far as his rights are concerned and 
proceed to enforce them, notwithstanding the decree in the 
suit. The principle is that a person who ought to have been 
brought before the Court and was not, should be placed in 
status quo anie. That I understand, is the principle which 
underlies Mulla Vittil Seethi v. Achuthan Nair. 1 That was a 
case of a puisne mortgagee in possession; it was held that the 
sale obtained in a suit brought by the first mortgagee without 
impleading the puisne mortgage did not affect the latter’s 
possession. The decision in Lakhpzt Rai v. Fakahruddin,2 may 
also be cited as showing that a money decree purchaser cannot 
claim to retain possession merely because he purchased the 
property first. 

The learned Vakil contended that the true principle applica- 
ble to such cases is to be held that thé first purchaser is entitled 
to retain possession against subsequent purchasers. This prin- 
ciple is no doubt well established as regards competing purchas- 
ers under money decrees. It has also been accepted as regards 
contending mortgage decree purchasers. Is the extension of 
this doctrine justifiable when the competition is between a 
purchaser under the money ‘decree anda purchaser under a 
mortgage decree ? Having regard to the fact that no interest is 
transmitted by the money decree-holder to his auction pur- 
chaser, Ido not think such an extension is warranted. Let 
us see what the result of upholding such a contention would 
be. The attaching decree-holder who had the right to sue 
to redeem would have his rights enlarged on account of the 
failure to include him asa party defendant. On what prin- 
ciple is this addition to‘ his rights to be justified ? Mr. Venkata- 
rama Sastriar suggested that as, if the money decree-holder 
had put up the equity of redemption to sale, the purchaser 
standing in the shoes of the mortgagor can compel the mort- 
gagee to grant him time to redeem, the fact that he purchased 
during the pendency of the mortgage suit should not affect 
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this right. This argument necessitates the examination of the 
theory that the attaching creditor is nos affected by lis pendens. 

It was contended on the authority of Krishna v. Mallayya+ that 
a person who ought to have been impleaded is not affected by 
the doctrine of lis pendens. That was a case of the application 
of the doctrine to co-defendants. The learned Chief Justice 
applied the analogy of res judicata to that case. I do not think 
it was intended to lay down that all the rights and infirmities 
applying to res judicata were attracted by lis pendens. No doubt 
S. 52 of the T. P. Act is not in terms applicable to Court 
salés, the reason being that where a competent Court 
having jurisdiction to do so sells property that sale is not viti- 
ated by the fact that another court had the seizin of a suit 
relating to the same property. But the principle under- 
lying the section is applicable to a person who with 
knowledge that a suit is pending relating to the property 
deliberately ignores such a suit and purchases the ‘property. 
True knowledge is not a factor which affects the applicability 
of lis pendens. But in estimating the value of the rights 
acquired by such a purchaser is it inequitable to say “you knew 
that a suit was pending and if you purchased with knowledge 
of such a pending litigation, you cannot claim to supersede 
the rights of the mortgagee in that suit.” I am inclined to the 
view that the principle of first purchase is not applicable under 
these circumstances ; and where it conflicts with the reason 
underlying O. 34, R. 1, namely, that a failure to implead places 
the respective claimants only in status quo ante. | am prepared 
to give precedence to the latter right. The dccision in Chinnu 
Pillai v. Venkatasami Chettiar, 2turned upon the interest in 
property possessed by a puisne mortgagee and therefore is not 
inconsistent with the view I have taken. 


For these reasons, I agree with the conclusions of my 
learned brother that the Civil Miscellaneous Appeals should be 
dismissed with costs and also with the order as to the Civil 
Revision Petitions. 

A. S. V. 


& 


a ae ma maea Kaka gagaran aan, 
1. I.L R. 41 Mad. 468. 2. (1916) 1. L. R, 40 Mad. 77. 
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IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 


PRESENT :—MR. JUSTICE SADASIVA AIYAR AND MR. 
JUSTICE SPENCER. ° 


Minor Venkata Reddi and others. Appellants* (Plaint- 
iffs 4, 5, 1 and 8). 
v 


Muthu Pambulu Naick and others. Respondents (Defend- 
| ants Nos. 1 to 3 and 
2nd plaintiff). 


Evidence Act Ss. 68 and 69—Mortgage—Attestation—Mode of proof—Require- 
ments of tha lands. 

In a suit to.enforoe a mortgage plaintiff examined one of the attesting 
witnesses who proved that he saw the mortgagor sign the mortgage deed and that 
he signed his name asan attesting witness. On the face of it the mortgage 
appeared to have been attested by two other witnesses but thay were nob examin- 
ed. Nordid the witnesses called say that there was any other attesting witness 
present at the time when the mortgagor signed the morigage deed. 

Tela, that the mortgage had been properly proved under S, 68 of the Evidence 
Aot and that the plaintiff was entitled to a mortgage deoree. 

" Shib Dayal v. Sheo Ghulam 1, Ram Dei v, Munna Lal 2, Relied on. 


Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Ramnad at Madura in 
Appeal suit No. 40 of 1918 (A. S. No. 335 of 1918 on the file 
of the District Court, Ramnad) preferred against the decree of 
the Court of the District Munsif of Sattur in Original Suit 
No. 254 of 1916. 

N. R. K. Tatachari and P. R. Srinivasan, for Appellants, 

K.V. Sesha Aiyangar, for Respondents. 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J.—The plaintiffs 1, 4 and 
.5 are the appellants mentioned in the memorandum of Second 
Appeal-preferred to this Court. As it appeared that the 3rd 
plaintiff's name was Jeft out by an oversight of the appellants’ 
‘earned vakil, we allowed the memorandum of Second Appeal 
! to be amended by adding the 3rd plaintiff's name also as an 
appellant. 

"The suit was brought upon a hypothecation bond executed 
‘by the 1st defendant in August 1912. Four items of property 
were hypothecated out of which item 2 was afterwards sold by 


a S.-A. No: 817 of 1919. 15th March, 1920. 
1. (1916) I, D. R. 89 A. 241. ` 2. (1916) I. L. R. 89 A. 109, 
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Minor the Ist defendant to the 2nd defendant. The 2nd defendant 
wa then hypothecated it to the 3rd defendant. Defendants 2 and 
v. 3 remained ex parte both in the court of first instance and in 
Pambnlu the lower appellate court. The ist defendant in his written 
ints statement described the plaint bond as “the suit mortgage debt ~ 
ee. bond.” The plaintiffs in their plaint claimed a charge on the 
properties and sued for sale on the basis of that charge. If the® 

1st defendant had intended to plead that the document did not 
create a charge owing to its alleged invalidity as a mortgage, 
he ought to have raised that plea expressly in his written state- 
ment. Under Order VIII, Rule 5, C. P.C. “every allegation of 
fact in the plaint, if not denied specifically or by necessary im- 
plication or stated to be not admitted in the pleadings of the 
defendant, shall be taken to be admitted except as against a 
person who is under a disability.” The allegation of fact in 
the plaint that the mortgage bond gave the plaintiffs a right to 
bring the properties to sale as creating a charge on the proper- 
ty not having been denied specifically or by necessary implica- 
tion must be deemed to have been admitted by the 1st defend- 
ant. The lower appellate court therefore used its discretion 
wrongly in requiring proof or rather in taking the validity of 
the document is a mortgage is not proved on the evidence on 
record even as against the 1st defendant. Of course under the 
proviso to Order VIII, Rule 5, “the court may in its discretion re- 
quire any facts so admitted to be proved otherwise than by such 
admission.” But that discretion should usually be exercised 
by the court of first instance and would be exercised pro- 
perly in cases where the court of first instance suspects on 
prima facie grounds that the admission was made collusively 
or in order to evade a rule of public policy. However I shall 
for the purposes of the decision of this case even assume that 
the first defendant did not admit the validity of the document 
as a mortgage. l | 


As regards defendants 2 and 3 they were ex parte (as I have 
said) in both the courts below and had not appealed against 
the decree of the court of first instance directing item 2 also 
(that property in which alone they were interested) to be sold 
for the mortgage amount and I think that the lower appellate 
‘court again used its discretion (under.O. 41, R. 33) in a wrong 


t a « 
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manner in interfering with the District Munsif’s decree so far 
as it affected the ex parte defendants 2 and 3 on a mere 
technical ground. However I shall again assume thate its 
discretion in this matter also was not exercised improperly. 
Even then it seems to me that the Lower Appellate Court should 
have given the plaintiffs an opportunity to fill up the alleged 
gaps inethe evidence which were not at all considered material 
by the first Court and should in the language of the proviso to 
Order VIII, Rule5 have “required evidence” of the facts which 
it considered not proved before finding them against the present 
appellants. But it is unnecessary to deal with this point also 
further. 


The only remaining short question is whether the mort- 
gage deed has been proved to create a valid charge (having re- 


: gard to S. 59 of the Transfer of Property Act) on the evidence 


actually adduced in this case and not disbelieved by the 
Lower Appellate Court. S. 59 requires that a mortgage securing 
a principal amount which is Rs. 100 or upwards should be crea- 
ted by a registered instrument signed by the mortgagor and 
attested by at least two witnesses. It has been now settled that 
an “ attested ” document means a document whose execution 
by the executant has been actually seen by the apparent attestor. 
See Shamu Patter v. Abdul Kadir Ravuthan 1. 


The next point for consideration is “ how is a document 
which purported to be attested by two witnesses to be proved 
in order that it may be accepted by the Court to be a valid 
mortgage document, such a document being required by law 
to be attested by two witnesses ?” For this purpose, we have 
to look into the Evidence Act where Ss. 68 and 69 contain pro- 
vision as to the mode of proof of “a document which is required 
by law to be attested,” a mortgage document for Rs. 100 
or upwards being such a document. S. 68 says “If a docu- 
ment is required by law to be attested, it shall not be -used as 
evidence until ove attesting witness at least has been called for 
the purpose of proving its execution if there be an attesting 
witness alive and subject to the process of the Caurt and capa- 
ble of giving evidence.” I think the implication from 


1. (1912) I. L.R. 86 Mad. 607; 23 M. L. J. 821, (P.O), 
59 
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the language of the section is that, if one attesting wit- 
ness has been called (if there be an attesting witness alive, 
ete.) then the document can be accepted by the Court 
fof course if it believes his evidence) as evidencing 4 
mortgage-transaction as the necessary evidence insisted upon 
by 8. 68, Evidence Act of a document required by law to be 
attested has been given. In other words the document can.on 
that evidence, be treated by the Court as having created the 
charge on immoveable property which it purports to create, S. 
68 requires only that one attesting witness (if alive) should be 
called for the purpose of proving execution subject of course 
to the condition that that witness is subject to the process of 


the Court and capable of giving evidence. The Lower Appellate 


Court however held that either two attesting witnesses should 
be called when two are alive and that even assuming that one 
only need be called, he should, at least, be made to prove that 
another (or the other) attesting witness besides himself also saw 
the execution. Hence it held that the plaint document was not 
properly proved as a mortgage document as one only of the 
attesting witnesses was called and he merely proved its execu- 
tion by the Ist defendant and the attestation by himself (that 
witness) and he was not asked about any other attestor having 
seen the execution (I might add here that the Lower Appellate 
Court in its very technical handling of the case even refused to 
allow an application for review filed by the plaintiffs). . 

Mr. Sesha Aiyangar for the respondent, 3rd defendant 
(the 1st defendant who contested the suit in the two Lower 
Courts remaining ex parte’ here and the 3rd defendant who 
was ex parte in the Courts below now taking advantage of the 
Lower Appellate Court’s decision-to appear before us in order; 
to support it) contends that though S. 59 of the Transfer 
of Property Act does not deal with “the quantum or. mode 
of proof, we must assume that it not only requires that a mort- 


. gage document (for 100 rupees or more) should be attested by 


two witnesses but that the mortgagee suing on it should call 
two witnesses, if alive, to prove the document or'should make 
the one witness (called) to prove its attestation by. another also, 
No doubt there are English and American statutes which con- 
fain such strict provisions about the mode of -proof also (by 
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calling, at least two witnesses) of documents required to be 
attested by two or more witnesses. I do not see, however, 
why we should make S. 59 stricter than it is and add fhe 
words to the section (after the words “two witnesses’’) such as 
“two of whom at least shall, if alive, be called to prove the in- 
strument or one of whom at least, shall be called to prove that 
the instrament was not only attested by himself but attested by 
another attestor.”” The fact that the Evidence Act is 10 years 
older than the Transfer of Property Act has no relevancy in the 
consideration of this question. I might add that S. 69 of the 
Evidence Act says that, if no such attesting witness can be 
found, proof that the attestation of one attesting witness at least 
is in the hand-writing of that witness and that the signature of 
the person executing the document isin the hand-writing of 
that person is proof which might be accepted as sufficient by 
the Court. If S.59 of the Transfer of Property Act is in- 
terpreted, as we are invited to interpret it, as adding another 
requisite (even in the circumstances contemplated by S. 69 of 
the Evidence Act, that is, even where no attesting witness 
is alive or could be found) namely direct proof that two attest- 
ing witnesses saw the execution, it would be practically impos- 
sible in most such cases to adduce evidence of third persons 
about attestation by two witnesses and many old mortgage 
transactions could never be proved at all as such. Documents, 
say about 28 years old, where it is not at all unlikely that the 
two attestors and the mortgagee have died (life not being too 
long in this country) cannot be proved at all to be valid docu- 
ments unless some third persons who did not attest but merely 
happened to be present at the execution and attestation (a very 
unlikely contingency) happened to be alive, remembered what 
happened long ago of a transaction at which they were casually 
present and could therefore be called to prove the attestation 
by two attestors. Ifthe argument is pushed to its logical 
limit, then even S. 90 of the Evidence Act which says that 
documents purporting to be 30 years old can be presumed to 
have been validly executed and attested must be deemed to have 
been overruled by the provisions of S. 59 of the later Transfer 
of Property Act. No doubt, where the provisions of S. 68, 
Evidence Act have been complied with by calling the attesting 
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witness to prove the execution by the mortgagor, and the 
attestation by himself (the witness) and the document may . 
thesefore be accepted by the Court as prima facie sufficiently 
proved to be a valid mortgage, that prima facie proof can be 
rebutted by proof on the other side that the other witness or ° 
witnesses who has or have alsu apparently attested the docu- 
ment did not really see its execution and that the document 
therefore did not comply with the requirements of S. 59 of Act 
IV of 1882. 

The cases in Vadla Nagiah v. Devakara Mudaliar, 1 
Muniappa Chettiar v. Vellachamy Hannadi, 4 Shamu Pattar v. 
Abdul Kadir Ravuthan, 8 Ganga Pershad Singh v. Ishri Pershad 
Singh, and Arumughan Chetty v. Muthu Goundan, 5 are all 
cases in which it had been definitely proved, as found by the 
Lower Courts, that the apparent attestors of the documents in 
question were not attestors in the legal sense and had not seen 
the execution, and hence it was held in those cases that the 
documents were invalid as mortgages. Those cases did not 
consider whether the document had been prima facie proved 
to be a valid mortgage, that is, whether the requisition as to 
proof contained in the Fividence Actas regards such a docu- 
ment had been complied with and in fact no occasion arose in 
those cases for the consideration of that point on the facts’ 
found in those cases, | 

The question now in dispute was directly considered in 
Shib Dayal v. Sheo Gulam, ê which decision was pronounced 
after the Privy Council decision in Shamu Pattar v. Abdul 
Kadir Ravuthan 8. That case in Skib Dayal v. Sheo Ghulam, 6 
followed two earlier decisions of that Court Ram Dei v. Munna 
Lal 7 and Uttam Singh v. Hukam Singh 8. In Ram Dei v. Munna 
kal, 7 the question in dispute has been carefully considered. 
Iam unable to accept the contention of Mr. Sesha lyangar 
that the learned Judges who decided those three cases over- 
looked the distinction between the proof of a document 
and the validity of a document. On the other hand, I think 
they did have that distinction clearly in their minds and 





1. (1917) 6 L. W. 147, 2, (1918) M, W. N. 868. 

8, (1911) I. L, R. 35 Mad. 607. 4, 45 1, A. 94. 

5, (1919) M. W. N. 409. 6. (1916) I. L. R 39 All, 241. 
7. (1915) 1. L. R. 89 All, 109. 8. (1916) I. L. R. 89 All. 112, 
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held that whereas S. 59 of Act IV of 1882 did require that 
there should be two attesting witnesses at least for the validity 
of the document of the nature mentioned in that section, the 
requirements of the Evidence Act as to proof of such a-docu- 
ment could be sufficiently met by compliance with the direc- 
tions in Ss. 68 and 69 of the Evidence Act. I think also that 
S. 114 of the Evidence Act (relied on in some other connec- 
tion by the learned Judges who decided Jogendranath Mu- 
khopadhya v. Nitai Churn Bundopadhya, 1 supplies the clue to 
the intention of the legislature in enacting Ss. 68 and 69 of the 
Evidence Act which consider proof up to a certain point as 
legally sufficient. As I said already, such prima facie evidence 
of validity (believed by the Court to be true) could be rebutted 
by other evidence (of course, when believed by the Court). 


In the present case, the evidence of P. W. 4 believed by 
the Courts sufficiently satisfied the requirements. of S, 68 of the 
Evidence Act (the document being on its face, attested by 
at least two attestors and thus satisfying the requirements of 
S. 59 of the Transfer of Property Act). Following therefore 
Shib Dayal v. Sheo Ghulam 2 I would hold that the document 
has been-proved to be a valid mortgage. 


In the result the decree of the Lower Appellate Court will ` 


be modified and the usual mortgage decree shall be passed in 
favour of the plaintiffs for the sum mentioned in the Lower 
Appellate Court’s decree with interest as provided for therein. 


items 1, 3 and 4 being directed to be sold first and item 2 last. . 


The plaintiffs shall have their costs of the second appeal from 
defendants 1 and 3 and their costs incurred in the courts below 
will be paid by the 1st defendant. The costs shall also be a 
charge upon the mortgaged property. Time for redemption 
is sig: months from this date. 


‘Spencer, J :—In this case the validity of the suit docu- 
ment, a mortgage deed, was not the subject of any issue in 
‘the court of first instance, the only matter on which the 
plaintiffs and the Ist defendant joined issue being the question 
of discharge, upon which defence the District Munsif dismissed 
the suit. 


1, 7 Cal. W.N 384. = 2, (1916) 1, L, R. 89 All, 241. 
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On appeal the Subordinate Judge after reversing the first 
Court’s finding on the question of discharge, gave the plaint- 
iffs ae personal decree against the 1st defendant alone and 
refused to give them a decree for sale of the mortgaged pro- 
perty on the ground that the attestation to. the deed had not 
been properly proved. From the Subordinate Judge’s order 
on the Review petition his reasons for not. granting a decree i 
on the mortgage appear more fully tkan in his judgment. He 
says therein that though the 1st defendant admitted execution 
he did not ask for an issue to be framed as to the validity of 
the mortgage deed but as against the other defendants who 
remained eg parte it was incumbent on the plaintiffs to prove 
the documet in the manner prescribed by S. 68 of the Evidence 
Act and he had not done so. 


In my opinion the requirements of S. 68 of the Evidence 
Act were sufficiently complied. with when P. W. 4 an 
attesting witness, was examined. If there had then been 
any idea of suggesting that this witness did not know what 
was meant by “ attesting ” he should have been asked 
some questions in the cross-examination to further explain 
his statement in the chief examination, “I attested it.”- The 
document, Ex. A shows that two other witnesses signed it. But 
it is not known definitely whether they are alive and available 
for examination. ; 


The features of this case resemble that decided in Shib 
Dayal v. Sheo Ghulam. 1 It was, there stated “with regard 
to the proof of the mortgage, the plaintiff produced.one of the 
attesting witnesses who proved that he saw the mortgagor sign 
the mortgage and that he signed his name as an attesting wit- 
ness. On the face of it the mortgage appears to have been at- 
tested by a number of other witnesses, but they were not.call-- 
ed, nor did the witness who was called say that there was any 
other attesting witness present. He was not asked the question 
by either side. The question is whether under these circum- 
stances, there being no other evidence, the mortgage can be 
said to be proved.” Their lordships of the Allahabad High 
Court held that there had been a sufficient compliance with the 
law as stated in S. 68 of the Evidence Act when one attesting 


1. (1916) I, L. R. 39 All 241. 


' Load 
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witness was examined, as required ‘by that . section and the 
evidence for the plaintiff was not atall rebutted. Ram Dei v. 
Munna Lal 1 was a similar case. As to the amount of ‘proof 


e required, S. 68 of the Evidence Act does not require that more 


than one attesting witness should be called to say that he at- 
tested it before the document can be used as evidence. I do 
not believe that it could have been the intention of the framers 

Of the Transfer of Property Act which became law in 1882 to 

. lay'down anything in S. 59 contrary to the provisions of the 
Evidence Act of 1872 on the subject of proof. If an appel- 
late Court in the exercise of its discretion under the provisos to 
S. 58 of the Evidence Act and to O. VIII, R. 5 of the Civil 
Procedure Code requires clearer proof of attestation, itis the 
duty of the Court itself to call for such proof, and not to 
decide that the document has.not-been proved as a mortgage 
merely because the plaintiff did not examine all:attesting wit- 
nesses. See Arumugham Chetly v. Muthu Koundan,2 and 
Muniappa Chetty v. Vellachamy.8 


Mr. Sesha Aiyangar for the respondent, relied on two 
other decisions which can clearly be distinguished. In Param 
Hans v. Randhir Singh 4 the: second witness did “not: Sign or 
make a mark and so the document was held to be. not validly 
executed as there was nothing in the evidence to. show! tthat he 


authorised the scribe to write his name. In Vadla Nagiah v. | 


Divakara Mudaliar b 'there-was no admission or proof of the 
„attestation nor.did any presumption .arise from the common 
course of business that the mortgage had been validly attested. 
Both. these cases are therefore distinguishable from the 
present. 

I concur in the rdecree proposed to -be .passed Dy my 
learned brother. 


A. V. V. 
a EA Ngga NEK 
1, (1916)-I. L. R. 89 All 109, “2, (1919) M.W. N. 409-at 410, 

8. (1978) M. W. N. 858. 4. (1916) I. L.. R. 38 All. 461. 


6. (1917) 6L W. 147. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, PRESENT :—MR. JUSTICE, ABDUR RAHIM AND MR. 


, JUSTICE NAPIER. 
- Rajah of eer ... Petitioner® (Plaintiff). 


Sura Krishna Reddi and another __,.. Respondents (Defendants). 

Civil Procedure Code S 145 and O. 21, R. 48—Attachment of cattle—Custodias 
furnishing security for production—Enforcement of securtty—Procedure. i 

Certain cattle were attached in exesution of a dearea and made over under 
O. 21, R. 48, O. P. Code to a stranger for safe custody and production in Court, 
for which he executed a bond with two sureties. The custodian failed to produce 
the cattle when required by the Court and the decree-holder thereupon applied in 
execution to enforce the bond against the sureties. Held, that the only remedy 
open tothe deoree-holder was to get the bond assigned by the. Judge and to sue 


upon it himself. , 
Per Sagasive Iyer J—In Kommaredai Subdareddi v. Kollipara Peorayys. 1 


followed. 
Petition under S. 25 of Act IX of 1887, praying the High 


Court to revise the order of the Court of the Temporary 
District Munsif of Gudur at Nellore, dated 7th May, 1919 in 
E. P. No. 506 of 1919 in S. C. S. No. 218 of 1917. 

S. Ramachandra Aiyar and K. S. Krishnaswami Atyangar, 
for Petitioner. 

Respondents not represented. 

The Court delivered the following 

Judgment :—Certain cattle were attached in execution 
of a decree in favour of the appellant and the amin in accord- 
ance with the Civil Rules of Practice under the rule of the 
High Court and O. 21, R. 43 made over the cattle to a villager 
for safe custody and production in Court for which he executed 
a bond with two sureties. The appellant applied in execution 
to enforce the bond against the respondent sureties on their 
failure to have the cattle, produced in accordance with the 
bond. The question is whether the bond could be enforced 
in this way under S. 145. < 

It is argued that'clause (b) of 5S. 145 applies. It says: 
“Where any person has become liable as surety for the restitu- 
tion of any property taken in execution of a decree,” then the 
decree may be executed against him to the same extent to which 
he has rendered himself personally liable in the, manner provided 


Tepe Ne a E 
* 0. R.P. No. 980 of 1919. 29th April, 1920. 
1. 9L. W. 476. 
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in the Code for the execution proceedings.” This clause is 
prima facie intended for cases in which restitution is sought 
against the person who has taken the property in executioh of 


the decree and restitution is to be made by such a person. 


Here it would be stretching the language of the Code too far 
to say that the sureties took the property in execution of the 
decree.. We agree therefore with the interpretation put on 
this clause by Mr. Justice Sadasiva. Aiyar in Kommareddi 
Subareddi v. Kollipara Veerayya Tata 1. 


Itis also argued that clause (c) applies. That says: that 
the surety bond can be executed against the person who has 
, made himself liable for the payment of any money, or for the 
fulfilment of any condition imposed on any person, under an 
order of the Court in any suit or in ‘any proceeding consequent 
thereon. Here there was no order of the Court under which 
any money was to be paid by any person or which required him 
to fulfil any condition imposed on him. O. 21, R. 43 em- 
powers the amin of the Court entrusted with the warrant of 
attachment to make over cattle or moveable property of a like 
nature to the custody of a villager on his executing a bond. 
The act, therefore, is that of the amin done under the authority 
conferred on him by law. The Court could not be said to have 
passed any order in this case under which the bond was taken. 
The Court had not the terms of the bond. beforé it, the Court 
knew nothing about it, until the amin’s return was made. We 
must therefore hold that clause (c) also does not apply. The 
only remedy open to the appellant (decree-holder) is to get the 
bond assigned by the Judge himself and .to sue upon it as 
pointed out in the case abovementioned. The petition is 
dismissed. No costs. 


A. V. V. 


1. OL, W. 476. 
60 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE AYLING AND MR. JUSTICE 
KRPSHNAN, 


'Ramanatham Chetty ... Appellant * (Plaintiff.) 


D. 6 ; 
A. L. A. R. R. M. Arunachallam 
Cettiar, Respondent Defend atin 
through agent T. N. Bagea 

Madras Estates Land Act, Ss. 55 and 146-—Suit to obtain pattah—Rtval trans- 
feres from original ryot—Duty of Revenue Court to try. question of plaintiff's title— 
OC. F. Code, O. 1, R. 10—Addition of rival transferee as party. 

Plaintiff sued under S. 55 of the Madras Estates Land Act to obtain a pattah 
from the landholder alleging that he was the transferee of the holding from a 
ryot who held it previously. Before this suit the landholder acting under S. 146 
of the Madras Estates Land Act had recognised another person as transferee of the 
holding from the pravious ryot, The Court below dismissed the plaintifi’s suit on 
the grounds that the plaintiff not having been recognised by the landholder, the 
Court could not compel the latter to issue a patta in his favour and that the suit 
was bad for non-joinder of the rival transferee, Held, (1) that the Revenue Court 
was bound to try the issues as to the truth and validity of the plaintiff's title as 
transferee from the previous ryot and if that was found in plaintifi’s favour to 
direct the landholder to issue a patta; and (2) that even if the rival transferee 
was a necessary party the Court should have directed his addition under O. 1, R. 10, 
O, P. Code and not dismissed the suit for misjoinder. 


Second appeal against the decree of the District Court of 
Ramnad at Madura in A. S. No. 855 of 1918, preferred against 


‘the decree of ‘the Court of the Special Deputy Collector of 


Ramnad in Summary Suit No. 2847 of 1916. 


C. V. Ananthakrishna Aiyar and K. B. Venkatachala Atyar, 
for Appellants. 

A. Krishnaswami Aiyar and Rajagopala Aiyar, for Respond- 
ents. 

The Court delivered the following 


Judgments :—Krishnan, J.:—This second Appeal arises 
from a suit brought by the plaintiff under S. 55 of the Estates 
Land Act I of 1908 to obtain a patta from the defendant—the 
landholder for the plaint land. Plaintiffs case was that he 
obtained the occupancy right by purchase of the rights of the 
previous ryot, one Kaliappanservai, some years ago: and that 
he was paying the rent due, though the patta remained in the 
latter’s name. Kaliappan died sometime ago leaving’ his widow 
one Kaliammai. Plaintiff recently made an application under 
S. 146 of the Estates Land Act jointly with Kaliammai for the 


* S. A. No. 756 of 1919. 27th July, 1920. 
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transfer of patta to his name but the defendant refused it. 
Hence the suit. Defendant pleaded that sometime ago he had 
recognised one Perianayagi as the ryot on a joint applicateon 

by herself and Kaliammai alleging that the occupancy right 
had been sold to her by one Muthu Servai, a nephew and heir 
of Kaliappa, that he had issued a patta in her name and that 
having done so, he was not bound to issue a new patta to the 
plaintiff, unless the latter took proper steps under S. 146 
of the Estates Land Act. He also pleaded that, as plaintiff did 
not take such steps the Revenue Court had no jurisdiction to 
decree delivery of patta to him. He further contended that 
the suit was also bad for non-joinder of Perianayagi. The 
District Judge upheld his objections and dismissed the suit. 
Hence the appeal to us by the plaintiff. 


On the question of non-joinder I agree with the Deputy 
Collector that Perianayagi was not a necessary party, though 
it may be desirable to have her asa party to settle effectively 
the dispute raised. But even if she was a necessary party, the 
suit should not have been dismissed for her non-joinder. It is 
clear from O. 1, R. 9, Civil Procedure Code, which applies to 
Revenue Courts by force of S. 192 of the Estates Land Act 
that the order of dismissal is improper. The Court should 
have acted under O. 1, R. 10, clause 2 and added her asa 
party defendant if it thought fit to do so. 


The defendant’s chief objection, however, is that in the 
circumstances stated by him, the Revenue Court.had no author- 
ity to direct him to issue a patta to the plaintiff. ‘Chis is said 
to result from S. 146 of the Act. I am unable to see what 
bearing that section has on the present case. That section 
seems to be intended to prevent landholders from contumaci- 
ously refusing to recognise transfers which are prima facte 
valid. But it cannot be read as validating transfers which are 
in truth invalid or as affecting the real rights of parties. S. 50 
gives every ryot aright to demand a patta and S. 55 a right 
to sue for it in the Revenue Court. When such a suit is 
brought, the Court is bound to decide whether the plaintiff is 
entitled to a patta or not, if his title to it is denied. The fact 
that the landholder has previously recognised a rival claimant, 
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Ramanatha Who is alleged to have no rights in the land, cannot in my 


ey opinion make any difference in the matter for any action of his 
ee toewhich plaintiff is not a party cannot be allowed to prejudice 
Chettier. the latter’s right. The definition of the term ryot in S. 2, 
Krishnan, J, Clause 15, does not seem to lend any support to the defend- 


ant’s contention on the point. Nor has any authority 
been cited in support of it. I consider S. 55: is not affected in 
any way by S. 146 and the Revenue Court’s power to deal with 
' the rights of parties before it under the former section is not 
controlled by anything in the latter. The opinion of the learn- 
ed District Judge that plaintiff’s only remedy‘ was to sue Peria- 
nayagi in a Civil Court fora declaration that his rights are 
superior to hers and after getting a decree to apply to defend- 
ant to recognise him as the ryot is notin my opinion correct, 
for I think he is entitled to ask the Revenue Court to decide 
whether he is not the rightful ryot and to dispose of his suit 
on the merits of his claim. i 
I would therefore set aside the decree of the Lower 
Appellate Court and remand the appeal to it for disposal 
according to law and direct respondent to pay appellant’s costs 
in this Court. 
Ayling, J. Ayling, J. :—The maintainability of the suit in the Revenue 
Court is a point on which I must confess to a certain amount 
of doubt. But I am not prepared to differ from my learned 
brother, and | agree in the order proposed. 
A. V. V. = 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SADASIVA AIYAR AND MR. 
JUSTICE SPENCER. 





Sri Rajah Sobhandari Apparao ... Appellant* in all 
Bahadur: Zemindar Garu, and others (3rd Plaintiff). 
t ‘De 
Dathadu Venkataraju (died) land 2 ... Respondents in 
Sobhandari Gurraju and Kotamraju sons and S. A. No. 2123 
Ama others of 1918. 
v. Madras Estates Land Act, S. 189 (8)—Revenue Court— Decision cn question of 
Dathadu | title in suit cognizable by that Court—Subsequent suit in Civil Court—Decision of 
Venkataraju, 


Revenue Court if operates as res judicata. 
*"S, A. Nos. 2198 to 2126 and 2198 to 2140 of 1918. 29nd March, 1920 
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Where in a suit to enforce acceptance of pattah under S. 56 of the Madraa 
Estates Land Act the Revenue Court decides that the relationship of landlord and 


tenant exists between the parties, the decision is not res judicata in a subsequent 


suit for ejectment in the Civil Court between the same parties, Neither S. 11 of the 
Civil Procedure Code, nor S. 189 (3) of the Madras Estates Land Act makes an 
incidental decision of the Revenue Court on a question of title binding on the 
Oivil Court, P 


e Second appeals against the decrees of the Court of the 
Subordinate Judge of Kistna at Ellore in Appeal Suits Nos. 
262, 266, 269, 274, 275, 277, 280, 281, 283, 284, 285, 288, 
291, 293, 296, of 1917 and 659 of 1917 preferred against the 
decrees ofthe Court of the District Munsif of Ellore in 
Original Suits Nos. 667, 673, 676, 680, 685, 686, 688, 
708, 709, 711, 713, 717, 724, 726, 729, and 618 of 1915. 


The Hon'ble The Advocate-General, for Appellants. 
P. Narayanamurthi, for Respondents. 
The Court delivered the following 


Judgments :—Sudasiva Aiyar, J.—The 8rd plaintiff is the 
appellant, he being the Zemindar of Nuzvid. The defendants 
in these suits claimed to hold what are called “ Banjar ” lands 
as parts of their respective jeroyiti holdings. The plaintiff's 
case is that these banjar lands are not parts of these defend- 
ants’ jeroyiti holdings but had been in their occupation on 
temporary grazing leases, and that on the date of the suits the 
defendants were in possession as mere trespassers. The suits 
were brought on the strength of S. 103 of the Estates Land 
Act (Act I of 1908) in the Civil Court. 


Both the lower Courts found as a matter of fact that these 
banjar lands were jeroyiti lands, that they were treated by the 
Zemindar from time immemorial as parts of the respective 
holdings of the defendants which contained other lands admit- 
ted to be jeroyiti and that the defendants were not trespassers. 
But the plaintiff argued that by reason of the decisions in 
certain prior suits brought by the plaintiff (or, rather the per- 
son who then represented the interests of the plaintiff) for 
the enforcement of pattas for a former fasli, the question 
whether the defendants were entitled to hold these particular 
lands as ryots must be decided against them as res judicata. 
For this contention the language of S. 189 Cl. 3 of the Estates 
Land Act is relied on. It is admitted that the matter is not 
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res judicata. Cf. S. 11 of the Civil Procedure Code, or: if the 
principle embodied in S. 11 can alone be relied upon in argu- 
ment because the present suits in ejectment are not cognizable 
by the Revenue Court which tried the former suits. Hence 
the appellant was constrained to rely in support of his argu» 
ment upon what he contended was the true meaning of S. 189 
(3) of the Estates Land Act. ° l 


Now, where Revenue Courts and Civil Courts are thus 
exercising jurisdiction in dispute between the same parties (one 
kind of Court in certain matters and the other kind in some 
other matters) it is desirable that the Legislature clearly sets 
out in detail tke particular matters over which each set of 
Courts is intended to have jurisdiction and also provides 
clearly and definitely what has to be done when conflicts arise 
between the opinions of the two sets of Courts on the same 
question vhen they are dealing with the separate matters with- 
in their respective jurisdictions. I shall just quote a few 
passages from the judgment of Sheo Narain Rat v. Parmeshar 
Rai 1 (such conflicts having apparently arisen in the United 
Provinces frequently). “As itis not conceivable that the 
Legislature could have intended that there should be of its own 
creation two sets of Courts in these provinces each having 
jurisdiction to determine the same questions of title to land let 
to agricultural tenants and neither having any power to compel 
the other to accept its decision by revision or other procedure 
or by process, we must assume that in all cases in which it is 
clear that for the purposes of adjudicating upon an application 
or making a decree in a suit, it was the intention of the Legis- 
lature that the decision on the question of title of the Court 
which was given the exclusive jurisdiction to entertain the 
application or the suit should subject to such rights of appeal 
as was allowed by the statute be final between the parties unless 
the contrary intention was expressed.” Then in another part 
of the judgment (at page 280) the learned Judges say “It may 
be inferred froma long series of decisions. ........... that the 
opinion was entertained by all the Judges who inthese Pro- 
vinces or in the Lower Provinces of Bengal have considered 


the question that questions of proprietary title to land and of 


1. (1996) I. D. R., 18 All, 270 at p. 277, (W.B) 
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title to tenancies between rival claimants, but not questions as 
to the status of a tenant of agricultural land, are questions 
which should be determined by the Civil Courts and nat by 
the Courts of Revenue in the more or less summary proceedings 
of the latter Courts.” Then they consider the particular pro- 
visions of the Act which had to be considered in that case and 
“arrive at the conclusion that on a particular point, the decision 
of the Revenue Courts. should. be treated as final. The detticul- 
ties which the learned Judges felt in arriving at their conclusion 
are indicated by other passages in the judgment (at page 275) 
as follows :—“‘It frequently happens that a Court of Revenue 
and a Civil Court come to different conclusions on the same 
question of title litigated between the same parties in reference 
to the same lands. In such case which decision is to prevail? 
Is that decision to prevail which was first given, or is that 
decision to prevail which was given in the proceeding or suit 
first instituted or is the time of one of such Courts to be taken 
up in arriving at a decision which when pronounced will not 
be binding on the other Court and will be for all practical 
purposes a brutum fulmen? How is such decision to be 
enforced ? It is clear that, unless a question of title arising in 
proceedings in ejectment under Act No. XII of 1881 had been 
determined the parties by a reference to a Civil Court under 
S. 204 of that Act or in a suit instituted in accordance with an 
order of a Court of Revenue made under S. 208 A of that Act, 
the Court of Revenue would not be bound by the finding as 
to title ‘of a Civil Court. The decision of an issue as to title 
by a Civil Court would not operate as res judicata under S. 13 
of Act No. XIV of 1882 as to the same question of title in 
proceedings under Ss. 36 and 39 of Act No. XII of 1881, 
although between the same parties and relating to the same 
land ; and similarly a decision of a Court of Revenue under S. 
39 of Act No. XII of 1881 adverse to the application under 
that section contesting the liability of the person upon whom a 
notice of ejectment had been served would not operate as res 
judicata under S. 13 of Act No. XIV of 1882 in a suit of 
ejectment in a Civil Court between the same parties, the 
Court of Revenue not having jurisdiction to try a suit to eject 
a trespasser and a Civil Court not having jurisdiction to try 


Sobhandari 
Apparao 
Bhadur 


DA 
Dathadu 
Venkataraju. 


Sadasiva 
Aiyar, J. 


Sobhandari 
Apparao 
Bahadur 


v. 
Dathadu 


Venkataraju, 


Sadasiva 
Aiyar, J. 


480 . THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXIX 


an application under S. 39 of Act No. XII of 1881 contesting 
liability to ejectment.” At page 273, they say “ This is one of 
that, class of cases which exemplifies the mischief which arises 
when the jurisdiction of Courts created by the Legislature is 
not plainly and explicitly and sharply defined. That mischief 
is intensified when, as in these provinces, there are two sets of 
Courts, the Courts of Revenue and the Civil Courts, éach hav- 
ing in some matters exclasive jurisdiction, whilst as to other 
matters the question as to which of such Courts has exclusive 
jurisdiction depends, not upon plain and explicit leaguage of 
the legislature but upon inferences to be drawn from a pains- 
taking examination of a variety of sections in an Act and 
upon general principles of jurisprudence upon which it is 
assumed that tke legislature has acted.” 


Having made the above quotations to indicate the dif- 
culties created by the legislature, I shall approach the con- 
sideration of this case with reference to certain general 
principles of jurisprudence. Civil Courts have got unlimited 
jurisdiction over civil rights except when such jurisdiction 
is expressly taken away and conferred upon another kind 
of court. Hence provisions of statutes taking away or 
restricting the jurisdiction of civil courts ought to be 
strictly construed. Further it is the duty of special courts 
having restricted jurisdiction to respect and follow the 
decisions of ordinary civil courts on matters of title to land 
and on such important questions as questions relating to status 
and rights even though the former courts have jurisdiction to 
decide such important questions incidentally when dealing with 
special matters which have been placed by the Legislature 
within their exclusive jurisdiction. ‘That duty is recognised 
expressly by the Legislature in the Provincial Small Cause 
Courts Act and in the Possession Chapter of the Criminal Pro- 
cedure Code. The duty has been enforced by the decision of 
this High Court in cases arising under the Maintenance 
Chapter of the Criminal Procedure Code. S. 213, Cl. 3 of the 
Estates Land Act also recognises that general principle, No 
doubt in the absence of a decision of a Civil Court on a ques- 
tion of title, the principle embodied in S. 11, C. P. C. though 
not that section itself, (because that section is not one of the 
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sections made applicable ‘to the revenue courts expressly by 
S. 192 of the Estates Land Act) would apply and a revenue 


court deciding a subsequent suit ought to accept the findings 
(even incidental but necessary findings) of the same court in a 


former suit. See Bayyan Naidu v. Sini and Venkata- 
chalapathi v. Krishna.2 But (1) if a question of title arises 
in a reyenue court for . the first time in that court incidentally, 
and is decided in one way ; (2) if it then arose in a civil court 
and was decided in the opposite way ; and (3) if it again arose 
in the revenue court in a third suit exclusively cognizable by 
that court, the revenue court in my opinion should on this 
third occasion respect the decision of the civil court given on 
the 2nd occasion and not follow its own’ finding in the first 
suit. I have carefully considered the several relevant sections of 
the Estates Land Act, Ss. 40, 51, 57, 153, 163 and 213 besides 
the section directly in question, (viz., 189) and have come 
to the conclusion that S. 189 (3) was not intended to go 
beyond S. 11, Civil Procedure Code and to constitute the 
decisions on issues arrived at in the revenue court in suits 
cognizable exclusively by the revenue courts binding on a civil 
court as res judicata even though the subsequent suit brought 
in the civil court could not be brought in a revenue court. 
That principle seems to me to follow from the observations 
found in Subbanna Achariar v. Gopalakrishna Achariar,’ Chi- 
dambaram Pillai v. Muthammal,4 Ghouse Moidin Sahib v. 
Muthialu Chettiar 5 and also Second Appeal No. 1002 of 1916. 
I do not think it necessary to elaborate the matter because I 
am glad to find that the question was considered so recently as 
last week in S. A. No. 769 of 1919 by a Division -Bench of 
this Court (Ayling and Coutts Trotter, JJ.). The learned 
Judges held that the decision of a revenue court on the ques- 
tion whether the relationship of landlord and tenant existed 
or not was not res judicata in a subsequent suit ina civil 
court as this subsequent suit was not cognizable by a revenue 
court. S. 189, Cl. 3 was quoted before the learned Judges 
but they held that it did not extend the scope of the doctrine 





1, (1912) I. L. R. 87 Mad. 70, . & (1889) I.L R.18 Mad, 287. 
8. (1916) 34 I. O. 864. 4. (1914) 15 M. L, T, 840. 
i b. (1918) 14 M, L, T., 528. 
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of res judicata in favour of the decisions of revenue courts 
beyond what was enacted in S. 11, C. P.C. 


"As I said already, I think it is the duty of the Legislature 
to make the provisions in the Estates Land Act on those points 
more clear and definite. I might even say that whenever the 
relationship of landlord and tenant is denied in a revenug 
court or a question of title which cannot be finally decrded by 
a revenue court is raised in that Court, provision ought to be 
made to stay the proceedings in the revenue court till that 
matter is finally decided bya suit in a Civil Court. I shall 
just quote what the Allahabad High Court has said on this 
matter (modifying the language of the learned Judges slightly 
because they were dealing with a different enactment). “ In 
our opinion whenever in suits......... or applications exclusively 
cognizable by a revenue court the relationship of land- 
lord and tenant between the parties or between those through 
whom they claim had not been admitted...... it should be 
compulsory on the court of revenue to pass an order staying 
the proceedings before it for a limited time within which the 
party-denying that the .relationship of landlord and tenant 
existed might bring a suitin a civil court to determine the 
question of title. If no such suit should have been brought 
within a limited time, the court of revenue should without 
further inquiry decide finally the questions of title against the 
party who had denied that the relationship of landlord and 
tenant existed. If such suit were brought the court of 
revenue should be bound to accept the result of that suit as 
determining the question of title whether the suit was deter- 
mined in the civil court by a dismissal for default or upon an 
adjudication on the questions of title.” 


In the result I agree with the Lower Appellate Court’s con- 
clusion of the question of res judicata argued before usand . 
would stherefore dismiss these Second Appeals with costs. 

Stencer, J.—In these suits there can be no doubt that no 
plea of res judicata under S. 11 of the Civil Procedure Code can 
be maintained as the revenue court which decided the previ- 
ous suits for acceptance of patta in 1909 was not competent 
to try the present suits for delivery of possession. But the 
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plaintiff relies on S. 189, Cl. 3 of the Estates Land Act which 
declares “ the decision of a Revenue Court or of an appellate 
or revisional authority in any suit or proceeding under ethis 
Act on a matter falling within the exclusive jurisdiction of the 
revenue court shall be binding onthe parties thereto and 
persons claiming under them, in any suit or proceeding in a 
tivil court in which such matter may be in issue between 
them.” 

Itis argued that suits to enforce acceptance of pattas under 
S. 96 are suits within the exclusive jurisdiction of revenue 
courts. With this argument I agree. Similarly suits under 
S. 80 for enhancement of rent, S. 38 for reduction of rent, 
S. 40 for commutation of rent and S. 55 to obtain a patta are 
suits exclusively cognizable by revenue courts, 


Next, it is argued that since in such suits the Collector is 
bound by the provisions of S. 57 to first inquire whether the 
defendant is.bound to accept a patta-and secondly whether the 
patta tendered is a proper one, and since in S. 51 the local des- 
cription and extent of the land and all special terms by which 
the parties are to be bound are some of the details to be con- 
tained in a patta, a civil court is precluded from going into the 
question whether a ryot who was previously a party to suits 
for acceptance of patta has eccupancy rights in any portion of 
the land in that patta. I think the District Munsif has given 
the correct answer to this argument in para 11 of his judg- 
ment. He says “in deciding the propriety of the terms of 
a patta the question of the defendant’s occupancy rights does 
no doubt arise for incidental decision but it cannot be said 
that it arises so directly and substantially for decision, that the 
decision thereon by a revenue court can be said to be res 
judicata in a subsequent ejectment suit in a civil court where 

the question may again directly and substantially crop up.” 


I think that the intention of the legislature in framing 5, 
189 ‘was that such questions as those relating to the fairness 
and propriety of the rate of rent fixed by a revenue court 
which a Collector from his -experience of the agricultural 
conditions and the rates and prices prevailing in his district is 
in a position best fitted to settle should not be again agitated ina 
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civil court after they have been once decided in suits instituted 
in revenue courts under S. 30, 38, 40, 55 and 56 of the Estates 
Land Act. In the present case, I am of opinion that the prior 
decision having been a decision upon an incidental question 
as to occupancy rights and nota matter falling within the 
exclusive jurisdiction of a revenue court is not bindipg on a 
civil court under S. 189 (3), although it did arise in 2 
suit to enforce acceptance of patta which was exclusively 
cognizable by a revenue court. This view is supported by the 
opinion expressed in two unreported cases, S. A. 1002 of 1916 
decided. by Seshagiri Aiyar, J., and Napier J. and S.A. No. 786 
of 1919 decided by Ayling and Coutts Trotter, J]. I agree 
with my learned brother that this appeal should be dismissed 
with costs. 


A. S. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-MR. JUSTICE SADASIVA AIYAR AND MR. JUS- 
TICE NAPIER. 





Jonnalagedda Appala Narasayya ... Accused in Calendar Case 
Bhukta and others No. 109 of 1919 on the 


file of the Sub-Divi- 
stonal Ist Class Magis- 
trate of Vizianagaram 
Division. 
Criminal Procedure Code Ss 250 and 258—Order for compensation—Heamina- 
tion of witnesses on behalf of complainant. 


Before ordering a complainant fo pay compensation under 8, 250 Criminal 
Procedure Code the Court must receive and consider the evidence of suoh wit- 


nesses as the complainant might call on his behalf. Except in exceptional cases 
the Court is bound to receive all the evidence adduced by the complainant. 


Case referred for the orders of the High Court, under 
S. 438 of the Criminal Procedure Code, by the Sessions Judge 
of Vizagapatam Division in his letter No. 456, dated 20th . 
February, 1920. 


V. L. Ethiraj, for the Public Prosecutor on behalf of the 
Crown. l 


B. Satyanarayana, for the 2nd Accused. 


* Or. Rev. }Case No, 274 of 1920. 
Case referred No. 28 of 1920. 





19th August, 1920. 
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The court made the following 


Order.—Reading Ss. 250 and 253 of the Code of Cri- 
minal Procedure together, we cannot say that the order for 
compensation made in spite of the complainant's request for 
the examination of his remaining witnesses is illegal. But in 
our Opinion it is not one that should be made except in very 
xceptional cases. Directly a Magistrate informs a complain- 
ant that he is considering the making of an order against him 
under 5. 250, Criminal Procedure Code, the complainant’s 
position is changed and he ‘comes within the mischief of 
the Criminal Procedure Code and is on his defence though 
not actually accused. The Code provides for a record of 
his objection and it seems tous that his position is made by 
the words of the Code stronger than that of a complainant 
against whom sanction for prosecution for an offence under 
S. 182 or S. 211, I.P.C. is sought, and in such cases this court 
has always required that notice and opportunity to meet should 
be given and the party permitted to adduce evidence though 
S. 195 has no such provision. We think that he should 
be allowed to call his witnesses, for until the magistrate has 
heard them, he cannot say. whether their evidence will not 
help him to decide first, the propriety of such an order and 
secondly the extent of the culpability of the complainant to 
be expressed in the amount of the compensation. The case of 
Queen Empress v. Chiragh Ali 1 relied on by Mr. Satya- 
narayana who appears for the person who received compen- 
sation, wasa case where the accused was acquitted and 
such acquittal in a summons case could only be after all 
the evidence for the prosecution was taken, and ina warrant 
case after charge framed. We therefore set aside the order for 
compensation. 


A. V. V. 





1. (1898) A. W. N. 198. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE .SADASIVA AIYAR AND MR. 
JUSTICE NAPIER. 


Muthu Reddi ... Appellant® (2nd Defendant.) 
Chinnaswami Reddi © ... Respondent (2nd Plaintiff.) 


Hindu Law—Joint family business—Debt contracted for the business—Partilio® 
in the joint family—Suit for the debt after the partition—Liability of the share of a 
member on partition for the debt—Ex parte decree, assiguinent of —Whether assignee 
entitled to a decree subsequently passed on the merits. 

Whaere.a debt is contracted for the purpose of a joint family business the share 
of one of the members of the family after a partition is liable for the debt even 
though the suit for the recovery of the debt is brought after the partition. 


Ramachandra Padayachi Y., Kondayya! followed. 

Per Sadastva Aiyar J. (Napier J. dubttante).—The assignee ofan ex parte 
decree from the decree-holder, is entitled to the decree passed on the merits after the 
ex parte decree is set aside andis consequently entitled to. execute against the 
judgment debtor the decree passed on the merits after contest. 

Per Napier J.—Where in sucha case the original deoree-holder considered 
himself bound by his contract to assign the benefit of any decrée which would be 
passed to the assignee and requested the Oourt to pass a decree in favour of the 
assignee and the Court hag accordingly passed a decree, the judgment debtor cannot 
object to the axecution of the decree by him. - 

Second appeal against the decree of the Gout of the 
Additional Temporary Subordinate Judge of Cuddalore in A. 
S. No. 173 of 1918 (A. S. No. 123 of 1918 on the file of the 
District Court of South Arcot) preferred against the decree of 
the Court of the District. Munsif of Panruti at Cuddalore in O. 


S. No. 83 of 1914. 4 


S. T. Srinivasagopalachari, for Appellant. 
K. Bhashyam Aiyangar, for Respondent. 
The court delivered the following 


Judgments :—Sadasiva Aiyar J.—The second defendant 
is the appellant. The facts are shortly as follows :—The first 
plaintiff obtained a personal decree against the lst defendant, 
the brother of the second defendant for a sum of money due 
to the plaintiff by both the first and second defendants who 
carried on a family business, the debt sued on being a family 
debt due by both the defendants. He obtained a contested 


* S, A No. 1048 of-1919. 8rd August, 1920, 
1, (1901) I. L. R. 24 M. 555. 
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decree ‘against the Ist defendant for the amount, and he also 
obtained an ex parte decree in the same suit against the 2nd 


defendant to the extent of the family property in the 2nd defen- 


dant’s hands. This decree (containing two reliefs) was assigned 
by the first plaintiff to the 2nd plaintiff and the 2nd plaintiff 
was recognized by the court (on an application in execution) as 
the transferee decree-holder. But on that same date, on the 2nd 
defendant’s application, the decree so far as it was passed ex 
parte against him was set aside and the case was posted for 
re-trial so far as the 2nd defendant was concerned with both 
the original decree holder and the assignee decree-holder as 
co-plaintiffs. On the merits, the facts were found again 
against the 2nd defendant but the District Munsif gave a 
decree for only half the suit amount against the 2nd defendant, 
making him liable (as before) to the extent of family properties 
in his hands, the defendants 1 and 2 having effected partition 
after the family debt was incurred, but before the suit was 
brought. The Lower Appellate Court confirmed this decree. 
Hence this appeal by the 2nd defendant in which he has 
impleaded as respondent the 2nd plaintiff alone. 


The contention on the appellant’s side is that the courts 
below had no right to award any relief to the assignee decree- 
holder because the decree against the 2nd defendant which the 
2nd plaintiff obtained an assignment of was subsequently set 
aside on the application of the 2nd defendant, that decree 
therefore: ceased to exist; and as 2nd plaintiff did not 
afterwards obtain an assignment from the Ist plaintiff of the 
right as creditor on which the first plaintiff brought the suit or 
of the right of the Ist plaintiff to continue the litigation against 
the 2nd defendant, the Court was not justified in giving 
decree in the 2nd plaintiff’s favour on the claim and on the 
right which revived in favour of the 1st plaintiff alone. 


1 think that when a property of whatever kind is transferred, 
“ the assignee or transferee obtains not only the particular pro- 
perty described in the transfer deed as transferred but he also 
obtains in law all the rights of the transferor which the trans- 
feror then had to protect the title to the transferred property 
and obtains all appurtenant and subsidiary rights and titles 
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flowing from his position as holder of the property transferred. 
That proposition seems to me to flow from a broad principle 
of -general jurisprudence which has heen recognised in 
numerous cases andis also mentioned in S. 3 (relating to 
transfer of property) at page 343 of Broom’s Legal Maxims, 
5th Editton. For instance, where two persons X and Y exs 
change properties A and B and the person X who got the pro- 
perty B in exchange afterwards conveys away that property B 
to a third person (Z) who then loses his possession of the pro- 
perty owing to the absence of title in Y, the purchaser Z can get 
back the other property A from Y (to whom it had been given 
in exchange) on the right on which his vendor X could have 
got it back if he had lost possession of B before he sold it to 
Z. This transference of the effects flowing from a legal 
transaction from the property or right covered by it to another 
property or right substituted by law for it or revived by law on 
the destruction of the property or right covered can be 
illustrated by several other instances. It seems to me there- 
fore that when the 2nd plaintiff got the assignment of 
the decree, he became ipso facto clothed with all those 
rights of the original decree holder (1st plaintiff) which 
Gould be enforced by the latter for the protection of his 
rights under the decree and for obtaining any fresh decree 
if that decree is set aside and further entitled to stand 
in the shoes of his transferor for all purposes connected 
with and legally flowing from the right transferred to 
him. (See also Ss. 8, 44 and 73 of the Transfer of Property Act 
which are based on this same general juristic principle). In 
fact, the 2nd defendant himself recognised such a right in the 
2nd plaintiff when he impleaded him as co-respondent with 
the 1st plaintiff in the 2nd defendant’s application to set aside 
the ea parte decree. I am therefore of opinion that the lower 
courts were justified in treating the 2nd plaintiff as clothed 
with all the rights of the Ist plaintiff when the Ist plaintiff 
was relegated to his rights under his original claim and to his 
original position as a plaintiff whose suit became still pending 
against the 2nd defendant when the eg parte decree was set 
aside. 
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The next question argued was that because the suit was 
brought. against the 2nd defendant after the partition between 
the defendants 1 and 2, the 2nd defendant cannot be nade 
liable even to the extent of the joint family ‘properties of the 
defendants 1 and 2 which came to the possession of the 2nd 
defendant on partition. I think there is ‘nothing in this 
contention having regard to the decision in Ramachandra 
Padayachi v. Kondayya Chettit In the result the second 
appeal fails and should be dismissed with costs. 


There is a memorandum of cross objections by the 2nd 
plaintiff. The contention in that memorandum is that the 2nd 
defendant is liable for the whole of the family debt to the 
extent of the family properties in his hands and not merely to 
the extent of half of the family debt. I think this contention 
is sound. The lower courts have given no grounds which 
can be supported by any legal principle for their confirming 
the plainiiff’s rights against the assets in the hands of the 2nd 
defendant to half the family debt, the whole of that debt 
having been found to be binding upon both the defendants 1 
and 2. The memorandum of cross objections is therefore 
allowed with costs. : 

Napier J.—I am not so clear as my learned brother on 
the first point that was argued before us, namely, that although 
the decree was set aside, there still remained in the assignee 
decree-holder a right of property which entitled him to a 
decree in his favour in the suit as re-tried. It would seem 
to me that this proposition carries with it also the further pro- 
position that the first plaintiff would have no interest in the 
suit at all and although I recognize the use of the words of 
S. 8 of the Transfer of Property Act, Iam not clear that it 
applies to this case. I am however quite clear that the judg- 
ment can be supported on the very simple ground which was 
relied on by the District Munsif. If the 2nd plaintiff was not 
entitled to a decree, the first plaintiff was entitled. He consi- 
dered himself bound by his contract to assign the benefit of any 
decree which would be passed to the 2nd plaintiff and he request- 
ed the court to so pass a decree in favour of the 2nd plaintiff and 

L (1901) I, TL, BR. 24 Mad. 555. 
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the court has accordingly given a decree in favour of the latter. 
I know of no reason why the court should not do so, and I 
am étrongly under the impression’ that it has been done fre- 
quently. I would therefore support the decision of the Sub- 
ordinate Judge on that part of the caseon those grounds. I 
entirely agree with what my learned brother has said about the 


“legal liability of the property of the 2nd defendant after, parti- 


tion, for it seems to me tu be clearly established by Ramachan- 
dra Padayachi v. Kondayya Chetti land Peda Venkanna v. 
Sreenivasa Dikshtilu, 2 which explains that decision. 


I also agree with my learned brother that the memoran- 
dum of cross objections should be allowed. 

C. A. S. an 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE AYLING AND MR. JUSTICE 
KRISHNAN. 


W. Krishnamachary | aa. (Petitioner® (Defendant.) 
v. 
W. Komalammal ... (Respondent Plaintiff.) 


Presidency Small Cause Courts Aci, S. 19 (g)—Suit for recovery of stcnes 


removed by defendant—Queslion of title—Hnguiry*into— Jurisdiction of Small Cause 
Court. 


A guit for the recovery of stones forming part of a well and alleged to have 
bean removed by the defendant, or for their value, is not exempt from the 
jurisdiction of a Court of Small Causes even though the defendant sets up title in 
himself to the well and the site on which it stands and the Court has to try the 
question of title before disposing of the suit. 

Tiruptds Raju v. Visam Raju, 3 distinguished. 

Pattangowda v. Nilkantha Kala Deshpande, + Relied on. . 


Petition under S. 115 of Act, V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
decision of the Court of Small Causes of Madras, dated 
16—10—19 in F. B. application No. 156 of 1919 in suit 
No. 7801 of 1919. | 

P. Duraiswamt Aiyangar, for Petitioner. 

K. Rajah Aiyar, for Respondent 
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*.0. R, P. No. 1094 0619191! - > PA 2lst July, 1920, 
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5 (1917) I. L. R. 41 Mad, 186 at 14888 M. L. J. 519 (BB) 
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The court delivered the following l 

Judgment :—The question for our decision 1s whether 
the Small Cause Court had jurisdiction to dispose of this oase 
or whether it' falls under cl. (g) of S. 19 Presidency 
Small Cause Courts Act (Act 15 of 1882.) We agree 
with the learned Judges of the Small Cause Court that it does 
not. The suit as framed is certainly not one for the deter- 
mination of a right or interest in immoveable property but 
simply to recover certain stones forming part of a well and 
said to have been wrongfully removed, or to recover their 
value. Defendant claimed title in the well, and the land in 
which it was situate and it was doubtless necessary to deter- 
mine this question of title in order to dispose of the suit. But we 
do not think this affects the character of the suit or brings it 
within the scope of S. 19 (g) Vide the decision of a Full Bench 
of the Bombay High Court in Pattangowdi v. Nilkanth Kala 
Deshpande.! We have been referred to a case of this Court in 
Tirupadi Raju v. Vissam Raju.? The suit was of a totally different 
nature and appellant relies simply on a single phrase of the judg- 
ment, in which the learned judges speak of the suit as involving 
“not incidentally but necessarily the determination of a title to 
land and as consequently falling under Art. 11 of Sch. II of the 
Provincial Small Cause Courts Act, which corresponds to 
S. 19 (g). With all respect we have great difficulty in under- 
standing the distinction suggested : unless the disposal of a 
suit necessarily involves the determination of a title, it is 
difficult to see why the title should be determined atall. But 
whatever may have been the meaning of the learned Judges, 
the practice and the current of decisions in Madras have been 
consistent with Pattangowdi v. Nilkanth Kala Deshpande, and 
we need only refer to three decisions of this court in Chintala 
Raghava Reddi v. Chintala Krishna Reddi, 3 Vema Rangiah 
Chetty v. Vajravelu Mudalit and Venkatarama Chetty, In re. 9 
We consider that the Small Cause Court had jurisdiction and 
we dismiss this petition with costs. 


A. V. V. Nekani n 
4. (1918) I.L. R. 87 B. 675. 9, (1696) I.L. R. 20 Madras. 155. 
' 3, (1912) 161 ©. 201. 4. (1917) 401 ©. 6658. 


b. (1918) 7 L. W. 610. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. JUSTICE AYLING AND MR. JUSTICE 
0 
Ce@UTTS TROTTER. ; 


Gulam Ghouse Khan Sahib =.. Appellant * 
(Plaintiff.) 
v. 5 
Jannia alias Gulam Ghouse Khan .. Respondent 
(Defendant.) 
Gulam Limitation ve Arts. 120 and 181— Suii for declaration that plaintiff is entitled 
anette to Yeomiah allowanrces—Limitatior—Perpetual right—Periodically recurring right. 
Khan Sahi 
v. .A suit for a declaration that plaintiff, mutwalli ofa mosque, is perpetually 
Jannig entitled to receive all the Yeomiah allowances that ever acorued, is one concerning 


a perpetual right and not a periodically recurring right. The suit is governed by 
Art. 120 and not by Art. 131 of the Limitation Act. 


The distinction between a perpetual right and a periodically recurring right 
Pointed out. 


Ishan Chander Roy v. Monmohinnt Dasi 1, Referred to. 

Second Appeal against the decree of the District Court of 
Tinnevelly in Appeal suit No. 569 of 1917 preferred against 
the decree of the Court of the District Munsif of Tinnevelly 
in original suit No, 279 of 1915. 


R. Kuppuswami Iyer, for Appellant.. 
K. S. Ramabhadra Iyer, for Respondent. 
The court delivered the following 


Judgment :—This is an appeal by tke plaintif who 
brought the suit for a declaration that he is the mutawalli of 
a mosque and is entitled to draw the Yeomiah allowance receiv- 
ed by the defendant, a rival claimant in 1914. Itis conceded 
that, so far as the declaration that he is the mutawalli is con- 
cerned the suit is not barred, but it is alleged that that part of 
the action which relates to the Yeomiah allowance and which 
the learned Judge has held to be barred is not in fact barred 
because it is said that Art. 131 of the Limitation Act which 
relates to suits relating to periodical recurring rights covers 
this case. It appears to us that article is not applicable at all. 
What the plaintiff claims apart altogether from the claim for a 
declaration that he isthe mutawalli and that he is perpetually 


ee ee ee, 


* S. A. No. 484 of 1919. 15th February 1920. 
1, (11:78) I. L. R. 4 C. 683. 
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entitled to receive all the yeomiah allowances that ever accrued. 
It seems to usthatis not a periodical recurring right but 
a perpetual right. The mere fact that sums of money are faid 
periodically does not make the right one that periodically 
recurs. The right is always there but it is only exercised at 
such times as the sums fall due. To put an illustration it seems 
to us it would be just as reasonable to say that an official en- 
titled to a salary of so many rupees a month can call thata 
periodically recurring right. We do not agree with that con- 
tention at all. We think the distinction is plain. The right 
is always vested in some person to receive periodical payments 
and the right which at once is vested in one person at another 
time passes away to somebody else, which of course isa 
periodically recurring right in’the true sense of the term. The 
distinction is not new. It is found in Esham Chander Roy v. 
Monmohini Dossi, 1 and is very clearly pointed out there.’ The 
decision in Manavikrama Raja v. Achutha Menon, 2 which. was 
cited only establishes this, that if there is inherent in the plain- 
tiff a recurring right, then the same limitation will apply to a 
consequential claim for the payment of actual money as would 
apply to the claim if it had been brought for the establishment 
of a recurring right. 

We think that this case can be disposed of on the short 
ground that this is not a recurring right but a perpetual right 
and the learned Judge was quite right in dismissing it as 
barred by limitation because if Art. 131 does*not apply the 
only Art. that can apply is Art. 120. 

‘The Appeal must be dismissed with costs. 

A. V. V. i 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE AND MR. 
JUSTICE AYLING. | 





Venkoba Rao -- Appellant * (Plaintiff.) 
v. 
Krishnaswami Naicker and another ... Respondents (Defen- 
dants). 
Madras Estates Land Act, 8. 12—Occupancy holding—Trees—Right to. 
“BS. A. No. 1811 of 1915. 18th March, 1919. 


` 1. (1878) I. L. R. 4 Cal, 683. l 9. (1918) 26M. D.T. 877. 
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So far as the right to trees on the holding is concerned, a ryot in possession of 
the holding at the date of the passing of the Madras Estates Land Act and one 
admitted to the holding subsequently, stand on the same footing. In either oase, 
the érees planted or naturally growing on the holding after the passing of the Act 
belong to the ryot in spite of any custom or contract to the contrary. 


Second appeal against the decree of the District Court of 
Salem in A. S. No. 50 of, 1917, preferred against the decree of 
the Court of the District Munsif of Dharmapuri in O. §. No. 
65 of 1915. 


T. V. Muthukrishna Aiyar, for the Appellant. 

T. R. Venkatarama Sastri, for the Respondent. 

The Court delivered the following 

Judgment :—This case raises a question under S. 12 of 
the Madras Estates Land Act which occurs in Ch. II of 
the Act which is headed “General rights’, the original effect 
of which is to put the rights of landholders and ryots whether 
admitted before or after the passing of the Act ona statutory 
basis. S. 12 which deals with the ryot’s rights as regards the 
trees on his holding makes ar exception from this principle in 
the cases of trees in existence at the date of the passing of the 
Act, as to which the ryot’s rights are made subject to any 
rights which by custom or by contract in writing executed by 
the ryot before the passing of this Act are reserved to the land- 
holder, while as regards trees which after the passing 
of the Act are planted by the ryot or naturally grow upon 
the holding the ryot’s rights are absolute and not to be 
affected by custom or contract to the contrary. As regards trees 
in existence at the time of passing of the Act, the section 
says that “ every occupancy ‘ryot shall have the right to 
use, enjoy and cut down all trees now in his holding.” Itis 
argued by Mr. Venkatarama Sastri that every occupancy ryot 
here means every occupancy ryot at the date of the passing 
of the Act and does not extend to ryots admitted subse- 
quently, because the section speaks of trees “now in his hold- 
ing,” and ryots admitted subsequently had no holding at that 
date. This contention is entirely opposed not only to the 
policy of the Act but also to the words “every occupancy ryot’ 
in the section itself, and would lead to the result that, at any 
rate as regards trees in existence at the passing of the Act 
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ryots subsequently admitted would be altogether outside the 
scope of the section. The use of the word “ holding ” which 
is defined in S. 3 as a “ parcel or parcels of land held undér a 
single patta or engagement in a single village” does not in my 
opinion require us to hold that the land must have been held 
by the ryot claiming under the section at the time of the pass- 
ing of the Act, but means in this connection land which either 
was a holding at that time or subsequently became one. It 
might have been more accurate to say “trees which now at the 
passing of the Act are growing on land which now forms part 
of a holding or may subsequently have become part of one” 
but the meaning is in my opinion clear. It is said in the pre- 
sent case that the trees were in existence at the passing of the 
Act. Contract is therefore excluded as the ryots were admitted 
subsequently. The term in the pattah “ the puttah palmyra 
trees are reserved,’ may however be enforceable as in accord- 
ance with custom as regards trees in existence at the passing of 
the Act. 

The District Judge has not considered whether any such 
custom is established, and we therefore set aside his decree 
and remand the appeal to him for disposal according to law. 
Costs to abide. 

A. V. V. ——— 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE AYLING AND MR. JUSTICE 
ODGERS. 


Bardaru Marayya ... Appellant * (Defendant). 
v. : ; 
Bandaru Ramalakshmi .. Respondent (Plaintiff). 


Hindu Lew—Adoption of orphan—Factum valet. 


The adoption of an orphan is invalid under the Hindu Law and cannot be 
supported by the application of the doctrine of factum valet. 


Vaithilinga v. Natesa 1, Relied on. 


Second appeal against the decree of the Court of the 
Temporary Subordinate Judge of Kistna at Ellore in A. S. 
No. 424 of 1917, preferred against the decree of the Court of 


* §. A, No. 16 of 1919. 81st August 1920, 
1, (1912) I L. R. 87 Mad. 529. 
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the Additional District Munsif of Narsapur in O. S. No. 33 


of 1913. 
eV. Ramadoss, for Appellant. 


P. Narayanamurthi and A. Satyanarayana, tor Respond- 
ents. 

The Court delivered the following 

Judgment :—The sole question for decision in this 
appeal is whether it is proper to apply the doctrine of factum 


' valet to the adoption of an orphan. The facts are admitted. 


Appellant Marayya was in fact adopted by Narasimhayya, 
respondent's husband in 1910. Marayya was at the time an 
orphan and was given in adoption by his elder brother. It is 
conceded on his behalf that the adoption was, strictly speaking 
illegal (Vide Vaithilinga v. Natesa 1). Can itbe nevertheless 
upheld on the maxim factum valet quod non fieri debuit. 

In our opinion it cannot be so upheld. The doctrine is 
one which must always be applied with great caution and we 
do not think we should be justified in applying it here. A case 
is reported in Subbuluammal v. Ammakuttiammal 2 in which 
the learned Judges rejected the argument that the maxim of 
factum valet could be applied to the adoption of an orphan 
and set aside the decision of the Sadar Amin based on that 
doctrine. They also rejected the contention that an orphan 
could be validly given in adoption by his older brother. This 
is one of the cases quoted by the learned Judges in Vaiththnga 
v. Natesa 1 in support of their decision and we observe that in 
the latter case, no attempt was made to apply the doctrine of 
factum valet although the fact that the adoption was made 
more than 30 years before suit and had been treated as valid 
by the family was brought prominently to the notice of the 
judges and is referred to in their judgment. 


Bhagwant Pershad v. Murrai Lal 3 is, no doubt, an exactly 
similar case to the present, in which the doctrine of factum 
valet was applied to an adoption of an orphan given by 
his brother. The learned Judges say they apply it “not 
without consideration” and’ lay stress upon the lapse of 
forty-eight years after the adoption and on the grave 


te se E EN ARMA Pa ERS RN eS RE 
1. (1912) 1. L. R 87 Mad. 529. g. (1864) 2 M. H. O. R. 129. 
$. (1910) 15 O. W. N. 524. 
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injustice which would be done to the adopted son by de- 
stroying his civil status after it had been so long accepted. 
These considerations have no application to the case before 
us, where the adoption took place only six years before suit. 
Chinna Goundan v. Kumara Goundan 1 is quoted as a case in 
which the doctrine was applied to the case of adoption of an 
‘only son ; and indeed it does seem to have largely induced the 
decision of the learned Judges, that the adoption of an only 
son, once made, was valid in law. But their Lordships of the 
Privy Council in Sri Balusu Gurulingaswami v. Sri Balusu 
Ramalaxymamma 2 while endorsing the correctness of the deci- 
sion in that case certainly do not put it on the ground of 
factum valet. On the contrary they are at pains to point out 
at page 423 the inapplicability of such a doctrine and the con- 
clusion they arrive atis that the adoption is not contrary to 
Hindu Law. | 


The true limits of applicability of the doctrine of factum 
valet as regards adoption are laid down by Westropp, C. J. in 
Lakshmappa v. Ramava 8 thus: “ To us it appears that its 
application must be limited to cases in which there is neither 
want of authority to give or to accept nor imperative interdic- 
tion of adoption.” The views of Westropp, C. J. in this 
connection are expressly endorsed by the Privy Council in 
the last quoted case. See also Mahmood, J. in Ganga Sahat 
v. Lekhraj Singh, 4 “‘ The capacity to give, the capacity to take 
and the capacity to be the subject of adoption seem to me to 
be matters essential to the validity of the transaction, and, as 
such, beyond the province of the doctrine of factum valet.” 

As an illustration of the proper application of the doc- 
trine we may refer to Wooma Daee v. Gokoolanund Doss.5 There 
the maxim of factum valet is relied on as supporting the 
view of their Jsordships that the adoption which they 
were considering was legal and valid. But the only objection 
to the adoption there was that the rule of preference of a 
brother’s son had been disregarded -and it was held that this 
view was notso imperative as to have the force of law. If 


1, (1862) 1 M. H. 0. R. 64. 2 (1899) 22 Mad, 898=9 M. L. J. 67. 


3. (1875) 12 Bom. H.C. R. 364 (at p. 398.. 4. (1886) LL.R. 9 All. 253 at p. 297, 
b. (1878) I.L R. 8 Oal. 587. 
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ee that .case.be compared. with, the case before.us in the light of; 
y 7 the ‘tests’suggested by Westropp, C.J. and Mahomood, J. it will 

eine be. geen how WA the doctrine is to the case:we havé 

lakshmi | to deal:with. . . Nk A Ak A. | 


-The'only other case to which we shall referis Basheliappa’ 
Bin Baslingappa V. Shivlingappa Bin Ballappa. t The learned | 
Judges in that: case (Westrupp, C.J. and Hatidas, J.) held that 
the’ adoption of an orphan even “when given ‘by an elder 
brother with the authority of patents given before their death, 
was invalid and they add the pithy remark that “to allow such 
an adoption would leave it in the power of an elder brother to 
thin the ranks ‘of his fellow parceners by bestowing his younger 
brothers in adoption’ ina manner | weni detrimental to- the 
interests of the latter.” 

‘We must hold that the adoption of an orphan is not only 
contrary to Hindu Law but that the .doctrine of factum valet 
cannot:be invoked to'support it. ! 


The second appeal is therefore dismissed with costs. 
A.N, V. TT | 


vx 
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IN THE HIGH ‘COURT OF JUDICATURE ak MADRAS. 


PRESENT :—MR. JUSTICE OLDFIELD AND Mr. JUSTICE 
SESHAGIRI AIYAR. ; o 


Krishnaswami Iyer 7 ase Appellant, * (Plaintiff e 
U, 
Appavier and others "Respondents ` (Defendants), 
Krishna- Bard Uendieudlion PON desa — Lifo estate to ‘edcli of two parents in 
swami Iyer moiety of properties with remainder in cach moiety to each ‘of iiwo sons—Conditions® 
priet. of defeasance—V alidity—Eff ect— Provision for payment bY. sons of kist of land in 


possession of parents and of their funeral oxpenses~~Now- payment by either son oF 
his representative-—Defeasance in event of —Effect—Vali dtiy. 
~ Under a partition deed between a father and his two songs” properties in list I- 
to-the deed were set apart for the father and his wife to bé enjoyed by them for. 
their lifetime without any right of alienation | and provided that the two 
sons should pay the kist of the said properties equally ; that after spending for 
funeral expenses at the death of each of the two parents the. sons should divide 
equally a moiety of the said properties at the death of each af the two parents; that: 
if the sons did not agree and spend either for the payment of the kist of. the said 


- 
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properties or for the funeral expenses, the survivor of the parents should take the 
whole of the properties absolutely ; and that, if the sons did not agree and pay for 
the funeral expenses of the survivor and the kist of the properties, he who spent 
should take absolutely the moiety of the properties in the possession of the 
survivor. , 

The father died in 1898 and soon after a moiety of the list I proper ties Was 
divided between the sons equally. In 1901 one of the sons died making a bequest 
®f all his properties, including the share which would accrue to him in the moiety 
in the enjoyment of his mother on her death. The mother died in 1912. The 
widow of the predeceaged son sold to plaintiff the half share in the properties in the 
possession of her mother-in-law. In a suit by plaintiff against the other son and his 
sons for partition and possession of the share purchased by him it was-found that 
after the death of the father the Government assessment was not paid by plaintifi’s 
vendor and after the death of the mother one-half of her funeral expenses were not 
paid by plaintiff or his vencor. Held, that the efleot of the deed was to create a 
life estate of a moiety of list I properties in each of the two parents with remainder 
as regards each moiety to the sons, subject to conditions tor defeasance on each of 
two different dates, at the one of both moieties in favour of the surviving parent, 
at the other of the moiety still in that parent’s possession in favour of the non- 
defaulting son ; that the said conditions were valid ; and that in the events which 
happened plaintiff's vendor had no interest in the moiety in the possession of her 
mother-in-law to be transferred to plaintiff. . 


= Second Appeal against the decree of the District Court of 
Tanjore in A. S. No. 963 of 1917, preferred against the decree 
of the Court of the Principal District Munsif of Tiruvalur in 
O. S. No. 164 of 1913. 


The Hon'ble Mr. T. R. Ramachandra Aiyar, for Appellant. 

K. Bhashyam Atyangar, for Respondents. 

The Court delivered the following 

Judgments :—Oldfield, J.—The question in this 
case arises on the construction of Ex. A, a document 
drawn by unprofessional hands, and is whether under it the 
widow of one Srinivasa Aiyar, the vendor of plaintitt—appel- 
‘lant acquired any interest, which she could convey to him, 
‘The argument before the Lower Appellate Court was ap- 
parently based ona translation of Ex. A, which like that 
made here is inaccurate. It was conducted with reference 
mainly to the meaning of the expression “with absolute 
right,” .not to the general principles affecting the dispositions 


‘made. In the application of those principles to what actually 


occured there was a mistake as to.the content of one phrase 
used. Here the argument proceeded on different lines. 
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By Ex. A Nanu Iyer and his sons, lst defendant and 
Srinivasa Aiyar, ‘husband of plaintiff's vendor effected a 
parfition ; but we are concerned only with one portion of 
the settlement then agreed to, that relating to the property, 


of which half is claimed under Ex. A, which was left in , 


the enjoyment of Nanu Iyer and Annapurniammal, his wife. 
The terms on which they were to enjoy it and it was to 
devolve, are according to the translation given in the District 
Munsif’s judgment which with the consent of the parties we 
adopt except as to one point to be separately referred to as 
follows:—‘‘(1) the properties shown in list I are to be enjoy- 
ed by Nanu Aiyar and Annapurniammal for their lifetime with- 
out any right of alienation. (2) Srinivasa Aiyar and 1st defend- 
ant (Appavier) shall pay the kist of the said properties 
epually. (3) After spending (for funeral expenses) at the death 


of each of the two parents. (4) Srinvasa Aiyar and Ist defend- . 


ant shall divide equally a 1/16 pangu (a moiety of the 
whole) at the death of each of the two parents. (5) If the two 
do not agree and spend either for the payment of the kist of 
the said lands or for the funeral expenses, the survivor of the 
two, that is Nanu Aiyar and Annapurniammal, shall take the 
4 pangu of lands (the whole.of the land in list I) absolutely. 
(6) If the two do not agree and pay for the funeral expenses 
of the survivor and the kist of the lands, he who spends shall 
take absolutely the 1/16th pangu, which was in’ possession 
of the survivor. 


The figures in this extract have been inserted for con- 
venience of reference ; and, observing that no attempt was 
made here to dispute the Lower Appellate Court’s interpreta- 
tion of the words “with absolute right” as conferring the full 
estate, I give in legal language the result as it appears to me, 
with reference to-each clause. Under (1) and (4) there is a 
creation of a life-interestin favour of Nanu Aiyar and Anna- 
purniammal in a moiely of the property each with remainder 
as regards each moiety to their sons. There are then condi- 
tions for the defeasance of these estates in remainder, the sons’ 
obligation to pay the kist on the property throughout and. to 
pay the funeral expenses on the death of each parent 
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being stated generally in clauses (2) and (3) and the 
defeasance in case of default of the defaulting cons’ estate 
in either moiety being provided for later. If the def§ult 
occurs during the lifetime of both parents that case 
is not provided for and it is fortunate that it has not 
arisen. If default occurs during the lifetime of the surviving 
parent, under clause (5) such parent shall take an absolute in- 
terest in the whole property. If it occurs later after the death 
of the surviving parent the non-defaulting son shall take the 
moiety which is in his or her possession. What is expressed 
and what I must therefore take to have been contemplated is a 
life estate of each moiety in each of the parents (we: have al- 
ready decided to that eftect in C, M. A. No. 310 of 1915) with 
remainder as regards each moiety to the sons, subject to the 
conditions for defeasance on each of two different dates, those 
of the deaths of the two parents, at the one of both moieties 
in favour of the surviving parent, at the other of the moiety 
still in that parent’s possession in favour of the non-defaulting 
son. 


There is no question of any defeasance on the death of 
Nanu Atyar ; and plaintiff, claiming under Srinivasa Aiyar, 
contends that the latter then acquired an absolute interest, 
which his legal representatives could convey in Nanu Iyer’s 
portion, the condition for defeasance in case of subsequent 
default, suchas defendants allege, being unenforceable ; and 
we have to deal with .this contention. Ex. A was subse- 
quent to the Transfer of Property Act ; and, if its provisions 
are applicable there is nothing in them, against which the 
conditions for defeasance offend. For the last sentence of 
the explanation to S. 19 contemplates divesting of an estate 
once vested ; Ss. 28 and 29 recognise conditions subsequent, 
as effective although they must be construed; and there is 
nothing in these conditions, which offends against public 
policy or the rules contained in Ss. 10, 12, 21 to 25 or 27. 


It is further however necessary to consider with reference 
to S. 2 (d) whether the conditions offend against any rule of 
Hindu law and in particular whether the principle that an 
estate once vested cannot be divested is sucha rule. It does 
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not appear that thè expression “rule of Hindu Law” has ever 
been the object of comprehensive definition by authority or 
thaf any criterion for.the purpose of distinguishing between 
such rules and the principle deducible from’ particular 
classes of cases has ever been laid down. But for the 
present purpose it is sufficient that, as I'shall show, the prin- 
ciple above referred to has been statedly or impliedly dis- 
regarded by the Judicial.Committee in connection with dis- 
position of property and has never been recognized as a 
general rule, even of the Hindu Law of Succession. 


In Ram Lal Mookerjee v. Secretary of State! the Judicial 
Committee found it unnecessary to deal with a plea that certain 
disqualification, if they were conditions subsequent were in 
violation of Hindu Law. But in Tarokessur Roy v. Soshi 
Shikhuressur Roy 2 it was held that a gift of one-third 
share to each of the testator’s three nephews with remainder 
to the survivor in case if any of them died without issue 
was valid; Sreemutty Soorjeemoney Dossee v. Denabundoo 
Mullick 8 being followed and the ground of decision being 
that the gift over was to persons alive and capable of taking on 
the death of the testator, to take effect on the death of a 
person also then alive. Andin Sreemutty Kristoromoney Dossee 
v. Maharaja Narendro Krishna Bahadoor * the validity of a 
condition for the defeasance of a prior absolute interest by a 
subsequent event is assumed and it is added only that (1) the 
event must happen if at all immediately on the close of a life 
in being at the time of the gift ; and (2) a defeasance by way 
of gift over must be in favour of some one in existence at the 
time of the gift ; the Mullick and Tagore cases already cited 
being referred to as authority for these requirements. It is 


‘clear that in the case before us they are complied with. 


To turn to the Hindu Law, it is true that Turner, C. J. in 
delivering the judgment of a Full Bench composed of all the 
jearned Judges of this Court, referred to the rule that “ an 
estate which has once vested cannot be divested by the 
occurrence of a contingency which, if it had occurred prior to 
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1. (1981) L L. R. T Oal, 304. 2. (1888) Í. L. R. 9 Oal. 952; 
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the period of vesting would have curtailed or avoided the 
rights of the person in whom the estate has vested.” Krishna v- 
Sami. t. But he went on to: say that “the rule that an estate 
once . vested in a full owner cannot be divested is nowhere 
stated in:so many terms by. the Hiudu Commentators” and 
that it could not be “ laid down without exception in respect 
ef property governed by the. Mitakshara.”’ The decision in 
the case before the Court, one of removal of a disqualifica- 
; tion, was against its application. Butin Narasimha Ragu 
v. Veerabhadra Razu 2 it was applied, Krishna v. Sami 1 being 
distinguished on the ground that the. property there in question 
was unobstructed. In the later case the question was of divest- 
ing by the subsequent birth of a co-heir ; and reference may 
be made to the analogous cases in connection with subsequent 
adoptions, as between the adopted son and either the absolute 
estate of a reversioner or the estate of the widow, for instance 
Sri Rayhunadha v. Sri-Bozo Krishoro 8 Mussumati Bhoobum 
Moyee Debia v. Ramhkishore Acharya Chowdhry, 4 Rajah 
Vellanki Venkata Krishna Rao v. Venkata Rama Lakshmi 
Narasayya 5 and the authorities referred to in the recent Full 
Bench decision of this Court in Vaidyanatha Sastri -v. Savithri 
Ammal. 8 The inference is against the existence of any rule of 
general application or of any, which can be regarded as bind- 
ing in cases of: transfer of property to living persons or in 
any class of cases, other than those to- which it has in fact 
been applied. We have been ‘shown no instance of the 
application of such a cule to cases resembling that before us, 
in which there is no question of succession, much less ot such 
succession as is involved in the authorities, to which ‘ reference 
has been made. In these circumstances the conclusion must 
be in favour of the validity of the conditions in Ex. A. 

To apply those conditions to the facts, two breaches of 
them are alleged. If the decision depended -on one of them, 
the default of Srinivasa Aiyar’s heirs in respect of the funeral 
expenses of Annapurniammal, it might be necessary to call for 
a finding because the Lower Appellate Court has lost sight of ihe 
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fact that the liability is, not for the expenses of the funeral, but 
for those of the obsequies up to the performance of the annual 
ceremony; and it might, if that default were material, be neces- 
sary to call for a finding as to whether plaintiff’s tender was in 
time with reference to the latter. But that default is not 
material, when the other default relied on is established. The 
Lower Appellate Court has found and we must accept its 
finding, that Srinivasa Aiyar’s legal representatives failed to 
pay the kist, as Ex. A requires them to do, from 1901 to 
1912. No doubt plaintiff offered to pay it during the pro- 
ceedings before the lower Appellate Court and he contends 
here that he should be awarded the property on his making 
the payment. But there is no doubt that the condition was 
infringed, because however strictly it is construed, in favour 
of the person in possession of the estate, it has not been 
complied with within a reasonable time; and there is no 
authority for the application which plaintiff suggests, to the 
present facts of the principle on which transfers in favour of 
an innocent purchaser are avoided on the advantage received. 
by the transferor being restored. 

In these circumstances the appeal fails and is dismissed 
with costs. 

Seshagiri Aiyar, J.:—I agree. In this case we have 
to construe a partition deed and to determine what its legal 
effect is in the events that have happened. Ex. A 
is the deed of partition between the father and his two 
sons, It provides for the reservation of certain property 
for the father and his wife and for division in equal shares of 
the'rest of the property between their two sons. There can 
be no doubt on the language of the document that the estate 
reserved to the father and the mother in the first instance was 
a life-interest. Similarly the estate reserved for the survivor 
of the two is also a life-estate. There are some conditions 
which have now to be noticed. The first one relates to the 
sons’ paying the cist upon the reserved property. It 
states that in case the cist is not paid the parents will 
have an absolute estate. A provision almost in identical 
terms is made with reference to the half estate of the survivor. 
Another clause is to the effect that the two sons should -pay 
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the funeral expenses of the father and of the mother. It 
provides that in case one of the sons alone pays the expenses 
and the other does not, the son who defrayed the experfses 
should be the sole owner of the reserved property. 


What happened was this. . The father died in 1893. Soon 
after one half of the property was divided between the sons 
equally.» It must therefore be taken that the defeasance clause 
which gave the parents an absolute estate if there was a failure 
to pay the cist was not put into operation. Ia 1901 one of 
the sons died. He madea bequest of all his properties in 
favour of his wife. In that he specifically refers to the share 
which would accrue to him on the death of his mother. The 
mother died in 1912. After her death the pre-deceased son's 
widow sold the half share in the property in possession of the 
mother-in-law to the present plaintiff. On this title the plain- 
tiff sues for partition and possession. The?lst defendant is the 
surviving son and the other defendants are his sons. 


It-has been found by the District Judge that after the 
death of the father the Government assessment was not paid by 
the widow of the deceased son. He holds that in consequence 
of this failure the property in the pessession of the mother 
was converted into an absolute estate. He has also found 
that since the death ofthe mother one half of the funeral 
expenses have not been met by the daughter-in-law or her 
vendee. ‘There was apparently an offer to pay the cist after 
1912. In these circumstances the question arises whether on the 
death of the mother, the deceased son’s widow acquired any 
right in the property of the mother- in-law which would enable 
her to convey to the plaintiff her interest in it. The point is 
by no means an easy one. In the first place, we have to consider 
whether the rules contained in Chapter II of the Transfer 
of Property Act are applicable to this case. The last portion 
of S. 2 lays down that nothing in the second chapter of 
this Act shall be deemed to affect any rule of Hindu, Muham- 
madan or Buddhist law. Therefore if the provisions of the 
second chapter are in any way inconsistent with provisions of 
Hindu Law, they should not be applied to this case. I have 
come to the conclusion that the particular provisions in the 
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Transfer of Property Act by which this case is affected do not 
lay down any rule inconsistent with the Hindu Law. First-of 
ald T shail clear the ground by saying that the estate which the 
partition deed secured to the two'sons was a vested one. The 
‘definition’ section ‘of Chapter II makes that clear. The expla- 
nation to S. 19 provides “that: aw intention ‘that an inter 
est-shall not be vested is not to. be inferred. from .a‘ provision 
that if a particular event shall happen; the interest shall pass to 
another person.” This is exactly what bas been. provided in the 
partition deed, and to my mind therefore the estate which the 
two sons took was a vestsd remainder subject to the life es- 
tate’ of,'the parents. The ‘next séction to which refer- 
ehce may be made is S. 28 which deals, with the 
defeasance of a vested interest. By that section an interest 
already accruéd may be subjected to a condition subsequent or 
a limitation as an English Lawyer would say that in case a 
specified uncertain event shall happen, -or that in casea 
specified uncertain event shall not happen, such interest shall 
pass to another person. By the same section this ulterior 
disposition is made subject to the rules contained in Ss. 10, 12, 

21, 22, 28, 24, 25, and 27. Examining these latter sections it 
is clear that the condition in the partition deed i is not obnoxious 
to any of them. They deal with restraints upon alienation, 
with property being divested in the event of insolvency or of an 
attempted alienation, with contingent interest with transfers to 
members of,a class on attaining a particular age and so on. I 
might:also refer to S. 31 of the Transfer of Property Act 
which lays down a principle identical with the one entnciated 
in S. 28. Therefore if this case has to be decided under the 
Transfer of Property Act, there cannot be much doubt that the 
defeasance clause which converted:the left estate of the mother 
into an absolute estate would be regarded as valid. The English 
Law to which I shall refer later on is also to the same effect. 


Before proceeding further I shall have to see whether the 
rules containedin Ss. 19, 28 and 31 of the Transfer of Property 
Act are many way opposed to the: principles of Hindu Law. 
As far as possible I shall refer only to the cases decided by the 
Privy Council, In Sreemutiy Soorjeemoney Dossee v. Denobundoo 


Y 
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Mullick,1, it was laid down that a condition if one of the sons 
of the testator did not leave male issue, the other sons should 
take that share was an enforceable one. It was, further keld 
that the sons had become divided among themselves and that 
the widow. of the deceased son was entitledto the accumulated 
income on her husband’s share ; but it was laid down that she 
twas not entitled to the corpus, as by the defeasance clause her 
husband’s estate vested.in the surviving brothers. In Sree- 


mutty Soorjeemoney, Dossee, v. Denobundoo, Mullick. 2? Knight. 


Bruce, L. J., said this :- “ This.being so, we are-to say whether 
there.is anything against public convenience, anything generally 
mischievous, or anything against the general principles of 
Hindu Law in allowing a Testator to give property, whether by 
way of remainder, or by way of executory bequest (to .borrow 
terms from the Law of England) upon an event which is to 
happen, if at all, immediately on the close of a life in being. 
Their Lordships think that there is not.; that there would be 
great general inconvenience and public mischief in denying 
such a power and it is their duty to advise Her Majesty 
that such a power does exist.” This is a clear. enunciation 
that a, defeasance clause, like, the one with which we are 
concerned, is not repugnant to any principles of Hindu Law. 
The next case of importance is the well known Tagore case 
reported in supplemental volume, p. 47. That case dealt 
with a large number of questions. One of the principles 
laid down was that it was not competent to a testator to create 
a new rule of succession; another that an estate in favour of 
unborn persons should not be created bya will. At the same 
time their Lordships laid down that “It is. competent toa 
‘Hindu i in making his will to. make a provision that _ the estate 
which. he creates and. gives to the recipient of his bounty may 
be divested or defeated by.something which, takes place after. 

This i is established by this case. Itis admitted by Mr. Evans and 
Mr. Kennedy, and may be, taken as absolute law.” In Bhoobun 
M ohini Debya y. Hurrish Chunder Chowdhry3 the same principle 
was | laid. down. Towards the end. of the judgment. Sir R. P. 


i aan a mai o, 
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Collier, says “ that their éffect is to make the absolute estate be- 
fore given, defeasible in the event of a failure of issue living at 
the Sime of her death, in which event the estate was to revert to 
the donor and his heirs. - That there is nothing in such a con- 
dition repugnant to Hindu Law appears from the decision of 
this tribunal as to an executory device.” In Kumar Tarkeswar 
v. Kumar Koshi Shikhareswar} it was held that the gift over of 
a life estate was competent, it being to persons alive, and 
capable of taking on the death of the testator, and to take effect 
on the death of a person or persons then alive. No doubt this 
related to a life estate, but the principle is the same whether 
the divesting relates to a life estate or to a vested remainder. In 
Raikishori Dasi v. Debendranath Sircarta gift over on the 
death of a surviving son was held good. The last of the Privy 
Council cases on this point so far as I am aware is Sreemutty 
Kristoromoney Dossee v. Maharajah Narendro Krishna Baha- 
door.3 That case affirms the principles enunciated in the earlier 
decisions to the fullest extent. Lord Hobhouse states the law 
thus: “In stating the rule relating to the defeasance of a 
prior absolute interest by a subsequént event, at is important 
to add ; first, that the event must happen if at all, immediately 


-on the close of a life in being at the time of the gift as was 


laid down in Mullick case ; and, secondly, that a defeasance 
by way of gift over must be in favour of somebody in existence 
at the time.of the gift, as laid down in the Tagore case.’’ Both 
these conditions are complied with in the present .case. The 
event happened while one of the donees was alive, and the gift 
over was to the same person who was alive at the time of the 
gift and is still living. As was laid down in Sonatum Bysac v, 
Seemutty Juggutsoondrée Dossee* what a court has to see is whe- 
ther the limitation either as regards the person who is to take or 


‘the estate that is to be taken violates any of the fundamental 


principles of Hindu Law. Iam not aware of any rule of 
Hindu law which prevents a donor from adding a limitation 
to the estate which is to be taken by proving that certain 
conditions should be complied with. No doubt if the condi- 


I, (1888) I. È. R. 101. A. 51=9 0. 952, 2. (1887) 15 I. A, 87. 
8. (1888) 16 I. A. 29, 4. (1858) 8 M. I. A. p. 66, 
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tion is opposed to public policy or in the language of in re 
Moore Trafford v. Macorchie 1 is against the policy of the law 
the condition will be ignored and the bequest simpliciter ‘will 
be given effect to. S. 23 of the Indian Contract Act recognizes 
this principle as part of the law of India, but if thereis no such 
repugnant condition and if there is no text of Hindu Law ora 
course of decisions in India prohibiting a substitutional gift for 
failure of a condition, there is no reason why the principles 
which have governed English Courts and which have found 
expression in the sections of the Transfer of Property Act to 
which I have referred should not be applied to the construction 
of Hindu dispositions of property. I shall now very briefly refer 
to the :ule of English law on this point. In Barshow v. Black : 
Pattison v. Henderson? it was pointed out. “The poistion of an 
absolute unlimited owner subject to a conditional gift over is 
unknown to the law of England but well-known to the Scotch 
Law. Hence in Scotland although a conveyance toa man 
‘and his heirs and assigns whomsoever’ makes him an absolute 
owner, there may follow a valid conditional substitution or gift 
over to which, on the occurrence of the contemplated events, 
effect will be given.” The present day English Law is not as 
rigid as was believed in this last case. It has gone through 
various modifications which it is not necessary tọ refer 
to at any length now. In Avelyn v. Ward 8 the condition 
was that if the devisee failed to give arelease within three 
months after the testator’s decease, then the property should 
vest in somebody else. This condition was enforced. In 
XXVIII Halsbury the various cases in the English Courts 
are summarised in paragraphs 1477 on wards. Numerous 
clauses of forfeiture or defeasance have been recognized. 
I may refer to one case in particular namely, Comisky v. 
Bowring Hanbury. t The House of Lords in that case held 
that an absolute estate subject to an executory gift was 
enforceable, In Re Lovell : Sparks v. Southall Mr. Justice P.O. 
Lawrence has come to the conclusion thata defeasance clause 
of this description should be regarded as a limitation of the 
1. (1888) 39 Oh. D. 116. 2. (1876) 1 H. L. (So & Di) 892. 
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estate and not as a condition. What has been referred to in 
the Scotch Courts as a condition subsequent is dealt with in 
the? English Courts either as an executory devise or as a 
limitation of an estate. When one remembers the tenacity 
with which precedents are adhered to, it is not surprising that 
the new nomenclatures should be utilised to get away from 
Obvious inconvenient positions. However, if certain fusda- 
mental notions are not departed from itis clear that condi- 
tional dispositions of property will be given effect to even by 
English Courts. The language employed by Mr. Justice P.O. 
Lawrence in the latest case suggests that he is inclined to 
accept the Scotch view of the Law within proper limits 
without totally ignoring English precedents. The limits are 
approximately these .—(a@) The condition must not be immoral 
or opposed to public policy ; (b) It should not merely bea 
restraint upon alienation or an impediment to the enjoyment 
of the property ; (c) It should not postpone the ultimate 
devolution beyond the lifetime ofa life in being at the time 
of the bequest; and (d) The ultimate device must be either to 
the testator himself (this is not fully recognized by the text 
writers) or to some one who was alive at the date of the 
bequest. To these limitations if we addin India that the 
condition should not contravene any recognized principles of 
Hindu or Mahommedan Law, we havea set of principles. I 
do not say they are incapable of amplification—into which one 
can work in a greater principle than any of these, namely that 
as far as possible the intention of the testator should be 
effectuated. Examining the presentcase in the light of the 
above conceptions, I am of opinion that on the death of the 
mother who had acquired an absolute estate in the property by 
virtue of the failure of the other son’s heirs and assigns to pay 
the Government kist the son’s widow did not inherit the halt 
share which she sold to the plaintiff. 


For these reasons, I agree with the order proposed by my 
learned brother. 


A. S. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR JOHN WALLIS, CHIEF JUSTICE AND 


MR. JUSTICE SADASIVA AIYAR. A 
K. A. C. C. T. Chidambaram 
Chetti and others ... Appellants * (Derendants 2 to 5.) 


v. , 
V. R. K. R. Karuthan Chetti 


_ and others ... Respondents (Plaintiffs). 

C. P. Code'of 1908, 8. 11—Res Judicata—Applicability of rule—Decision not 
intended by Court or parties to be ‘final—EHffect—Parinership—Pariners and Sub- 
pariners Settlement of accounts between pariners—- Effect against Sub-pariners— 
Settlement before and after dissolution of firm—Settlement bona fide or fraudulent 
and collusive—Destruction—Coniract Act, S. 268, Effect. 

In a suit for dissolution of partnership and for the usual appurtenant reliefs, 
the other partners of the firm and parsons alleged to be sub-partners of plaintiff 
were added as defendants, The alleged sub-partners denied that they were sub- 
partners but the Court found they were and passed a preliminary deoree dissolving 
the firm as from the date thereof and directing the taking of accounts. On appeals 
from that deoree by the alleged sub-partners, the High Court in its judgment stated 
that no objection was before it to the decision of the Court below that the appellants 
were sub-partners, held that, as sub-partners, they were neither necessary nor proper 
parties to the euit, allowed the appeals, and dismissed the suit as against them. In 
a subsequent suit between plaintiff and the alleged sub-partners, held, that it was 
not the intention of the parties or of the High Oourt to obtain or give a final 
decision in the prior suit on the question whether the alleged sub-partners were 
really sub-partners of the plaintiff and that the question was not res judicata by the 
decision in the prior suit. Held, further that a fraudulent and collusive settlement 
of accounts of the firm between plaintiff and his principal partners made between 
the dates of the pteliminary and the final deorees in the previous suit was not 
binding on the sub-p2rtners. 

The Chief Justice:—A settlement of accounts between the principal partners 
ofa firm before its dissolution will ba binding ona sub-partner, but not a settle. 
ment made after its dissolution. 

Per Sadastva Aiyar, v.—The assignes of a share from one of two partners cannot 
claim to interfere with the business so long as it isa going concern. The assignor 
stands in the position of a trustee or agent for the assignee and any settlement of 
accounts made by him prior to dissolution and up tothe date of dissolution ig 
binding in the same manner on the assignee as on the assignor. But just as and to 
the extent that the assignor can surcharge and falsify on the ground of mistake or 
fraud in the settlement the assignea may also doso. After dissolution if for the 
purpose of winding up the business of the partnership the assignor settles accounts 
with his partnerin a proper manner such settlement would be binding on the 
assignee just as and to the extent that it is binding on the assignor, subject of 
course to the right to surcharge and falsify for proper causes shown. Any fraudu- 
lent or collusive settlement of accounts made by the assignor is not binding on the 
assignee. 
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Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Sivaganga in O. S. No. 6908 of 1916. 


. 
eI. Rangachariar, T. Narasimha Aiyangar and N. S. 
Rangaswami Aiyangar, for Appellants. 
K. Srinivasa Aiyangar, C.S. Venkatachariar and V. K. 
Srinivasa Aiyangar, for Respondent. å 


The Court delivered the following : 

Judgments :—The Chief Justice.—] agree with the order 
proposed by my learned brother whose judgment I have had 
the advantage of reading, I agree with him that there is no 
ves judicata in this case on any view, and itis therefore un- 
necessary for me to consider whether the doctrine of res 
judicata has any application to the case, seeing that the former 
suit was dismissed as against the sub-partners on the ground 
that assuming them to be such they were not proper parties to 
that suit. As regards the question whether the settlement 
Ex. 3 made between the plaintiff and his partner C. V. C. T. 
after the dissolution of the partnership 1s binding on the 
present defendants as his sub-partners, assuming them to be 
such, I am of opinion that it is not. S. 263 of the Contract 
Act the language of which clearly resembles that of S. 38 
of the Partnership Act, 1890, no doubt provides that the 
rights and obligations of the partner continue in all things 
necessary for the winding up of the partnership. That 
Section deals in my opinion with the continuing authority 
of the former partners to bind one another after dissolution 
and has no application to a settlement between the partners 
after dissolution which is binding on them by virtue of their 
agreement and not by virtue of this ‘section and whether or 
not it is binding on the sub-partner of one of them, The 
question whether such a settlement is binding on the Sub- 
partner against the principal partner gives rise to different 
considerations. The Indian Contract Act, 1872, does not deal 
specifically with the case of sub-partners except in so far 
as by S. 263 it prohibits the introduction of a new partner 
into a firm without the consent of all the partners ; 
but it is dealt with by 8. 31 of the English Partner- 
ship Act, 1890. I can see no reason why the rule laid down 


` 
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by the legislature in that Act, which was drafted with great 


care and with the assistance of eminent lawyers, should not 
be applied in this country, where our Contract Act is silent, 
especially when they appear to merely give effect to ‘the 
earlier decisions. I can find nothing in the Contract Act to 
warrant us in adopting a different rule. Under S. 31 an 
assignee from a partner, which term includes a sub-partner 
cannot interfere in any way in the management of the busi- 
ness and must accept the account of profits agreed to by 
the partners. Otherwise a new partner would in effect be intro- 
‘duced in the business by one partner, without the consent of 
the other partners and the continuance of the partnership 
would be endangered. If any one chooses to take an assign- 
ment of a share in a partnership he must accept it, subject to 
the restrictions which are necessary for the carrying on of the 
partnership business one óf which is that he must accept the 
accounts of profits agreed upon between the partners. The 
same considerations, do not apply after -the dissolution of the 
partnership and there are not the same difficulties in the way 
of allowing the sub-partner to enforce his full rights against 
the assigning partner and accordingly S. 31 entitles him for 
the purpose of ascertaining his share to an accountas from 
the date of dissolution. As held by Vaughan Williams, L. J., in 
Watts v. Driscelll an assignee would be entitled io such an 
account independently of 5. 31 which only affirms his right to 
it. As pointed out by Rigby, L. J., in the same case there 
would be no equity in enforcing on the assignee of one part- 
ner a bargain entered into between the partners after dissolu- 
tion which might involve gross injustice to the assignee and 
might have been entered into for that very purpose. My 
experience of partnership suits leads me to the Opinion that the 
rule is at least as necessary in this country as in England and 
that the opposite rule would operate as a strong inducement 
to commit fraud, and would frequently result, in very ques- 
tionable settlements such as that in the present case being 
entered into between the partners to the prejudice of the sup- 
partner. lam therefore of opinion that the sub-partner is 
entitled to an account under the rule embodied in $S. 31 as 
aa 1, (1901) 1 Ch. 294. 
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interpreted in Whetham v. Davey! Watts v Driscell? and Bonnin 
v. Neame. 8 What I mean is that in the absence of any settle- 
meat between the partners before dissolution which, of course, 
would be binding on the sub-partner, the sub-partner after the 
dissolution is entitled to have an account taken to ascertain the 
share of the partners under: whom he claims as in Whetham v. 
Davey! as without such an account it would be impossible tô 
say what he was entitled to. 


Sadasiva Aiyar, J :—The defendants 2 to 5 are the 
appellants. The 4th defendant is the son and the Sth 
defendant is the grandson of the Ist defendant who died 
after suit. Of the 5 plaintiffs, the plaintiffs 2 to 5 are the un- 
divided sons of the 1st plaintiff. 1 shall speak shortly first as the 
plaintiff hereinafter. 

The suit was brought for recoyery of contribution from 
the defendants in the following circumstances :-— 


(1) The plaintiff and one C. V. C. T. Chidambaram 
Chetty (hereinafter called C. V. C. T.) carried on money 
lending business as partners, the business being conducted at 
Paungde in Lower Burma, the plaintiff's share being 10/16 and 
C. V. C. T.’s share being 6/16. a 

(2) Out of the plaintiff's 10 shares he assigned three | 
shares, one to each of the defendants 1, 2 and 3 as his sub- 
partners for consideration.) The defendants 1 and 2 denied 
that they were sub-partners but the 3rd defendant admitted 
that he purchased one share from Ist defendant.) 


(3) The business in Lower Burma ended in aloss and 
the plaintiff instituted O. S. No. 293 of 1912 against C. V. C. 
T. (and his six sons) and also against the present defendants 1 to 
3 (defendants 8 to 10 in that suit) for dissolving the firm and 
for obtaining the usual appurtenant reliefs. The Ramnad Sub- 
Court passed a preliminary decree dissolving the firm from 
90-2-1914 (the date of that decree) and directing the taking of 
accounts, after it gave the finding that the present defendants 
1 to 3 were the plaintiffs sub-partners each for one share as 
alleged by the plaintiff. 


1. (1885) 80 Oh. D. 574, 580. a. (1901) 1 Ch. 294. 
g. (1910) 1 Ch. 782. 
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(4) On 14-7-1914 the plaintiff and C. V. C. T. agreed 
upon a statement of accounts’filed in the Ramnad Sub-Court 
according to which statement nearly Rs. 2,54,000 was ag reed 
to be the total loss incurred by the firm. That Court in 
its final decree passed on 15-7-1914, held each of the present 
defendants 1, 2and 3 liable to pay Rs. 1{5,872-8-0 to the 
plaintiff (their principal partner) for their respective one- 
sixteenth shares. The total sum payable by all three was thus 


47 thousand and odd rupees. 


(5) Meanwhile the present defendants 1 to 3 (then 
defendants 8 to 10) had filed A. S. No. 197 of 1914 against 
the preliminary decrees of the Sub-Court of Ramnad and they 
afterwards filed three separate appeals against the final decree. 
The principal grounds in these appeals were (a) There is no 
evidence that the 8th and 9th defendants (the present Ist and 
2nd defendants) are sub-partners. (b) The lower court ought 
to have dismissed the suit against defendants 8, 9 and 10 if 
they were only sub-pariners, and as soon as it was found that 
the plaintiffs’ case that they were principal partners was not 
made out. (These two grounds ‘are the principal grounds of 
attack against the preliminary decree). (c) The statement of 
accounts Ex. III filed by the plaintiff and C. V. C. T. is no evi- 
dence against the defendants 8 to 10. The plaintiff and C. V. 
C. T. acted collusively and fraudulently in accepting each other’s 
statements on 15-7-1914 and the defendants 8 to 10 had no 
knowledge or opportunity to object to Ex. III. (This was the 
principal ground of attack against the final decree). 


(6) The High Court allowed the appeals of the present 
defendant 1 to 3 by the Judgment Ex. A-4 dated 14-4-1916. 
(Oldfield and Srinivasa Aiyangar, JJ.) I shall extract the material 
passages in the Judgment pronounced by Oldfield, J. and 
concurred in by the other learned Judge. “The preliminary 
decree passed decided that they (the defendants 8 to 10) were 
sub-partners and so far no objection has been taken to it. The 
argument for the 8th to 10th defendants is shortly that 
having no rights or liabilities in connection with the firm 
or any of its members, except. the first plaintiff, they have 
no concern with the taking of the accounts between its 
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members and cannot be bound by it; and they should 
therefore have been dismissed: from the suit as soon as the 
decæion against their position as partners was reached. It is 
urged (contra) that the 8th to 10th defendants were either 
necessary or proper parties, because multiplication of proceed- 
ings would be avoided if the Ist plaintiff’s rights or liabilities 
in the partnership were determined once for all in a manner, 
which would be binding on the 8th to LOth defendants, as well 
as C. V. C. T. since, whether or no the 8th to 10th defendants 
were directly liable for any proportion of the partnership 
liabilities, such determinations would be necessary in the 
adjustment between them and the 1st plaintiff. This is not in 
my opinion sustainable. There is nothing regarding the re- 
lations between the sub-partners and partners in the Indian 
Contract Act. Section 31, however, of the English Partnership 
Act provides that the assignee of a share in a partnership is 
entitled “f only to receive the share of the profits to which the 
assigning partner would otherwise be entitled and the assignee 
must accept the account of profits agreed to by the partners.” 
The assignee is “in case of a dissolution of the partnership 
entitled to receive the share of the partnership assets, to which 
the assigning partner is entitled as between himself and the 
other partners and for the purpose of ascertaining that share to 
an account as from the date of the dissolution.” And this may 
be taken asthe law in India since it is well supported by 
authority. The result is that sub- -partners, must ordinarily ac- ’ 
cept the account taken between the partners, but have not the 
right and are not subject to any duty to take part in the pro- 
ceedings in which it is taken. For these reasons the learned 
Judge decided that the defendants 8 to 10 were neither neces- 
sary nor proper parties to O. S. No. 293 of 1912, -allowed the 
appeals and dismissed the plaintiff’s suit, so far as the defend- 
ants 8 to 10 were concerned. The result was that the direc- 
tion in the final decree that each of these three defendants 
should pay Rs. 15,800 and odd to the plaintiff was also set 
aside. The judgment was, as I said before, pronounced on 
144-1916. The present suit was brought on 21—7—1916 
for recovery of the total of the three items of Rs. 15,800 and 
odd or Rs. 47,617-6-9 with compound interest with six 
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months’ rests from 20—2—1914, jointly and severally from 
the defendants. e 

The principal issues framed in this suit are the issues 1, 
2, 4, 5, 7-and 8 which are as follows : 


(1) “whether the defendants 1 and 2 were sub-partners of 
dst plaintiff in the V. R. K. R. firm mentioned in the plaint ? ” 


(2) “whether the defendants 1 and 2 are precluded from 
raising the plea that they are sub-partners by reason of the 
decision in O. S. No. 293 of 1912 on the file of the Ramnad 
Sub-Court and A. S. No. 197 of 1914 on the file of the 
High Court of Madras ?” ` 

(4) “ whether the statement of account showing the losses 
is fraudulent and collusive 2” 


(5) “ what are the accounts to be taken and from what 
date are they to he taken ?” 

(7) “whether plaintiffs are entitled to a joint decree 
against all the defendants ?” 


(8) “whether the plaintiffs are entitled to any and if so 
what interest ?” 

The compound interest claimed with six months’ rests 
was Cisallowed by the Lower Court on the 8th issue and simple 
interest at 6% was allowed, from the date of the preliminary 
decree 7. e., 20-2-1914 in the former suit of 1912. On the first 
and 2nd issues the Lower Court held that the question, whether 
the defendants 1 and 2 were sub-partners of the plaintiff was 
res judicata against their contention that they were not such 
sub-partners by the decision in the former suit, though that 
suit was dismissed by the High Court as against them. The 3rd 
defendant had admitted even in the former suit that he was a 
sub-partner for 1/16th share. On the 3rd, 4th and 5th issues 
the Lower Court held that the common statement Ex. III filed 
in the former suit by the plaintiff and C. V. C. T. was not 
shown to be fraudulent or collusive, that that statement was 
binding upon the defendants 1 to 3 and that the defendants are 
therefore liable to contribute towards the losses of the firm, as 
found in the final decree in that suit and also to contribute 
towards the subsequent payments found to have been made by 
the plaintiff to the partnership creditors. On the 7th issue the 
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Subordinate Judge held that the plaintiff was entitled only toa 
Separate decree against each of the defendants 1 to 3 for 
Rs.eL5,000 and odd and interest and not a joint decree for 
Rs. 47,000 and interest as claimed in the plaint. 


The questions we have to consider in this appeal are (1) 
whether the defendants 1 and 2 were sub-partners of the plaint, 
iff and whether the Lower Court was right in holding that the 
question was res judicata by the decision in the previous suit of 
1912 ; and (2) whether the defendants are bound by the state- 
ment of accounts, Ex. III, agreed upon between the principal 
partners, the plaintiff and C. V. C. T. and filed by them on the 
14th July, 1914 or are they entitled to have the accounts of the 
partnership re-taken as regards the assets and liabilities, as they 
stood on the date of dissolution, namely 20-2-1914. 


As regards the first point, it seems to me difficult to hold 
that the judgment (Ex. A-4) of this Court in the appeal 
in the former suit intended to decide finally that the 
defendants 1 and 2 were sub-partners of plaintiff. It only 
recited that no objection was taken before the learned Judges 
to the decision of the lower Court that they were sub-partners 
and then it proceeded to decide the appeal on the footing that 
they were sub-partners, and then held finally that they were 
neither necessary nor proper parties on that footing. I am my- 
self inclined to take a very liberal view, so as to extend the bar 
of res judicata as far as possible. (See Ramakrishna Naidu v. 
Krishnaswami Naidu) 1, But I do not think thatthe intention of 
the parties or of this Court to obtain or give a final decision on 
that question, when it was before the High Court on appeal in 
the former suit, is so clearly made out as to enable me to hold 
that notwithstanding that it was unnecessary to decide that 
question for the disposal of the appeal, this Court did so 
decide it in a final manner and that decision is therefore res 
judicata. The case has therefore to go back for a fresh 
decision on the merits (after taking evidence) on this question. 


The remaining point for decision is whether the statement 
Ex. ILI filed by the plaintiff and C. V. C, T. in the former 
suitis binding on the defendants, On this question there were 


“1. - (1919) 86 M. L. J. 641. 
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learned arguments citing English decisions (many of them 
based on it (2) of S. 31 of the English Partnership Act as I 
think that the law governing Partnership transactions is Jaid 
down with sufficient clearness in the Indian Contract Act itself. 
The assignee of a share (whether completed or only by way of 
mortgage) from one of two partners not having any primity 
of contract with the other partner, can of course not claim 
to intérfere with the business so long as it is a going 
concern. The assignor stands in the position of a 
trustee or agent for the assignee and any settlement of 
accounts made by him prior to dissolution and up to the 
date of dissolution is binding in the same manner on the 
assignee as on the assignor. But just as and to the extent that 
the assignor can surcharge and falsify on the ground of mis- 
take or fraud in the settlement, the assignee may also do so. 
After dissolution according to S. 263 of the Contract Act, the 
rights and obligations of the partners continue in all things 
necessary for the winding up of the business of the partner- 
ship. If for the purpose of such winding up, the assignor 
settles accounts with his partner in a proper manner it seems 
to me on principle that such settlement should be binding on 
the assignee, just as and to the extent that it is binding on the 
assignor, subject of course to the right to surcharge and falsify 
for proper causes shown. Any fraudulent or collusive settle- 
ment of accounts made by the assignor is of course not bind- 
ing on the assignee. If there are English decisions which 
imply that a settlement made by the assignor after dissolution 
of partnership for the purpose of winding it up is in no way 
binding on the assignee I do not feel myself bound by those 
decisions and I respectively differ from them. The observation 
in the case in Willams v. Poe 1 rather seems to show that even 
in England, the English Court has the power to bind the 
assignee by such a settlement of account made by the assignor 
in certain circumstances. I do not think ‘hat there is anything 
even in S. 31 of the English Partnership Act, which gives the 
assignee the unconditional right to have ihe accounts completely 
retaken in those circumstances ; and the observations tending 
to an opposite conclusion, (if they really tend to such a 


1. 21 W. R., 252, 
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conclusion, a matter about which I feel some doubt) are 
based in my opinion on a rather narrow view of the meaning 
of the 2nd clause of S. 31 of the Partnership Act and seem 
to shave ignored the provisions of S. 38 of the English 
Partnership Act corresponding to S. 263 of the Indian 
Contract Act. However I express my opinion on the English 
Act with very great diffidence as my knowledge of the historye 
of Partnership Legislation in England is almost negligible. If 
as I hold the assignor is a trustee or agent of the assignee, I do 
not see why the assignor’s partner should not settle accounts 
bona fide with the assignor and why his right to so settle should 
be restricted by an assignment made without his consent. 


The question therefore is whether the joint statement of 
account Ex. ITI filed on 14-7-1914 by the plaintiff and C. V. 
C. T. is a bona fide settlement, or whether it is fraudulent and 
collusive. 

On this question I feel constrained to differ from the 
finding of the Lower Court. The accounts of the partnership 
were kept by the salaried agent, Olagappa Chetty at Paungde 
in Lower Burma and were in his possession till 23rd March, 
1909. On that date Olagappa Chetty and plaintiff went 
before mediators at that place and signed the agreement 
Ex. IV in their presence. That document provides that 
the plaintiff should make himself liable to pay Rs. 8,000 
due to certain persons (from whom Olagappa had borrow- 
ed money on his own personal credit on -hand loans) within 
12th April, 1909, that Olagappa should in his turn write up the’ 
accounts properly and prepare the ayinthokai account, before 
the same date (12th April, 1909) and that if the plaintiff pays 
up Rs. 8,000 to the creditors before 12th April the promissory 
notes, documents, jewels, decrees and documents should be put 
into plaintiff’s possession by Olagappa. It is the case of the 
plaintiff that he did pay the sum of Rs. 8,000 according to the 
said agreement (see also plaintiff’s statement of account Ex. II), 
It is difficult to believe that he so gave Rs, 8,000 out of 
his own pocket without getting back the account books and 
ayinthokai statement from Olagappa. Olagappa died in 1911, 
that is 2 years after the date of Ex. IV. The plaintiff never 
made any demand on Olagappa for delivery of the ayinthokai 
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accounts before Olagappa’s death. The plaintiff’s story that 
he did not get back the accounts is therefore not believed by 
me. Ina document Ex. V, dated 13th April, 1909, signed\by 
the plaintiff he says, “As I have received from you all the 
accounts and on demand deeds of the firm at Paungde in 
which you had been conducting agency business on our be- 
half under the vilasam of V. K.” (which is the plaintiff's own 
vilasam) “no connection exists between us and yourself in 
respect of the said firm. Should the other partners make any 
demand on you, I shall not only be answerable for the same 
but also pay any costs which you may incut thereby. As I 
have received from you free of all encumbrances all the accounts 
and on demand deeds by returning to you the salary chit 
which you had given, there shall be no connection between 
you and ourselves in future.” The plaintiff's case is that he 
signed this document Ex. V without receiving the accounts. 
None of the arbitrators who settled the accounts between the 
plaintiff and Olagappa Chetty have been called on the plaint- 
iff’s side to prove that notwithstanding the acknowledgment 
made by him in Ex. V, he did not receive the accounts from 
Olagappa. Reliance is placed on the plaintiff’s side on a 
telegram Ex. K sent to the plaintiff by C. V. C. T. (the other 
partner) on the 23rd August 1909. It is an obscure telegram 
which is as follows:, “Is Olagappa brings account books with 
him or has not by post reply without delay immediately.” 
As far as I could see the meaning seems to be “Is Olagappa 
bringing account books or is he not?” It is argued for the 
plaintiff that if the plaintiff had received the account books 
from Olagappa in April, 1909, according to Exs. IV and V at 
Paungde, C. V. C. T. would not have sent this telegram 
from Karaikudi, Madura, to the plaintiff (who was then 
im a place in Burma) about the accouuts as if Olagappa 
had the books with him; on the other hand, it seems 
to be that this telegram shows that C. V. C. T. knew that 
the plaintiff kad control over the account books. It is 
probable that C. V. C. T. had asked the plaintiff by a 
letter to send the account books through Olagappa who was 
then expected to be going over to British India shortly and 
that therefore C. V. C. T. sent the telegrams addressed to the 
66 
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plaintiff to send the accounts through Olagappa. The plaint- 
iff has very cleverly suppressed the letters which passed be- 


‘tween him and C. V. C. T. or between him and Olagappa in 


connection with all these matters and contends that the 
accounts must be either with C. V. C. T. or must have been 
with the deceased Olagappa andif they have remained with 
the latter till his death, it is not known what Olagappa had done 
with them or where the accounts now are. In the suit 293 of 
1912, C. V. C. T. and the plaintiff accused each other of sup- 
pressing the accounts, the plaintiff stating that Olagappa 
Chetti -had fraudulently delivered the accounts to C. V. C. T.. 
while C. V. C. T. stated that the plaintiff had received all the 
accounts from Olagappa, the plaintiff having gone over to 
Paungde specially in, order to remove Olagappa from his 
position as agent and to conduct the business himself. 


Though the plaintiff and C. V. C. T. accused each other 
of suppressing the accounts neither of them produced the 
accounts before the Court and quietly behind the back of the 
present defendants (alleged sub-partners’) and while the defend- 
ants were absent in Madras for filing their appeal. against the 
preliminary decree, made up their differences and filed their 
common statement Ex. III on the 14th July, 1914. The 
plaintiff and C. V. C. T. in March 1914 (see Exs. II and II a) 
had filed their respective separate statements but as the plaintiff 
was charging C. V. C. T. with having received Rs. 40,000 
worth of cash, jewels. and documents from Olagappa and C. V. 
C. T. was denying it and as C. V, C. T. was on his‘side charg- 
ing the plaintiff with suppression of accounts and with making 
unfounded claims the matter had been adjourned by the 
court to the 15th July, 1914, for further hearing in order to 
appoint a commissioner to go through the accounts and to 
prepare the necessary statements in view to a final decree, 
The enquiry before a commissioner was however burked by 
C. V. C. T. and the plaintiff and they admitted the correctness 
of the figures in their respective accounts statements Ex. IJ and 
II a except in the matter of rate of interest claimed and the 
plaintiff gave up his contention that C. V. C. T. had obtained 
from Olagappa, cash, jewels and documents (including of 
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course the account books) worth Rs. 40,000. It is clear to me 
that: the account books must have been either with C. V. C. T. 

or with the plaintiff on the 14th July, 1914, and that they must 
have, when they settled the matter on 14th July, 1914, been in 
common control and possession of those accounts and having 
regard to the plaintiffs admission in Ex. V, I have very little 
“doubt that the accounts have been with the plaintiff from April 
1909. It is said that Ex. V was prepared in March on the 
date of Ex. IV itself but was post-dated as 13th April. 
Reliance is placed on the recital in Ex. IV that the salary 
chit of Olagappa should be returned to Olagappa on his giving 
up the accounts whereas the salary chit Ex, S. was not so 
given. I am not prepared to believe the plaintiff's statement 
about the antedating of Ex. V or that. the agreement written 
on a five-rupee stamp paper mentioned in Ex. IV is the ten 
rupees stamped agreement Ex. V. The salary chit Ex. S. 
may have been obtained from Olagappa before his death, or 
from Olagappa’s heirs afterwards and not necessarily from the 
arbitrators, none of whom has been examined. 


The plaintiff as I said before stood in the position of a 
trustee and agent to the defendants1, 2 and 3 (assuming of 
course for argument’s sake that the defendants 1 and 2 also 
were like the 3rd defendant his:.sub-partners and not mere 
strangers.) The duty of showing, ‘especially after quarrels 
had arisen between him and the defendants 1 to 3 at the very 
commencement of the suit of 1912, that asettlement made by 
him on their behalf also in July, 1914, was a proper and 
bona fide settlement lies in my opinion heavily on him. He 
is -bound as between himself and defendants 1 to 3 to keep 
and-submit ““ clear and accurate accounts ” and to furnish 
them with full and accurate information. Not only has he 
not proved that it was such a bona fide settlement but his 
suppression of the partnership accounts, which are in his 
possession and the suspicious haste with which he and C. V. 
C. T. agreed with each other to admit each others statements 
(the plaintiff even withdrawing his appeal 199 of 1912 which 
he had himself filed against C. V. C. T. and his sons, 
impugning C. V. C. T.’s claims (sec Hx. IX-a) clearly indicate 
in my opinion that C. V. C. T. and the plaintiff colluded 
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against the present defendants (then defendants 8 to 10) and 
that Ex. III does not represent a bona fide settlement of 
accéunts between the principal partners. 


It is argued for the plaintiff that as Ex. III made the 
plaintiff and the defendants liable to pay Rs. 29,890-10-10 
to C. V. C. T. the statement of account was prima facie bona’ 
fide as the plaintiff had no motive to put himself under liability 
to C. V. ©. T. to pay him Rs. 29,890-10-10 besides 
Rs.7,308-5-8 mentioned in Ex. III as due to other creditors, 
total nearly Rs. 37,200-0-0. But Ex. III shows that if that 
account be accepted as correct, the plaintiff could recover 
Rs. 47,600 and odd from the defendants thus making a profit 
of Rs. 11,400. The plaintiff and C. V. C. T. had only to 
collusively agree to admit each others claims against the 
partnership provided those claims are both in excess of the 
amounts really due to them in proportion to their respective 
shares 6 and 10 and the sum due to C. V. C. T. will still be 
Rs, 29,890-10-10 assuming that this sum was really due to C. V. 
C. T. from the partnership and was really paid by the plaintiff 
to him. To illustrate this, I shall put the following case. 
Instead of the amount due to the plaintiff being Rs. 1,21,525 
as stated in Ex. B if the amount due to the plaintiff had been 
Rs. 50,000 only and the amount due to C. V. C. T. had been 
Rs. 82,225 it will be found that even then the same sum of 
Rs. 29,820 will be due to C. V. C. T. 


Thus the plaintiff had only to admit Rs. 42,900 more as 
due to C.V.C.T. than was really claimable by the latter and 
C. V. C. T. had to admit Rs. 71,525 more than was really 
claimable by the plaintiff as due to the plaintiff and C. V. C. T. 
would still get his Rs. 29,000 (whichI shall assume to be due 
to him) while the present defendants could be made liable for 
Rs. 47,000 and odd though there actual liability will be far 
less if the true amounts due to the plaintiff and C. V. C. T. 
were only Rs. 82,225 and R. 50,000 respectively. 


In the result the Lower Court’s decision based upon the 
preliminary findings as to res judicata and as to the bona fide 
character of the settlement under Ex. III will be set aside and 
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the case will be remanded to the Subordinate Judge for fresh chidam. 
decision on the merits after directing the plaintiffs to produce eee 
the accounts in their possession. Costs hitherto incurred Will Karuthan 


Chetti. 
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The Court delivered the following 


, Judgments Abdur Rahim, J.—There can be no doubt 
that the settlement as itis called, Ex. B, was made with the 
object and in consideration of the donee cohabiting with the 
settler. This can be plainly inferred from the terms of the 
document itself. The plaintiffs who are usufructuary mort, 
gagees of the property obtained the mortgage from the donee, 
Sadachi Ammal. The Ist defendant who is the appellant 
before us is the settler, His case is that the settlement or 
transfer to Sadachi having been made for immoral consider- 
ation, the transaction is void altogether and the plaintiffs can 


' have no title under the mortgage executed by Sadachi Ammal. 


The facts are that this woman was Kept by the Ist defendant, 
who made a gift of the property to her with the object that 
she should continue to be his mistress. She did in fact remain 
in his keeping and lived with him as contemplated by Ex. B. 
and to that extent therefore the immoral purpose which the 
donor had in view was attained. It is well established that 
when a transaction is entered into for an unlawlul or immoral 
purpose and that purpose has been achieved, the Court would 
not interfere at the instance of the particeps criminis to 
relieve him from the legal effect of the transaction. In the 


decided cases it is well settled that a person who entered into 


such a transaction is estopped from disputing the nature of the 
transaction if the immoral purpose for which it was entered 
into has been carried out. 


The leading authority on the law- on this subject is 
the case of Ayerst v. Jenkins.1 The entire law is elabo- 
rately discussed in the judgment which was delivered by Lord 
Selborne, L. C. for the Master of the Rolls and he sums up the 
propositions which are established by the authorities at p. 
982. Then he proceeds to point out the distinction between 
cases of executory contracts and executed contracts. He says 
“In the present case relief is sought by the representative not 
merely of a particeps criminis but of a voluntary and sole 
donor on the naked ground of the illegality of his own inten- 
tion and purpose; and that not against abond or covenant or 


ra gaman mamane taa ANE Kaanan Aa ga aaa Aa aga AE Anan aga AAN TATA 


1, (1873) 16 Hq. ©. 275. 
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other obligation resting in fieri but against a completed 
transfer of specific chattels, by which the legal estate in those 
chattels was absolutely vested in trustees, ten years before éhe 
bill was filed, for the sole benefit of the defendant.” He states 
further on “ But the voluntary gift of part of his own property 
by one particips criminis to another, is in itself neither 
fraudulent nor prohibited by law, and the present is not the 
case of a man repenting of an immoral purpose before 
it is too late and seeking to recall, while the object is yet 
unaccomplished, a gift intended asa bribe to iniquity. If 
public policy is opposed (as it is) to vice and immorality it is 
no less true as was said by Lord Truro in Benyon v. Netilefold 1 
that the law in sanctioning the defence of “particeps criminis” 
does so “on the grounds of public policy, vig., that those who 
violate the law must not apply to the law for protection.” 
Then referring to a dictum of Lord Chancellor Campbell in 
Coulson v. Allison 2 and a decree of Vice-Chancellor Stuart 
in Wootten v. Wootten he observes that “It may be that the 
door of this Court is not closed against persons repenting 
of such unlawful connection and desirous of extricating 
themselves from fetters which, if relief were refused, might 
practically bind them to it.” The case referred to here is one 
of mutual settlement made on the occasion of a fictitious 
marriage, and the observation inthis part of the judgment 
applies to cases of executed transfers for an unlawful purpose 
in which the Court will interfere to relieve the transferor but 
only when the unlawful or immoral purpose had not been 
accomplished and the transferor repents of his action in time. 
The law as propounded here hes been followed in India in 
many cases but it is sufficient to refer to only some of them 
(Sidlingappa v. Hirasa 3 Petherperumal Chetty v. Muniandy 
Servai * Ram Sarup v. Kishan Lal® Thasi Muthukannu v. 
Shanmughavelu Pillai 6 and Tayaramma v. Stiaramaswaiti 


Naidu. 1 
It is however argued by the learned pleader for the 


appellant that S. 6—Cl. (h) of the amended Transfer of 
Property Act has made a difference in law in this country. 





Sy 


1. 3 Mao and G, 102, 2, 2D. F. and J. 525. 
8. (1907) I. L. R. 81 Bom. 405. 4, (1908) I.L. R. 85 Gal, 551. 
5. (1907) I. L.R. 29 All. 327. 6. (1905) I.L. R.28 Mad. 413 


7. (1900) I.L. R. 23M, 613=10 M, L. J, 214, 
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That section says that “no transfer can be made for an unlaw- 
ful object or consideration within the meaning of S. 23 of the 
Indian Contract Act. The argument based on this clause is 
that the transfer for such an object or consideration is 10050 
facto võid and therefore the transferor can come to Court and 
ask its assistance in getting back the property. I do not 
think that sucha far reaching effect as the annulling of an 
established rule of law as laid down in Ayerst v, Jenkins 1 and 
followed consistently in the Indian Courts could have been 
intended by this clause. It may be-pointed out here that so 
far as the amendment goes, tbat is the changing of the words 
“ Illegal purpose ” into “ Unlawful object”, its sole object 
was to amend the law on a minor point with respect to an 
actionable claim. It would have been far from the object of 
the legislature to think of modifying the well-established rules 
of equity as propounded in Ayerst v. Jenkins t by an indirect 
amendment of this nature. However that may be, the words 
of this clause do not necessarily bear out the extreme conten- 
tion of the appellant. That clause does not lay down in 
what classes of cases the Court will or will not assist a 
person “ particeps criminis.” All that it says is that a 
transfer for an unlawful consideration cannot be made. 
The language is certainly not very happy ; but all that was 
intended was that the Court will not enforce a transfer 
which would have the effect of carrying out its unlawful 
object. That is quite cosistent with the well-established 
doctrine of law already referred to. But we do not see that 
a further inference can be drawn that a person who made such 
a transfer for immoral consideration and who has achieved his 
object by the transfer can “say now “I have achieved my 
unlawful and immoral object: the Court must give me back 
the property.” That would be going directly ‘against the 
policy which this very clause seeks to enunciate. We must 
overrule this contention and the appeal must be dismissed 
with costs. 

Oldfield J :—I agree and only desire to notice one of the 
grounds for the lower appellate court’s decision. The lower 
appellate court held that the suit document was executed in 





1, 16 Eq. 375. 
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consideration of future cohabitation between the first de- 
fendant and 2nd defendant, but it went on to hold that such 
an agreement was not for an immoral purpose because coqcu- 
binage is not usually regarded as immoral in the caste to which 
the parties belong. We do not think that that is a proper 
,test. It is not suggested by the Lower Court that there is any 
question of concubinage in this caste being regarded as equi- 
valent to marriage, and no reason has been shown why.we 
should so regard it. The lower court was not at liberty to rely 
on the sentiment of one section of the community as decisive 
with reference to a matter of ordinary morality. On sucha 


matter, the law must have regard to the sense of the commu- 


nity as a whole, 
C. A. S. 


A pa 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE AND MR. 
JUSTICE KRISHNAN. 


Gurusami Pandiyan ... Appellant * in both (2nd defendant in 
v. 0. S. No. 27 of 1914 and plaintiff 
; an O. S. No. 48 of 1914). 

Sendatti Kalai Pandia 
Chinnathambiar and 

others ... Respondents in Appeal No. 324 of 

1918. (Plaintiff and defendants 

3,4 and 5 and added respondent), 

Respondents in Appeal No. 325 of 

1918. (Defendants 1 to 3). 

Hindu Law—Impartible estate—Succession—Law governing last holder dying 
without male issue—Least holder member of an undivided family—Zemindari 
separate property in his lands—Distinction—Proof that estate was separate property 
in hands of last holder—Onus—Quantum—Separate estate—Succession—Claimants 
of different lines but equal degree—Praferonce-—Seniority of ine—Seniority in age 
—Devolution of estate upon one of several daughter's sons livingjointly with his 
brothers—Their status with regard to estate—Juggumpat case—Principle of — 
Applicability totmpartible estate—Self acquisitions of holder—Incorporation in 
estate—Possibility in law—Effect—Hindu widow—ReverstonerSuit during her 
lifetime for declaration that he ts nearest reversioner entitled on her death to succeed 
to estate in her hands—Maintainabtlity. 


* A No. 824 and 825 of 1918. 12th Maroh, 1920, 
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In the absence of a special oustom governing the succession to an impartible 
estate the rule of succession must be taken to be that of the ordinary Hindu law by 
which the parties are governed with auch modifications only as flow from the im- 
partible oharaoter of the estate. 


Under the Mitakshara Jaw there is a different law of succession for joint family 
property and for separate or self acquired property ; and the same difference exists 
also in the case of an impartible estate, where the parties claiming it are governed 
by that law. _ @ 


kg 
s 


On the death of the holder of an impartible estate leaving no male issue but 
only his mother and collaterals, the test to determine which line of succession is 
to follow is whether the last holder was or was not separated from the other 
members of the family. If the last holder was undivided, then, for the purposes 
of succession, the estate must be treated as ıf it had been partible and it must be 
seen to whom in that event the estate would pass. 


When there are more persons than one who would in that event be entitled tə 
the estate, then, on the principle of representation, the coparcener or the eldest oo- 
parcener of the senior line would ba entitled to the estate in preference to the 
coparcener nearest in blood to the prepositus. If, on the other hand, the estate 
was sapatate property in the hands of the last holder, if would devolve, upon his 


mother, and upon her death, on his nearest reversioner of whatever branch under 


the rule that the nearer in blood excludes the more remote. Where there were two 
or more reversioners of different lines but of equal] degree of relationship held,that the 
representative of the eldest member of the senior line was entitled to succeed to the 
estate in preference to the representative of a junior line irrespective of any ques- 
tion of seniority in age. Bhat Narindar Bahadur Singh v. Achal Ram. followed. 


To Jet in the rule of succession as to separate estates, if is not necessary that 
there should have been something in the nature of a partition of the impartible 
estate itself or of an abandonment express or implied of the right to succeed to it 
ag joint family property. The particular line of succession is incident tothe status 
of the family, and depends entirely on whether the family is joint or has been sge- 
parated. Tara Kumari v Chaturbhuj Narain Singh, 2 applied. 


Per The Chief Justice.—The fact that the holder of an impartible estate 
allowed the members of a junior branch to occupy pannai lands as tenants and 
assisted them on the occasion of family ceremonies is entitled to very little weight 
as evidence that they continued joint in estate with him. In Southern India the 
test whether the two branches continued joint in worship is inapplicable. 


The fact that the two branches lived separately, though ordinarily ineonelu- 
sive, is entitled to considerable weight when the separate living had been going on 
for saventy years before suit and the existence of joint property at the end of the 


period is not shown. 

On the evidence ın the case, kold by both the learned Judges that the plaint- 
iffg’ branch and the last Zemindar’s branch were geparate in status on the date 
of the death of the last Zemindar. 








1. (1893) I. L. R, 20 Oal. 649 P.O. 2. (1915) I. TL. R. 42 Oal. 1179 P.Q. 
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When an impartible estate devolves upon one of several daughter's sous living 
jointly with his brothers, the latter must be considered for the purpose of succes- 
sion to the Zemindari to the joint with the tormer. The principle of the decision in 
The Juggumpet case, 1 is not inapplicable to an impartible estate. > 


It is open to the holder of an impartible if so minded to incorporate his self 
acquisitions in the impartible Zemindari. The decision in Rajindra Bahadur Singh 
V. Raghubans Kunwar, 2 is not an authority for the position that he cannot do so. 


Discussion by Krishnan, J. of the principles governing the deoision of the 
question whether a particular item property did or did not form an acoretion to the 
impartible estate. 


A suit during the lifetime of a Hindu widow for a declaration that plaintiff is 
is the nearest reversioner entitled to succeed to the estate in her hands on her death 
is not maintainable. Janaki Ammal v. Narayanaswami Aiyar, $ followed. 


Appeals against the decrees of the Court of the Subordi- 
nate Judge of Tuticorin in Original Suits Nos. 27 and 48 of 


1914 respectively. 


Statement of facts. A. S. No. 324 of 1918 arose out of a suit 
brought for the recovery of the impartible estate of Sivagiri from the 
mother of the late Zemindar who died unmarried in 1914. The 
mother herself died in 1916 while the suit was pending, and 
Guruswami Pandiyan the appellant in the above appeal, was then 
brought on as the second defendant. Plaintiff, alleging that he was 
the grandson by son of the last Zemindar’s grandfather's brother 
claimed to be entitled to succeed to the Zemindari as against the 
mother of the last Zemindar (the Ist defendant in the suit) on the 
ground that the plaintiff and the late Zemindar were members of a 
joint Hindu family that the zemindari was then ancestral joint family 
property and that the plaintiff, as the surviving senior member of 
the senior line of male descendants of the joint family, was alone 
entitled to the Zemindari on the death of the late Zemindar, the right 
of the first defendant being only a right to be maintained out 
of the income of the Zemindari. Plaintiff also claimed other 
peoperties included in the suit on the ground that they were 
accretions tothe impartible estate. After the first defendant died 
and after Guruswami Pandiyan, who was admitted to be another 
grandson by another son of the late Zernindar’s grandfather's brother, 
was brought on record as the second defendant, the plaint was amend- 
ed by adding an alternative claim to the zemindari on the footing that 


1. (1902) I. L. R.. 25 Mad. 678 (P, 0.) 2. (1916) L L. R. 40 A. 470 
8. (1918) I. L. R. 89 Mad 6843] M. L. J 225, (P, 0.) 


Gurusami 
Pandiyan 


v. 
Sendatti 
Kalai Pandia, 
OChinna- 
thambiar, 


Gurusami 
Pandiyan 


v. 
Sendatti 
Kalai Pandia 
Ohinna- 
thambiar, 
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it was separate property in the hands of the late zemindar, the plain- 

tifs case being that, as senior member of the senior line, ke was 

entitled even in that event to succeed to the zemindari in preference 

to tife second defendant who in the course of the trial was admitted 

to be the eldest members of the junior branch only. The plaint added 

that plaintiff was also older than Guruswami Pandiyan and was, 

therefore, in any view of the case, entitled to succeed to the estate in, 
preference to him. 


The first defendant, during her lifetime, and the second defendant, 
after he was brought on record, denied that plaintiff was the legiti- 
mate son of the late zemindar’s grandfather's brothers son, that the 
estate was ancestral joint family property in the hands of the late 
zemindar, that the plaintiff was older than the second defendant, and 
that the other properties in suit, alleged to be accretions were such. 
Second defendant's case was that the estate was separate property in 
the hands of the late zemindar, that, on his death, it devolved upon his 
mother, the first defendant, and that, on her death, he, being older than 
plaintiff, became entitled to the same in preference te the plaintiff. 


The principle points for decision in the case were therefore : 


(1) whether the plaintiff was the legitimate son of his father: 
whether his mother was the lawfully married wife of his father, 


(2) whether plaintiff was older than second defendant, 


(3) whether the estate was ancestral joint family property in 
the hands of the late zemindar, and 


(4) whether the other properties in suit were accretions to 
the impartible estate. 


In support of his case that the zemindari was ancestral joint family 
property in the hands of the late zemindar the plaintiff also relied upon 
the fact that on the death of the late zemindar's great grandfather, the 
istimrar zemindar, the zemindari devolved upon his daughter, the late 
zemindar's grandfather's mother, and that, on her death, it devolved 
upon her two undivided sons the late zemindar s grandfather and plaint- 
ifs grandfather, as their ancestral property with rights of survivor- 
ship on the principle of the decision in the Juggumpat case! read with 
the decisionin the Sivaganga Case.2 The defendant sought to meet 
this case in two ways (1) by contending that the principle of the 
decision in the Juggumpet case 1 was inapplicable to an impartible 
estate and (2) by setting up a will by the istimrar. zemindar bequea. 
thing the estate to the late zemindar's grandfather exclusively. 


1. (1902) I. L. R. 25 Mad. 678. a. (1868) 9 M.I. A. 539. 
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The following pedigree will indicate the relationship of the parties Gurusami 


to the late zemindar and the nature of their contentions:— Eanes 
= Sendatti 
= Kalai Pandia 
"3 Chinna- 
=S thambiar. 
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Ohinnatambiar=Gnanamani Nachiar 


Peria, Doral 
I 
Sangali Veerappa Pandiya 
a | - 
| 
Ramalinga 
(last Zemendar, died 1914.) 


Defendants 3 to 6 were added as parties to the suit because if the 
properties in suit alleged to be accretions to the senior were found to 
be separate partible properties they would be entitled to the same 
along with plaintiff and second defendant. 

In the appeal, both the learned Judges concurred with the 
Subordinate Judge in finding (1) that plaintiff was the legitimate son 
of his father, (2) that he was older than the second defendant, and (3) 


T 
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Gurusami that the will by the first zemindar in favour of the late zemindar’s 

a TAA grandfather set up by defendants was not genuine. In view of their 

Sendatti findiags (1) and (2) the question whether the estate was ancestral 
ee join? family property in the hands of the late zemindar became 

thambiar. immaterial. A question, however, arose as to plaintiffs exclusive 
right to the income of theestate as from the death of the late zemindat 
until the death of his mother some two years later. - Plaintiff's exclusives 
claim to the said income depended upon the question whether plaintiff 
and the late zemindar were members of a joint Hindu family and 
plaintiff became entitled to the zemindari on the death of the late 
zemindar on that ground. 

A. S. No. 325 of 1918 arose out of a suit by Guruswami Pandiyan 
against, inter alia, plaintiff and lst defendant in the other suit (i. e. 
suit out of which A. S. No. 324 arose) for a declaration that he 
(Guruswami) was entitled to succeed to the estateas nearest reversioner 
on the death of the late zemindar’s mother (first defendant in the 
other suit). In that suit the questions for decision were the same as 
those in A. S. No. 324 of 1918 and the further question whether the 
declaration asked for could be given. 

The Hon’ ble The Advocate General, (K. Srinivasa Aiyangar,) 
T. R. Ramachandra Aiyar, S. Srinivasa Aiyangar, A. K. Sune 
daram Aiyar, K. Rajah Aiyar and T. M. Ramaswami Atyar, 
for Appellant. 

A. Krishnaswami Aiyar, G. Ramachandra Awar, A. S. Visva- 
natha Aiyar, C. A. Seshagiri Sastri, K. S. Gopaladesikan and 
R. Krishnaswami Aiyar, for Respondents. 

S. Varadachariar and A. N. Krishna Atyangar, tor 4th and 
5th Respondents. 

The Court delivered the following ; i 

Judgments:—The Chief Justice :—This in an appeal from 
the judgment of the Subordinate Judge of Tuticorin in two 
cuits which were tried together. In the first suit the plaintiff 
sued to recover the impartible estate of Sivagiri from the 
mother of the late zemindar who died unmarried in 1914, 
while in the second suit the plaintiff sued for a declaration 
that he was entitled to succeed as nearest reversioner on the 
death of the late zemindar’s mother. She died in 1916- while 
the suit was pending, and he was then brought on as the 
second defendant in the first suit and will be so referred to, 
The tisimrar or grantee of the permanent sunnad died in 1819 


Wallis, C. J. 
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and was succeeded by his daughter Virammal who died in 
1835. She left two sons Periadorai, who succeeded her and 
was. the grandfather of the late zemindar, and Chinnaderai, 
who had two sons, the elder commonly known as Periaswami 
who was the father of the plaintiff, and the younger, 


commonly known as Chinnaswamy who was the father of 
“the 2nd defendant. Chinnaswamy and his family resided at 


Veppangulam a village some twenty miles distant from Sivagiri 
in a house which appears to have belonged to his father. In 
1843 he received a later grant of lands and money in lieu of 
maintenance, and he and his family were allowed to occupy 
certain pannai or home farm lands belonging to the zemindari 
at a favourable rent, and also received occasional allowances 
for the performance of the usual ceremonies in connection 
with births, deaths and marriages. 

The late zemindar’s mother, as Ist defendant in the main 
suit, did not rely solely on her title as preferential heir to the 
plaintiff, but also questioned his legitimacy and put him to 
the proof that his father Periaswami was senior to the 2nd 
defendant’s father Chinnaswami, and also that the plaintiff 
himself was younger than the 2nd defendant. 

[The learned Chief Justice then discusses the evidence as 
to plaintiff’s legitimacy and concludes] 

The appellant’s case as to this part of the case is really 
hopeless, and the main issue of fact argued before us was as 
to whether the plaintiff had proved that he was older than the 
second defendant as the Subordinate Judge has found. If the 
finding be correct the plaintiff is entitled tu succeed as the 
preferential heir in any view as to the line of successsion to the 
zemindari. The plaintiff's case is that he was born before the 
death of his grandfather Chinnadorai which admittedly took 
place between the months of October and December, 1871, 
while the 2nd defendant’s case is that the plaintiff was not 
born until December, 1875. 

[The learned Chief Justice after discussing the evidence 
with regard to age concludes thus] 

On the whole I am clearly of opinion that there is no suff- 
cient reason for differing from the finding of the Subordinate 
Judge that the plaintiff is proved to be the elder of the two. 
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These findings are admittedly conclusive as to the plaint- 
iffs’ present right to the zemindari, but the question whether 
he ¢s entitled to the income of the estate as from the death of 
the late zemindar until the death of his mother some two 
years later, during which period the estate was in the hands of 
a Receiver appointed in this suit, depends upon the question 
whether on the death of the late zemindar without male 
descendant the zemindari devolved upon the plaintiff on the 
ground that the late zemindar and the plaintiff were members 
of a joint Hindu family in which the plaintiff was the pre- 
ferential heir, or devolved in the first instance upon the late 
zemindar’s mother on the ground that, as the late zemin- 
dar at the time of his death was divided from the plaintiffs 
family, she was entitled to succeed as next heir to his separate 
property. In that case the plaintiff could only claim to 
succeed onthe mother’s death as next heir to the separate 
property of the zemindar. If the late zemindar was un- 
divided from the plaintiff’s family, then for the purposes of 
succession the estate must be treated as if it had been partible, 
and, as on a partition the plaintiff and his brothers would 
have represented their deceased father and taken his share, 
they must also be considered to represent him for the 
purposes of succession to the impartible zemindari, so as 
to entitle the plaintiff as the eldest among them to succeed 
to the zemindari to which their father would have succeeded 
if he had survived the late zemindar. This law of suc- 
cession which may have had its origin in the theory of 
dormant co-parcenary on the part of the other members 
of thé family is not affected by the decisions of the Privy 
Council beginning with Sartaj Kurai v. Deoraj Kurai 1l and 
ending with the recent decision that the right of the other 
members of the family to maintenance must be rested entirely 
upon custom (Rama Rao v. Rajah of Pittapur? ) and was applied 
by the Privy Council in the very recent Case of Tara Kumari 
v. Chaturbhuj Narayan Singh. That in my opinion is a very 
important decision for our guidance, because it lays down that 
in determining which line of succession to follow the test is 


1, (1888) I. L. R. 10 All. 272. 2. (1918) I. L. R, 41 M. 778, 
3. (1916) I. D. R. 42 Cal. 1179, 
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whether the last owner who left no male issue was or was not 
separated from the other members of the family, and expressly 
negatives the contention that, to let in the rule of successioneas 
to separate estates, there must have been something in the 
nature of a partition of the impartible estate, or of an 
abandonment express or implied of the right to succeed to it 
as joint family property. As regards the first point, their 
Lordships observed that the claimants had no co-parcenary 
rights in the impartible estate, and no rights in that estate 
which entitled them to a partition of the impartible estate. 
As regards the second point, the result of the decision in 
my opinion is that the particular line of succession is inci- 
dent to the status of the family, and depends entirely on whether 
the family is joint or has become separated. The earlier 
cases relied on for the respondent must be held to be merely 
applications of the rule laid down in this last case to the parti- 
cular facts of those cases, and all we have to do so 1s to decide 
whether the late zemindar at the time of his death was joint 
with or separated from the plaintiff's family. In this view of 
the law I cannot agree with the statement of the learned Sub- 
ordinate Judge at the end of paragraph 134 of his judgment 
that it is not shown that “assuming that Periadorai and Chin- 
nadorai had a co-parcenary interest in the zemindari there was 
at any time a partition in respect of it between them”. I 
think it must be taken that Chinnadorai never had any co-par- 
cenary interest in the zemindari, and that all we have to 
decide is whether, Periadorai’s branch to which the late 
zemindar belonged was divided at the time of his death from 
Chinnadora’s branch. 


When in 1835 Periadorai on the death of his mother 
succeeded to the zemindari, as the heir of his materal grand- 
father the Istimrar zemindar, he was joint with his father 
and his brother Chinnadorai; and, as, if the zemindari had 
been partible, the two brothers would have taken it as ances- 
tral property with rights of survivorship, as decided in The 
Jaggumpet Case—Venkayyamma Garu v. Venkataramanayyam- 
ma Bahadur Garu, I seeno reason why Chinnadorai should 


1, (1902) I. L. R. 25 Mad, 678=12 M. L. J. 299, 
68 
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not be considered for the purposes of succession to the 
zemindari to have been joint with Periadorai. Here I may 
say that I agree with the learned Subordinate Judge for the 
reasons given by him in rejecting the contention that Peria- 
dorai took the zemindari as his separate property under the 
alleged will put forward by the defendants and that his mother 
was Only given the right to manage. The official correspond- 
ence on the Istimrar’s death in 1819 refers tu a will, but it is 
fairly clear from the correspondence and from the fact that 
the daughter was recognized as owning the zemindari in her 
own right that it was not the will put forward by the defence 
with a view of showing that the zemindari was the self ac- 
quisition of Periadorai and so descendible as his separate pro- 
perty. 

In the year 1843, when Periadorai was old enough to be 
given possession of the estate which had been managed by his 
father, disputes arose and were adjusted by an agreement. 


- The Subordinate Judge has rejected the alleged agreement 


put forward for the defendants, Exhibit 44 (a), and it is 
unnecessary to rely on it, as the terms of the agree- 
ment may be sufficiently gathered from the allegations 
and admissions of either side which are recited in Exhi- 
bits O and O1, the judgment in the suit instituted by 
Chinnadorai for partition of the zemindari in 1848. The 
judgment of the first Court states that the plaintiff Chinna- 
dorai admitted that in 1843 he had accepted an allowance 
from the zemindar in lieu of all claims. In his grounds of 
appeal in Exhibit O1 Chinnadorai stated it was not likely he 
would have remained satished with land amounting to 30 
sangalies and 30 kottavarapadu yielding yearly revenue of 
only Rs. 200. To this the respondent replied that the evi- 
dence in the suit showed that the lands allotted to the defend- 
ant for his support were capable of yielding a yearly 
Rs. 1,500, and that additional property valued at Rs. 21,300 had 
been given him. The fact that Chinnadorai renounced all 
claims to the zemindari would not of course include a renun- 
ciation of his right to succeed as heir, according to the law of 


` succession to joint family property if the family was undivided 


when the succession opened. After 1843 Chinnadorai and his 


+ 
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father and family went to live at Veppangulam about 20 miles 
from Sivagiri in a family house or palace as it is styled which 
is said to have been the property of the father. Then came 
the unsuccessful suit of 1848 for partition of the zemindari. "It 
has been contended before us that the effect of filing this suit 
was necessarily to effect a division in status between Chinna- 
dorai and his brother Periadorai. In view of some of the 
earlier cases cited I do not propose to rely on this suit as 
evidence of division especially as there is other evi- 
dence sufficient to establish it. The lands allotted to 
him were ‘sold by him and his sons in course of time, 
and in 1871 when Periadorai had involved himself in 
difficulties and the zemindari was in the hands of a Receiver 
who was seeking to raise money by the sale of the pannai or 
home-farm lands, it was reported that Chinnadorai and his 
family were in the possession of some of these pannai lands as 
tenants ata favourable rent, and this arrangement was not 
disturbed. After Chinnadorai’s death at the close of 1871 his 
sons were left in possession of these lands, and during the 
minority of the late zemindar, as the rent paid by them was in 
arrear, the Court of Wards decided to sue them for possession 
and arrears and a plaint was drawn up, Exhibit I, but was not 
filed. Again on the death of Periaswami in 1899 the plaintiff 
and his brother were similarly left in possession of the lands 
then in their occupation. Their possession, however, was that 
of tenants, and was exactly the same as that of their sister 
Virammal and her family to whom also pannai lands were let 
on favorable terms. From Periadorai’s death until the birth of 
the late zemindar in 1889 Chinnadorai's family were the next 
reversioners to the zemindari ; a position they again occupied 
from his succession till his death. They were also very near 
relations whose claims on his bounty were great. The numer- 
ous petitions which they presented to the zemindar for assistance 
on the occasion of family ceremonies sought his assistance as a 
matter of grace and were similar interms to those presented 
by other persons such as their sister Virammal and by .mere 
strangers in whom the zemindar took an interest. ln my opin- 
ion the fact that the Chinnadorai’s family were aJlowed to 
occupy pannai lands as tenants and were assisted on the 
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occasion of family ceremonies by the zemindar is entitled to 
very little weight as evidence that they continued joint in estate 
with him. In Southern India the test whether the two branches 
continued joint in worship is inapplicable. On the other hand 
the fact that the two branches lived separately, though ordin- 
arily inconclusive, isin my opinion entitled to considerable 
weight when the separate living had been going on for seventy 
years before suit and the existence of joint property at the end 
of the period is not shown. -Ex, A series and the other 
documents referred to in paragraph 126 of the Subordinate 
Judge’s judgment show that between 1872 and 1897 Periaswami 
and Chinnaswami freely alienated their properties without any 
reference to the zemindar. Ex. F which is a petition to 
the Collectot, dated 17—4—72 by Periaswami alleges that the 
Veppangulam house had belongled to his father Chinnadorai 
and that he and the petitioner had been enjoying it for nearly 
30 years without dispute and complained that Periadorai was 
attempting to interfere with his enjoyment and also with his 
endeavours to sell his father’s lands in satisfaction of his debts. 
This is opposed to the theory that he and the zemindar were 
then joint in estate. On the other hand, the fact that Periadorai 
who had alienated :all his estate and was then living on an 
allowance from the Court of Rs. .100 tried to assert a 
claim to the Veppangulam house is of very little weight in 
view of -his desperate circumstances. Ex. MMMI is open 
to the same observation, and the fact that Periadorai had in- 
cluded the house ‘in a mortgage of 1854, Ex. MMM, 
throws very little light on the state of the family in 1914. 
He died in 1873 and his son, who succeeded in recovering the 
zemindari from the altenees, seems to have raised no objection 
to Periaswami and his family dealing freely with their-pro- 
perties by the alienation in Ex, A and other series. Ex. 
XXVII shows that the Veppangulam house, or Periaswami’s 
share in it, was sold in a suit on a mortgage executed by him 
and purchased for Rs. 251 by one Muthusubba Ayyar on 
22—6—77 who appears from Ex. FFF to have been a 
benamidar for the zemindar. That is a petition complaining 
that the Zemindar’s servants had been resisted by Periaswami 
in taking possession on the ground that delivery had not been 
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given by the Court: probably the zemindar did not really want 
to evict his cousins and had only purchased the property to 
prevent its getting into the hands of strangers. There “does 
not seem to have been any allegation by the zemindar on that 
occasion that it was not the separate property of Periaswami, 
the mortgagor. Also as stated by the Subordinate Judge in 


° paragraph 30 of his judgment Chinnaswami afterwards filed 


a suit against the benami purchaser ‘and Periaswami for 
a half share of the Veppangulam house and succeed- 
ed. The decree Ex. XXVII (d) states that the suit 
was brought to recover the scheduled properties which fell to 
the share of the plaintiff and are being enjoyed by him, and the 
decree exempted specific portions of the property from the sale 
apparently as property which had already fallen to the plaintiff 
on partition. Further the mortgages and sale-deeds executed 
by Periaswami after his father’s death which are found in 
Ex. IV series. such as Ex. IV (f) and IV (g) and others 
point to a‘division by metes and bounds having taken place 
between Periaswami.and Chinnaswami after their father’s death. 
This is in'my opinion very strong evidence that they had 
already become separated in estate from the senior branch. I 
think the transactions already referred to and the other transac- 
tions mentioned in paragraphs 126 to 128 of the Subordinate 
Judge’s judgment are sufficient to show that the two branches 
were separats in status in 1914. In my opinion the branch of 
the late zemindar at the time of his death was divided in status 
from the plaintiffs ‘branch of the family, consequently the 
zemindari devolved according to the rule of inheritance applica- 
ble under the Mitakshara law to separate property on his 
mother. As she left no female issue, the question whether the 
accumulations should be regarded as her stridhanam is im- 
material, and, even if so, they would devolve on her husband's 
heirs. 

Assuming thelaw of succession to saga property to 
apply, the finding that the plaintiff is both the representative 
of the senior branch of. his, family and the eldest of those who 
are equal in descent with himself from the common ancestor 
is sufficient in my view to establish his title to succeed on the 
death of the late zemindar’s mother. In the case of succession 
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to separate property the ordinary rule that to the nearest in 
blood the heritage belongs entitles the nearest in descent 
of wĝatever branch to succeed in preference to the other claim- 
ants. Achal Ram v. Udai Pertab Addeya Dat Singh,' a decision 
of the Privy Councilis an application of the same rule. This 
rule, however, affords no assistance where, as here, the rival 
claimants are equal in descent. Inthat case the Privy Council ° 
has decided in Bhai Narindar Bahadur Singh v. Achal Ram ? 
which relates to the same impartible estate as the case just 
cited, that the person entitled to succeed as preferential heir 
is the representative of the senior branch. The facts which 
gave rise to these two decisions may be briefly summarized. ` 
Under the Outh Estates Act 1 of 1869 one Prithi Pal had been 
entered in the first and second of the lists prepared under S. 8 
as a taluqdar under the Act whose estates according to the 
custom of the family and before the 13th February, 1856, (the 
date of the meeting) ordinarily devolved on a single heir. It 
was provided by S. 22 that such estates should be descendible 
in the line of succession prescribed in Sub-S. 1 to 10 
of S. 22, and in default thereof under Sub-S. (11) “ to 
such persons as would be entitled to succeed to the estate 
under the ordinary law to which persons of the religion and 
tribe of such taluqdar or grantee, heir or legatee are subject.’’ 
Prithi Pal was succeeded by his widow who died in 1870. 
The estate was then enjoyed by his daughter and her husband 
Achal Ram. After the daughter’s death in 1870 Achal Ram 
retained possession-and was first sued by Udai Partab who was 
the representative of senior line but seventh in descent from 
the common ancestor. He was non-suited by the judgment of 
the Privy Council in Achal Ram v. Udai Partab Addiya Dat 
Singh 1 on the ground that, though the estate was recog- 
nized in accordance with previous family custom as 
impartible or descendible to a single heir, the single heir 
must be determined in.the circumstances with reference to the 
rule of Mitakshara as to the succession to separate property. 
If the succession opened at the death of the widow in 1870 
Harbaghat who was fifth in descent from the common ancestor 
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was then living, and was the next heir,. while if it opened at 
the death of the daughter in 1870, there were then living 
Harbaghat’s sons and other collaterals who were sixth in 
descent and so nearer than the plaintiff. That case having 
decided that. the succession was to the nearest in blood 
though belonging to a junior branch, Harbaghat’s son 
Narindar sued to recover the estate and contended un- 
successfully that the succession opened in 1870 on the death 
of the widow when his father Harbaghat was the nearest heir 
but it was held by the Privy Council that it opened on the 
death of the daughter in 1870, that then nearest collaterals 
included Harbaghat’s son the plaintiff and his cousin Jubrag 
who were both sixth in descent from the ancestor. ,As 
between them the Privy Council held that the estate would go 
to Jubrag as he came of a branch senior to the plaintiff's 
branch. It no doubt may have been, and probably was, the 
case that Jubrag the other collateral not only came of the 
senior branch but was also older than the plaintiff. That 
consideration however was treated as immaterial. The Act 
there left the succession to ‘the impartible estate in the event 
which happened to be governed by the ordinary law which 
included the custom of the family. As this custom did not 
include the rule of lineal primogeniture the ordinary Mitak- 
shara law of succession to separate property would appear to 
have been applied, and according to this law, as between 
collaterals equal in degree the representative’ of the senior 
branch was held to be the, preferential heir. It was no doubt 
suggested by Muttuswami Ayyar, J. in Muthavaduganadha Tevar 
v. Dora Singa Tevar! that in such a case the eldest among the 
heirs of equal degree should be preferred on the ground that 
he would have a preferential right as regards ceremonies and 
also to the position of manager if:the property had been joint. 
Iv agree however with the. learned Sub-ordinate Judge that, so 
far 'as this Court is concerned, the question must he regarded 
as settled by superior authority. I may also add that in my 
Opinion this rule is‘also superior in convenience, as, having 
regard to the conditions which prevail here, it is much easier 
eee 
1. (1881) I. L. R. 8 Mad 290 at p. 398. j 
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Gurusami to ascertain who is the’ senior representative of the senior 


slag iia branch than to ascertain which of a number of conan of 
Kalai Pandia equal degree was born first. 

a The only other guestion argued before us wasas to which 
Wallis. O J of'the properties acquired by the 4th and 5th zemindars should 


be considered to have been incorporated in the zemindari ande 
to pass with it to a single heir. The recent decision in 
Rajendra Bahadur Sing v. Raghubans Kunwar thas been cited 
as deciding that a zemindar cannot incorporate any property 
in an impartible zemindarl, but we think it is not authority 
for so extreme a proposition. The Crown in that case in the 
exercise of a right now recognized in the Crown Grants Act had 
made the estate descendible in a particular manner, and it was 
held that the holder could not make the same rule applicable 
to properties acquired by him. As regards estates of persons , 
governed by the Mitakshara law where estates are by family 
custom impartible or descendible to a single heir it has been 
repeatedly held that it is open to the owners if so minded to 
incorporate his self-acquisitions in the impartible zemindari, 
and this is expressly stated in Murtaza Husain Khan v. 
Muhammad Yasin Ali Khan 4which was decided not very long 
before the case already cited. I think we must overrule this 
contention. As to the properties which should be held to be 
incorporated in the zemindari, I agree with the judgment of my 
learned brother,and with the order proposed by him in both 


appeals, 
Appeal No. 324 of 1918. 


Krishnan, J.:—This is an appeal from the decree of the 
Subordinate Judge of Tuticorin in Original Suit No. 27 of 
1914 brought by the plaintif Sendatti Kalai Pandya 
Chinnathambiyar claiming for himself the zemindari of 
Sivagiri which is an ancient impartible estate in the District of 
Tinnevelly included in the schedule to the Madras Impartible 
Estates (Act II of 1904). The suit was originally brought 
against Rani Gnanamani Nachiar, the mother of the last 
zemindar Ramalinga, who took possession of the. zemindari on 
his death. -But as she died on 23rd November, 1916 when 


5 ice aia E e 
1. (1918) I. D. R. 40 All. 470 2. (1916) LER. 38 All, 552=81 M.LJ. 804 (P.Ọ.) 
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the suit was pending in the Lower Court it became unnecessary 
to decide who the preferential heir to the zemindari was as 
between her and the plaintiff to settle the claim to the zemin- 
dari. On her death the dispute about the succession to the 
zemindari became one between the plaintiff and Gurusami 
Pandyan who was added to the record of this suitas the 2nd 


“defendant. He had already brought a suit himself, Original 


Suit No. 48 of 1914, in the same Court admitting the right of 
the Rani and claiming to be the next reversioner entitled to 
succeed to the zemindari on her death. Two suits were 
tried together by consent of parties and appeal from the decree 
in the second suit is also before us as Appeal No. 325 of 1918. 
The first and main question for our decision in this appeal is 
whether the plaintiff or the 2nd defendant is the man entitled to 
succeed to the zemindari now. 


The pedigree of the family attached to the plaint is 
accepted as correct, before us except as regards the ages of 
certain persons mentioned in it. It may however be noted asa 
correction that Nos. 35 and 36 were the wives of No. 25 and 
not his daughters. As stated in this pedigree, Ramalinga No. 39 
was the fifthand last zemindar. He died ‘in Madras in 1914 
leaving no issue and no male heirs in his own line andit is to 
him that succession has now to be traced. He was the son of 
Sangili Veerappa, the 4th zemindar (No. 25) who was himself 
the son of Varaguna Rama Pandya the 3rd zemindar (No. 13) 
who was ordinarily known as Periyadorai and who will be 
referred to hereafter by that name. He had a younger brother 
also a Varaguna Rama Pandya but known ordinarily as 
Chinnadorai under which name he will also be referred to. 
He had two sons Sendatti Kalai Pandiyan (No. 26) ordinarily 
known as Periyasami and Varaguna Rama Sendatti Kalia 
(No. 28) ordinarily known as Chinnasami besides a daughter 


l Veerammai Nachiar No. 27. Plaintiff (No. 42) is admittedly 


the eldest son of Periyasami and the 2nd defendant (No. 50) is 
the eldest son of Chinnsami. It will be seen therefore that as 
grand children of Ramalinga’s grandfather’s brother, they 
stand in the same degree of relationship or agnateship to the 
last zemindar. But as only one man can succeed to this 
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impartible zemidar we have to decide who the preferential heir 
of the two is. The plaintiff contends that he is to be preferred 
because he belongs to the senior line, his father being older 
than 2nd defendant’s father and further more that as between 
himself and the 2nd defendant he is also the senior in age. 
The 2nd defendant admitted that plaintiff's father was senior 


to his father though at one stage of the case he disputed it ;° 


but he contended that the plaintiff was an illegitimate son 
of his father being born of an adulterous connection between 
his parents and as such he was not entitled to succeed at all, 
and also that even if plaintiff were a legitimate son -of his father, 
he the 2nd defendant was the senior in age to him and that 
seniority in age and not seniority of the line was the deciding 
factor. in the choice of the heir to the zemindari in the circum- 
stances of this case. 


On these pieas the first question we have to settle is the 
question of fact whether the plaintiff is the legitimate son of 
his father or the illegitimate offspring of an adulterous con- 
nection as alleged against him. 


[The learned judge then discusses the evidence as to 
plaintiff's legitimacy and concludes. ] i 


Accepting the piaintiff’s evidence on the point before us 
as more reliabie I concur with the Subordinate Judge in find- 
ing that the plaintiff is the legitimate son of his father. 


Taking that finding it follows that plaintiff and 2nd defend- 
ant are persons who stand in an equal degree of relationship 


to the last zemindar from whom descent has now to be traced — 


for the zemindari. It was laid down by their Lordships of the 
Privy Council so early as in the Sivaganga case Katama 
Natchiar v. The Rajah of Shivaganga 1 that in the case of 
impartible estates in the absence of a special custom governing 
the succession to it, the rule of succession must be taken to be 
that of the ordinary Hindu Law by which the parties are 
governed with such modifications only as flow from the im- 
partible character of the Estate. This rule was followed in Rama 








1, (i863) 9M I. A. 543, 
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Lakshmi Ammal v. Sivanantha Perumal Sethurayar 1 and has 
been accepted ever since. There is no special custom alleged 
in the present case and we have thus to turn to the Mitakshara 
Law by which the parties are governed for the rule of succes- 
sion. Under that law there is a different line of succession for 
ancestral property and for separate or self-acquired property 
“and accordingly the same difference must arise with regard to 


succession to impartible estates also. To apply the rules of . 


succession to impartible property one must treat it for a mo- 
ment as ordinary partible property and see to whom it would 
pass as such. If it passes to a single individual he or she 
would be the person entitled to the zemindari. But if it pass- 
ed to two or more as equally entitled to it further rules have 
to be applied to determine which oneof them should be 
selected as the zemindar as only one person can be the zemin- 
dar at a time. If the zemindari is property in which the right 
of survivorship subsists it would pass like ordinary joint 
family property by the rule of survivorship and when there 
are more persons than one coming within that rule it will as 
was held in Naraganti Achammagaru v. Venkatchalapathi 
Nayanivaru? pass to the nearest coparcener of the senior line 
and not to the coparcener nearest in blood to the propositus, 
This view was approved of by the Privy Council in 
the Udayarpalayam Case 3 and must be treated as settled. 
The rule is based on the recognized principle of represent- 
ation of the father on his death by his sons in taking joint 
family property. If this rule of succession by survivorship 
applied to the present case it is conceded that the plaintiff 
will be the preferential heir as the eldest son of Periasami 
whose line is the senior line. In fact he would have excluded 
the Rani also. At the early stages of this case both the Rani 
and the 2nd defendant had denied the seniority of Periasami 
to Chinnasami and the first issue was framed on that plea. 
But the contention was subsequently given up by the 2nd 
defendant and the seniority of Periasami’s line was admitted. 


If on the other hand the zemindari is taken to be the 
separate property of the last zemindar as I find later. in this 





1. (1872) 14 M.J. A. 570. 2. (1882) I. L. R. 4, Mad. 250, 
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judgment the Mitakshara rule of succession to separate or 
self-acquired property will apply, and on the death of the last 
zemendar, the Rani would take the estate first, as his mother, 
there being no nearer heirs and on her death it must pass to 
this zemindar’s nearest reversioners under therule that the 
nearest in blood excludes the more remote. Butas both plaint- 
iff and 2nd defendant fall in the category of nearest in blood® 
a further rule has to be applied to choose between ‘them, 
Plaintiff contends that that rule is the rule of seniority of line 
whereas the 2nd defendant maintains that the seniority of age 
is the proper rule for it. : 


Before however deciding this question it will be conve- 
nient to consider whether the plaintiff or the 2nd defendant is 
in fact the senior in age for each claims to be senior to the 
other. The Subordinate Judge has held that plaintiff was the 
senior and I am on the whole inclined to agree with him 
though the evidence is not so full and satisfactory on this point 


as on the first question dealt with. 


_ [The learned judge then discusses the evidence as to age 
and concludes. ] 


In these circumstances I am inclined to think that the 
Subordinate Judge's finding is right that plaintiff is the senior 
in age to the defendant and I accept it. On this finding 
plaintiff must be held to be the proper heir now to the zemin- 
dari in preference to the 2nd defendant whether the rule of 


seniority of line ur of seniority of age be applied. 


I may here observe that it was argued by the plaintiff’s 
vakil that even if his client was not the senior in age and even 
if we take the zemindari to have been the separate property of 
the last Zemindar his client would still be entitled to succeed as 
the representative of the senior line. In other words he contend- 
ed that the rule of seniority of line applied where there were 
two or more reversioners of different lines but of equal degree 
of relationship to the last holder of the impartible estate from 
whom descent has to be traced, competing for the zemindari. 
He has relied for this contention on the ruling ofthe Privy 
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Council in Bhai Narindar Bahadur Singh v. Achal Ram 1 
and that case clearly supports him. Though the impartible 
estate in that case was one to” which the Oudh Estates eAct 
applied the successor to the last holder had to be found 
according to clause 11 of S. 22 of that act and not accord- 
ing to any of the previous clauses, and ‘under that clause 
the ordinary Hindu Law of collateral- succession had to be 
applied. Lord Hobhouse who delivered the judgment ‘of the 
Board says “It may be, and it has so happened in this case, 
that the heir according to lineal primogeniture is more remote 
in degree from the ancestor than other collaterals, or other 
persons in the line of heirship. If so, the degree prevails over 
the line according to the classification under the Act ; though 
if two collaterals, or persons in the line of heirship, are equal 
in degree then, as the property can only go to one, recourse 
must be had to the seniority of line to find out which that one 
is.’\ His Lordship again says “ But Jubraj comes of a branch 
senior to the branch of the plaintiff ; and therefore if the 
estate can only go to one, it will go to that one who 
represents the senior branch.” The pedigree of the family is 
given in the case in Achal Ramv. Udai Partab Addiya Dat 
Singh 2 and the decision in that case read with the decision 
in Bhai Narindar Bahadur Singh v. Achal Ram 1 shows clearly 
that in a case of collateral succession though the rule of senio- 
rity of line is not applicable in the first instance but the ordi- 
nary Mitakshara rule of nearness in blood applies, the former 
rule applies for the choice of one from among those equal in 
degree. The ruling in Bhai Narindar Bahadur Singh v. Achal 
Ram 1 thus seems to cover the exact position in the case that 
we are considering and following it the plaintiff should 
be declared to be the preferential heir irrespective of any 
question of seniority in age even if the succession is a collateral 
one. The learned vakil for the appellant tried to distinguish 
this case from the present case on the ground that it was 
decided où some question of custom or on some admission of 
the plaintiff that Jubraj was the preferential heir if the suc- 
cession was held to open only on the daughter’s death. But 
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there does not seem to be any basis in the Judgment of their 
Lordships for these contentions nor does it appear that their 
Lordships were deducing the rule from anything in the Act or 
from anything peculiar to the estate in suit. He also drew 
our attention to the Judgment~ of Muthusami Aiyar J. 
in Muthuvaduga Natha Tevar v. Dora Singha Tevar1 and 
particularly to the learned judge’s observations on page 3279 
But in that case the dispute was between daughter’s sons of 
the last male holder and it was as between them that the rule 
of seniority of age was applied. That case is not in point here 
and we are relieved from the necessity of discussing on general 
principles of Hindu Law what rule of preference should be 
applied between collaterals of equal degree but of different 
lines as we have the high authority of the Privy Council to 
prefer the senior line. In this view even if the finding that 
the plaintiff is the senior in age turns out to be incorrect he 
must still be held to be the rightful zemindar now as he is 
admittedly of the senior line. 


The next question we have to consider is whether the 
items Of properties included in issues 16 and 17 claimed by 2nd 
defendant to be partible property and not part of the zemindari 
are really so are not. Issue 16 refers to acquisitions said to 
have been made by Sangili Veerappa the 4th Zemindar and 
issue 17 to those of Ramalinga the 5th and last zemindar 
respectively. The Subordinate Judge found some to be zemin 
properties and the rest to be partible properties and both 
sides have appealed against the finding in so far as it is against 
them, the respondents 1, 4 and 5 appealing by way of 
memoranda of objections. 


Before considering this question in detail it is necessary to 
notice an argument advanced by the learned Advocate-General 
for the appellant that it is not legally competent to a Zemin- 
dar to add new properties to his estate as he will thereby be 
changing the line of descent with reference to them to a single 
heir, a power which it is contended, he is not possessed of. 
For this argument reliance was placed in the observations of 
the Privy Council in Rajindra Bahadur Singh v. Raghubans- 

1, (1881) I. L. R. 8 Mad. 290. 
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kunwar 1 where their Lordships quote and agree with the 
opinion of Sir Edward Chamier as Judicial Commissioner of 
Oudh were he says “I take it that is settled law that a subject 
cannot make his property descendible in a manner not recog- 
nized by the ordinary law and that he cannot subject it to a 
rule of descent such as is contained in the primogeniture sanad 
granted to Girwar Singh. If thisis so, it appears to me to 
follow that Balbhadder Singh could not by express declara- 
tion, still less by mere volition, whether actual or presumed, 
subject property acquired by him to the rule of succession 
entered in the primogeniture sanad granted to Girwar Singh.” 
That case, it seems to me, has really no bearing on the case 
before us. It related toa taluk in Oudh claimed under a 
special grant by the Crown witha condition of lineal primo- 
geniture imposed on it by the Crown at the time of the grant. 
Though the estate was registered under list 2 of section 10 of 
the Oudh Estates Act it did not previously descend according 
to any tamily custom of primogeniture. The validity of the 
grant was considered by the Privy Council in Sheo Singh v. 
Raghubans Kunwar, 2and it appears clear from that judgment 
that the Crown was imposing for the first time a new line of 
descent by. lineal primogeniture. An addition to that estate 
will make the special line of descent apply to it. The circum- 
stances of the present case are however entirely different. We 
have here an ancient zemindari which descends according to 
the ordinary Mitakshara law with only the modification 
necessary to select a single heir out of a class of heirs when 
that contingency arises, also derived from that law. Whena 
zemindar adds further property to his Zemin all that he can be 
said to do is to impose on it a condition of impartibility which 
he is competent todo. Ido not think he can be said to 
impose thereby a new line of descent on the property different 
from that of the ordinary law. It is not uncommon for 
provident zemindars in South India to aggrandise their estate 
by new additions of property and the only question to .be 
decided in such cases is to find out whether it was intended 
by the acquirer to incorpcrate them with the original estate. 
That has been laid down in several rulings. See Dakshmipati 


1. (1318)-1 L.R 40 AU 470 at p 489 2. (1905) L. R. a7 All. 684. 
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v. Kandasami,1 Ramasami Kamaya Naick v. Sundara Lingasami 
Kamaya Naik?, Parbati Kumari Debi v. Jagadis Chander Dhabal? 
ane Janki Prasad Singh v. Dwarka Prasad Singh 4 the last two 
being rulings of the Privy Council. In the last case their 
Lordships expressly say on page 408 “ As has been pointed 
out by this Board in the case of Parbati Kumari Debi v. Jaga- 
dis Chander Dhabal, 3 the question whether properties acquired 
by an owner become part of the ancestral estate for the pur- 
pose of his estate depends on his intention to incorporate the 
acquisitions with the original estate.” Following these rul- 
ings the legal argument addressed to us on the point must I 
think be overruled and we must consider on the evidence how 
far the intention to incorporate is made out with reference to 
the various disputed properties. 


With regard to properties included in issue 17 and declar- 
ed by the Subordinate Judge to be partible no serious attempt 
was made before us to dispute the finding as regards properties 
outside the zemindari. There is no proof that they were in- 
corporated by Ramalinga with the Zemin. In fact the power 
of attorney Ex. XIV (a) which he executed points the other 
way as observed by the Subordinate Judge. The finding with 
reference to them must therefore be accepted. But the finding 
as to the other items included in issue 16 and items in issue 17 
has been strongly contested. 


The Ist item which is plaint Schedule ‘III, item I, is the 
Sivagiri palace itself with its site and attached buildings, where 
the zemindars have been residing all along. Itis in fact the 
official residence of the zemindar at his head-quarters. It was 
brought to sale in execution of the decree in O. S. No. 1 of 
1867 against the then zemindar and was purchased by a Chetty 
and was taken possession of by him in 1874. In 1882 Sangili 
Veera the next zemindar bought it back from the Chetty by Ex. 
V. He used it till his death for his zemindari palace and his 
son used it similarly after him. In these circumstances I agree 
with the Subordinate Judge that the proper inference is that it 








1. (1892) I. LR. 16 Mad. 54. g, (1894) I. L. R. 17 Mad, 422. 
3. (1902) 29 L A. 82=I. L. R. 29 Cal. 483. 4. (1913) I. D.R. 85 All 891, 
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was made part of the zemin estate. In fact that Ex. V recites 
that the vendee is given rights of sale, gift and alienation in the 
property seems to me to be immaterial, as such a statement 
would usually be made by the vendor in any conveyance. 

The next item, Schedule III item 2, is the Teppakulam (or 
tank) and the adjacent buildings. They seem to stand on the 
Same footing as the palace as the Subordinate Judge remarks: 
they are near the palace and were used by the zemindars and 
were never let out. They were purchased underl2 (a) and 12(b) 
in 1877 for Rs. 38-14-0 and Rs. 18. Being neighbouring 
properties which have not been separately enjoyed they may, 
1 think, be reasonably treated as appurtenant to the palace 
itself, 

The 3rd item, plaint Schedule II item 40, ts a bungalow 
in Courtallam, a neighbouring Hill sanitarium, was pur- 
chased in 1877 under Ex. XH (k). Itis altogether out-side 
the zemin limits. There is nothing in the sale-deed to indicate 
that it was intended to be used as a hill residence of the 
zemindar for the time being and there is no evidence that it was 
generally or exclusively used by the zemindar; in fact it was let 
to strangers when the Court of Wards was in management. 
There does not seem to be any point of difference between 
this property and the bungalows purchased by the 5th zemindar 
in Courtallam and in Ootacamund another hill Station, except 
that it was purchased by the father Sangili. We have held the 
latter to be partible property and I think we must consistently 
hold the former also to be property of the same kind. 

The next items, plaint Schedule II items 42, 44 and 45, 
are a bungalow in Sankaranainarkoil and another in Srivilli- 
puttur with another small building there. These are the head- 
quarter stations of the two Taluks in which the zemindar’s 
property lies and the Zemindar and his officials have been 
using them when going to transact zemindari business as they 
have often todo. They have not been let out or used for any 
other purpose. In these circumstances I am inclined to 
agree with the Subordinate Judge that though these properties 
are outside the zemindari limits they should nevertheless be 
held to have been acquired for zemin purposes and made part 
of the zemin estate for ils use. 
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The next itemsare items 43, 47 and 48 of pyaint Schedule 
III. They are all outside the zemin boundaries. The burden 
is therefore on the plaintiff to show that they were incorporated 
with the zemindari. There is no evidence when they were 
acquired and in the case of items 43 and 47 there is nothing to 
show that they were incorporated into the zemindari or used 
for zemin purposes. As regards item 48, there is however, Ex. 
UU, which seems to show that that item was used for zemin 
purposes so long ago as 1885. That item, | think, may‘therefore 
be reasonably considered to have been incorporated with the 
zemindari but not the others which will therefore be treated as 
partible property. | 

The next items are items 6, 15, 20, 22 and 30 referred to by 
Subordinate Judge in paragraphs 142 and the end of 149 of his 
judgment. He held them to be partible properties. They are 
all within the zemin limits and being additions to the zemin- 
dari property must be held to have been acquired for the 
zamindari on the view stated below regarding the next items. 

The next items are those in plaint Schedule IV (a) to IV q; 
they are pannai lands or lands under the cultivation of the 
zemindar himself. They are of 3 classes, Nanjai lands and 
topes or garden lands purchased by the zemindar and other 
lands obtained when commuting the rents of some of the 
estate lands into money. They are all within the zemindari 
limits and are all properties which were already in the holding 
of the zemindar or over which the zemindar had melwaram 


rights. What was subsegently acquired by the zemindar was 


only the Kudivaram rights in them. I agree with the Subordi- 
nate Judge that in the absence of clear evidence that they were 
dealt with as the zamindar’s private property they must be 
held to be part of the zemin. The cases referred to by the 
Subordinate Judge Lakshmipati v. Kandasamt, 1 Ramasami 
Kamayya Naik v. Sundaralingasami Kannayya Naik, 2 Sarabjit 
Partap Bahadur Sahi v. Indarjit Partap Bahadur Sahi, 8 The 
Udayar Palayam Case 4 and Visvanathasami Nayakar v. Kama- 
luammal $ support his conclusion. The properties were zemin 
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properties to start with and the subsequent acquisitions only 
resulted in an enlargement of the zemin rights in 
them. As the new rights acquired were not ekept 
separate they must be taken to have passed as part of 
the zemindari. It was pointed out that in some of the 
, documents of purchase it is expressly mentioned that the 
purchase was for the zemindari and it was argued that we must 
therefore assume that in cases where such express recitals do 
not occur the rights purchased where intended to be kept 
separate as the acquirer’s private property. I do not think that 
it is a valid argument for even in cases falling in the latter 
class there ure several lands in which the rights obtained by 
purchase are not claimed to be private property. I therefore 
agree that all the lands in Schs. IV (a) to IV (g) are part of the 
zemin estate. 

The next, items those in Schedule V bto Vg are ayan 
patta lands in Government villages, belonging to the zemindar. 
They are ryotwari lands outside the Zamin limits and so they 
could not have been part of the original zemindari. Plaintiff 
must therefore prove that they were incorporated with the ze- 
mindari. There is, it is true, no evidence when they were ac- 
quired but that will not justify us in treating them as part of 
the zemin. I think in the absence of proof they must be regard- 
ed as partible properties and not part of the zemindari. Item 
in Schedule V a was allowed as partible property and it was 
not argued to be impartibie property. 

It follows then that the Subordinate Judge’s finding on 
this part of the case must be accepted exceptas to the house in 
Courtallam items 43, 47, 6,15, 20, 22 and 80 andthe ayan 
patta lands which I think should all be included among the 
partible properties. 

It may be noticed here that issues 18 to 22 were admit- 
tediy not tried in the lower court as persons other than those 
who are parties to the suit are interested in them. The title 
to the properties included in them was left to be settled in a 
future suit. The decree should accordingly be modified on 
the point. 

The next question to be dealt with is whether the award 
of past profits to the plaintiff from the assets of the Ist defen- 
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dant is correct. The amount is large. It is strongly con- 
tended that the Ist defendant was the rightful zemindarni 


; during her lifetime and that therefore she was not bound to 


account for any profits. If she was the rightful zemindarni the 
accumulated income of the zemindari during her lifetime which 
was collected and paid into Court by the Receiver will be her 
absolute property; and on her death only a 6th share in it will“ 
go to the plaintiff as one of her 6 heirs. The decision of this 
question depends on whether the zemindari should be looked 
upon as the separate property of the last zemindar in which 
plaintiff had no right of succession by survivorship or whether 
it was one in which he had such aright. If it is the latter it 
is conceded that the plaintiff will be entitled to the whole 
of the profits as he would have excluded the Rani in the suc- ° 
cession as [ have already pointed out. Ifit is the former it is 
equally conceded that plaintiff would be entitled only to a th 
share in the money. We have therefore to decide in this 
connection the question above stated which it was found to 
be unnecessary to decide in connection which the succcesion 
to the zemindari itself as the Rani died during the trial. 


“It was claimed by the respondent’s vakil that as Peria- 
dorai succeeded to the zemindari as the daughter’s son of the 
istimrar zemindar No. 10 in the plaint pedigree his undivided 
brother- Chinnadorai obtained at the same time a right of 
succession by survivorship in it according to the ruling of the 
Privy Council in The Jaggampet case—Venkayyamma Garu v. 
Venkataramanayyamma Bahadur Garu, 1 read with the Shiva- 
ganga case 2 and that that right has dscended to his grand- 
son the plaintiff and is still subsisting. The first answer given 
by the 2nd defendant to this contention was that Periadoral 
took the zemindari not as the heir but as the wholé legatee 
under the will of the old zemindar, Ex. 21 and thus his 
brother got no interest in it at all. 


.The Subordinate Judge has held this will to be a spurious 
document and I think he is right. It has a most suspicious 
appearance as remarked by the Subordinate Judge looking very 





1, (1902) I D. R. 25 Mad. 678. a. (1863)9 M, 1. A. p. 543. ' 
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much as if it had been recently writen upon old paper. The 
stamp paper on which it is written is no doubt of the year 1319 
as the stamp on it shows but the writing appears quite fresh. 

It is however well known that old unused stamp papers are 
procurable in this country. Butis often difficult to obtain 
the correct stamp and hence the importance of the point made 
by the Subordinate Judge that the stamp on Ex. 21 was 
not the right stamp. Taken with this suspicious appearance of 
the document, the fact that though it purports to be a docu- 
ment of 1819 it was not produced in any proceedings before a 
Court or before any officer till it was brought into Court 
during the trial of this-suit is very damaging to its genuineness, 
There were several occasions when if it existed, it should and 
would have been produced, particularly in the suit by Chinna- 
dorai against his brother -Periadorai for the partition of the 
zemidari in 1848 Ex. Oand O1. The explanation given that 
the zemindar was probably ignorant of the existence of this 
will seems to be quite incredible. The learned Advocate- 
General for the appellant referred to Ex. 9 whose genuine- 
ness is admitted, as supporting Ex. 21. Ex. 9 merely shows 
that the then zemindar left a will but it by no means follows 
that it was Ex. 21. In fact the language used about Viram- 
mal’s rights and the absence of all reference to Periadorai’s 
rights in it make it very unlikely that the will mentioned in it 
was Ex. 21. For these and other reasons stated in great detail 
by the Subordinate Judge which I accept, I think that it is 
quite unsafe to act on Ex. 21 as a genuine document and that 
we must leave it out of consideration. 

The position then is that” Periadorai succeeded to his 
maternal grandfather’s estate as his daughter’s son. If it 
were paftible property we are bound to hold on the authority 
of the Jaggampet case that he and his undivided brother 
Chinnadorai would have taken the property jointly with the 
rights of survivorship between them; and applying the 
rule in The Shivaganga case 1 Chinnadorai would have had a 
right to succeed by survivorship if Periadorai had died before 
him without male issue and undivided from him. It was 


however argued that this ruling which was given with reference 
en Aan Anaa aaa ANNA Aa KAN Aan, a, 
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to partible property should not be extended to an impartible 
estate because it is said there is coparcenary in such property. 
No*doubt an impartible estate is the holder’s separate property 
which he can deal with as he likes except in so far as he ts 
restrained by statute law such as the Madras Impartible 
Estates Act. That is the effect of the rulings of the Privy 
Council in Sartaj Kuari v. Deoraj Kuari, t and Sri Raga Rao 
yenkatasurya Mahipati Ramakrishna Rao Bahadur v. The Court 
of Wards 2 and Tara Kumari v. Chaturbhuj Narayan Singh. 8 
Even a right of maintenance does not exist except by custom. 
See Rama Rao v. Rajah of Pitiapur, * decided recently by the 
Privy Council. Nevertheless these considerations do not 
affect the point before us as the rule of succession to an 
impartible estate has to be deduced not from the existence of 
any real coparcenary in that estate but from a notional co- 
parcenary treating it for the purpose as partible property. 

Mr. Justice Miller, has explained the position very clearly 
in his judgment in Viswanathaswami Naicker vw, Kamulu Am- 
mal, ® and I accept his statement of the law on the point. , It 
thus follows that Chinnadorai had a right at one time to suc- 
ceed to the zemindari by survivorship excluding the widow and 
other female heirs. That however is not the question we 
have to decide. It is at best only a step in the argument for the 
appellant. The question before us is whether as between plain- 
tiff and the last zemindar, Ramalinga, there was any rights of 
survivorship. We must therefore consider the effect of the 
subsequent events proved in the case. 

Periadorai was a member of a joint family consisting of 
himself, his brother, his father and his uncle, which owned 
some little ancestral property. Periadorai succeeded to the 
zemindari in 1835 but his father acting under Ex. (Xm) looked 
after it for him for some years. About 1842 Periadorat 
wished to assume management and it seems to have led to 
quarrels between him and his father and others. It wouid 
appear from Ex. X that the Collector intervened in 1843 to 
settle the dispute and we find in Ex. N series that the 
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zemindar was put in possession of the zemindari in 1844 
and his father separated from him and wentaway to live in 
Veppangulam. See Ex. K. In 1848 Chinnadorai brought 
a suit against the zemindar for partition and delivery “of a 
half share in the zemindari and in a certain house and other 
personal property of the zemindar. The zemindar pleaded in 
* defence impartibility and also an agreement of 1843 by which 
he alleged his brother gave up all his claims against the estate. 
Ex. O is the judgment in that suit, Ex. Ol, the judgment on 
appeal. A stamped agreement of 1843 was filed in the case, 
see item (1) in the list of defendant’s documents. The trial 
Court held that the plaintiff had accepted by that agreement 
“a specific allowance from the defendant in full of all claims” 
and rejected his claim toa share in the personal property 
on that ground. See paragraph 6 of Ex. O.In the appeal 
Chinnadorai referred to the agreement and said that the 
words “no right whatever to the zemindari” were subse- 
quently added to the document after he had signed it and 
the agreement itself was extorted from him, The Appellate 
Court however confirmed the judgment of the first court 
holding that it was “very much in accordance with the facts 
and law of the case.” 


Ex. 44 (a) is now produced by the 2nd defendant as the 
correct copy of the agreement of 1843 filed in that suit. The 
Subordinate Judge holds that it is not proved. But whether 
this copy is properly proved or not it is clear from the recitals 
in Exs. O and Ol that there was an agreement executed by 
Chinnadorai in 1843 by which he renounced all his claims to 
the zemindari and the zemindar’s personal property in return 
for an allowance agreed to be given to him. It is sufficient 
for this case to find that there was such an agreement as above 
stated. 

At this time Chinnadorai was living in Veppangulam 
palace. After his father’s death we find him alienating ances- 
tral properties without any reference to Periadorai. Some of 
the properties alienated belonged to his uncle who had also 
died ; they were in the uncle’s patta ; see Exs. IV (a) and IV 
(b). Exs. IV (c), IV (d) IV (f),and IV (g) are similar alienations 
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of other ancestral properties. He was also making acquisitions 
separately for himself. See paragraph 126 of the Subordinate 
Judgg’s Judgment where the documents are all collected. After 
his time we find his sons Periaswami and Chinnaswami living 
separately from each other and holding separate pattas and 
selling properties separately, see Ex. A series ; this would in- 
dicate that probably they became devided between themselves. 


The Veppangulam palace which was used asthe residence 
of Chinnadorai and his branch and which is now admitted to 
be a part of the paternal estate was, it is true, included by 
Periadorai in a mortgage executed by him in 1854. Ex. MMM. 
But for some reason this attempt to claim the property failed, 
for we find in 1877 the property sold in Court-auction for 
Periaswami's debt, when his brother Chinnaswami filed a suit 
and got his half share in it released—see Exs. 27 and 27 (4). 
No claim was made by the zemindarto a share as he would 
have done if it was his joint family property in which he had 
a share. On the other hand what he did was to buy it as 
Periaswami’s property through his agent Muthusubbier : see 
Ex. 27 (a). Exs. MMM 1 and MMM 2 referred to by the 
Subordinate Judge merely show that the zemindar was helping 
Chinnaswami to repair the building and the wall. As regards 
the paternal ancestral properties therefore except by the inclu- 
sion of Veppangulam in Periadorai’s mortgage in 1854 there 
is no evidence whatever of any interference by Pertadorai or 
his descendants with them or of any joint dealings with re- 
ference to them. 


No doubt as stated by the Subordinate Judge in para- 
graphs 130 and 131 of his judgment where all the documents 
are mentioned there were maintenance grants made of Chinna- 
dorai and his descendants from the zemindari and when they 
were temporarily resumed grain was given in substitution. The 
zemindar also gave occasional grants of timber, fuel, paddy 
and money. All these however seem to have been made out 
of grace as some of the documents expressly say. They were 
made not only to the male members but also to the ladies of 
the family showing that they were not made in recognition of 
any right of coparcenary. We may also take it that the 
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members of the zemindar’s family and his brother’s family 
were exchanging visits from time to time as the Subordinate 
Judge finds in paragraph 132. if 


LA 
The question then is whether on this evidence we should 
find that the two branches were divided or remained undivid- 
eg. Though there is no proof of a formal partition I consider 
that the-long course of separate living and separate dealing 
with properties by each branch and the absence of proof of 
any joint dealings at all regarding them coupled with the 
fact that Periaswami and Chinnaswami, the sons, apparently 
also became divided between themselves are strong evidence 
in support of a finding of complete separation, between the 
two branches of Ramalinga and of the plaintiff. The way in 
which Veppangulam palace was dealt with in 1877 as referred 
to by me earlier is very significant in this connection. There 
was also admittedly separation in food and in worship. But as 
there was no commensality from the very first as regards 
worship, separateness of worship may not count for much. But 
I think there is enough evidence to justify a finding of separ- 
ation, at any rate in status and as regards all partible pro- 
perties. It may be that, the zemindar’s branch being very 
well off did not care to claim any rights in this small paternal 
ancestral property they had. But that does not really affect 
the question. It was then argued that whatever the position 
may be with reference to the general partible properties of the 
family the separation regarding them cannot affect the interest 
of the plaintiff and his branch in the zemindari property, in 
other words that the right they originally had to succeed by 
survivorship is still subsisting, as the zemindari was not the 
subject matter of any of the transactions from which division 
has been inferred. The Subordinate Judge has accepted this 
argument. But I am unable to adopt his conclusion. 


I may dispose of, first, the argument that the mainten- 
ance grants made from time to time from the zemindari assets 
to Chinnadorai and his descendants have expressly kept alive 
their right of succession. That junior members have no right of 
maintenance by law in the zemindari is now settled by the 
decision of the Privy Council in Rama Rao v. Raja of 
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Pittapur 1 confirming the decision of this Court in the Pritapur 
case 2. Ithas not been shown that in this zemindari there is any 
customary right to maintenance. It must therefore be taken that 
the maintenance grants in this case were not made in recog- 
nition of any rights but were made as matters of grace ; and 
they cannot therefore be relied on as keeping alive any right 
of succession. I am unable to agree with the Subordinate 
judge’s view that it was necessary to show that there “was an 
express division “as regards the zemindari itself ” to affect 
plaintiff’s right to succeed by survivorship. That position I 
think cannot now be maintained after the recent ruling of the 
Privy Council in Tavakumari v. Chaturbhy Narain Singh ®. The 
Subordinate Judge has in my opinion not properly appreciated 
the effect of that ruling. In that case their Lordships overruled 
the contention that an express abandonment of the right to suc- 
ceed or a partition directly affecting the impartible estate was 
necessary to put an end to the right of succession by survi- 
vorship in the zemindari and to let the widow come in. Their 
Lordships held that a complete separation in worship, in food 
and in estate was proved in the case generally and not parti- 
cularly with respect to the impartible estate and gave éffect 
to that finding by preferring the widow’s rights to succeed. 
They point out that the Thakur’s brother Bhupat and his son 
had at no time any coparcenary rights in the impartible 
estate in the hands of the Thakur. The casein Laliteshwar 
Singh v. Rameshwar Singh, 4 in which it was held that as re- 
gards an impartible raj there could be no separation in estate 
as there was nothing on which such separation. could 
operate as the interest of junior members of the holder’s family 
was only a spes successionis was cited in argument to their Lord- 
ships and though it is not referred to in the judgment it must 
be taken to have been overruled. No doubt the view faken in 
the Calcutta case is a possible view but that view was not 
accepted by their Lordships, A general partition between the 
zemindar and the other members of his joint family putting an 
end to their coparcenary must I think, be now held te put an 
end to their interests, if any, in the impartible estate also. 

— I use LE Al Med, 70-206 M. Th 7. 892. 

2. (1915) I. L.R. 39 Mad. 396=28 M. L. J. 624. 


3. (1915) L.R.491.A. 192—1. L., R. 42 Cal. 1179. 
4, (1909) I.L. R. 86 Oal. 481, 
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An attempt was made to reduce the importance of this 
ruling by suggesting that it only embodied a finding of fact as 
to separation and two recent decisions one in Rant Jagadamba 
Kumari v. Thakur Wazir N. Singh, tand the other in Baijudth 
Prasad Singh v. Tej Bali Singh 2 were cited for the purpose. 
No doubt in every case the question whether there has been a 
còmplete separation or not is one of fact to be decided on the 
evidence in it. But when that fact is found and it is decided 
that when -the succession opened there was no Coparcenary 
between the last holder and the person who claims to be his 
successor, the ratio of the rule of succession by survivorship 
is gone and succession mus! then be traced as between divid- 
ed members, 

Applying this view to the present case I think it must be 
held that the plaintiff had no right of succession by survivor- 
ship in the zemindari as I find thathe and the last holder 
were completely separated from each other. The Rani there- 
fore succeeded to the zemindari in preference to him and the 
income during her life was thus her property and plaintiff can 
claim only a one-sixth share in it as one of her heirs. It was 
faintly suggested that as she had not drawn it and spent it, it 
must be taken to have been incorporated by her with the zemin- 
dari. Her inability to deal with it was due to the action of the 
Court in appointing a Receiver and not to any act of volition 
on her part ; and so no inference of any intention of hers to 
leave it unspent for benefit of the estate can be drawn. The Re- 
ceiver of Court holds the property for the person rightfully en- 
titled to it and the money collected by him must therefore be 
treated as the Rani’s absolute property. The decree of the 
lower court must be modified to give plaintiff only a one-sixth 
share in the profits that accrued from the impartible estate up 
to the death of the Rani he of course, being entitled to the 
whole of it thereafter. 

No other questions or issues were argued before us and I 
have therefore not dealt with any of them. 

In the result the decree of the lower Court will be modi- 
fed with reference to item 40 Sch. IJI the Courtallam 


—-—— + 
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1. (1917) 2 Pat. L, J. 239 2 (1916) I. L. R. 38 All. 590. 
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Bangalow, items 43 and 47, 6, 15, 20, 22, and 30 the Ayan- 
patta lands, in Schs. V (b) to V (g), and the properties 
involved in issues 18 to 22 and past profits in accordance with 
the findings above stated. In the partible properties and in 
the outstandings and in the past profits accrued during Rans ` 
lifetime, there will bea declaration that plaintiff and the 
defendants 2 to 6 are each entitled: to a one-sixth share; afd 
a final partition decree will be drawn up by the Subordinate 
Judge regarding them. 


As regards the rest of the property the decree of the lower 
Court must be confirmed. The Appeal and the Memorandum 
of objections are thus allowed in part and dismissed in part. 
As regards costs I direct the appellant and the 1st respondent 
to pay and receive proportionate costs of the appeal and under 
R. 41 of the Rules of Practice fix the appellant’s vakil’s fee 
at Rs. 1,000 and the first respondent’s, who has succeeded in 
the main, at Rs. 5,000. In the memo. of objections of the Ist 


respondent, he and the appellant wiil also pay and receive 


proportionate costs. The costs of the 4th and 5th respond- 
ents in the appeal and their own memo. of objections propor- 
tionate to their success will come out of the partible estate. 


Appeal No. 325 of 1918. 


This is the appeal from thesuit brought by Gurusami 
Pandyan for a declaration that he was the nearest reversioner 
entitled to succeed ta the zemindari on the death of the Rani 
Gnanamani, the mother of the last zemindar who was in 
possession then. It is now settled that such a declaration 
cannot be claimed and should not be given, see the ruling of 
the Privy Council in Janaki Ammal v. Narayanasami.1' l 


Further more we have found that he has no such right, 
in the connected appeal. This appeal therefore fails and must 
be dismissed. No costs. 


A. S. V. 


1, (1916) I. L. R.8389 Mad. 684=31 M, L. J. 225. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE ABDUR RAHIM AND MR. 


JUSTICE OLDFIELD. ° 


Sri Sri Sri Rajendramani Devi Garu ... Appellanti" 
and another. 
v. 
Yellappa Ramu Naidu. ... Respondent in both 
(defendant). 
Madras Estates Land Act, Ss. 26 and 181—Private land—Conversion into ryoti 
—Liability of tenant to payment at contract rate. 

. Where a tenant continued in possession of home farm land after the expiry 
of a term lease and the land holder treating the land as ryoti leased if out to the 
same tenant under a Kadapa, the tenant is bound to pay rent for the holding 
according to the terms of the Kadapa. The tenant cannot be deemed to be one 
“admitted to possession of ryoti land” within the meaning of S. 25 of the Madras 
Estates Land Act and he cannot claim the benefit of that Section as regards his 
liability to pay rent. 

Second appeals against the decree of the District Court of 
Vizagapatam, dated the 20th December 1918 in A. S. Nos. 303 
and 314 of 1916, preferred against the decrees of the Court of 
the Sub-Collector of Narasapatam, dated the 5th May 1916 in 
Estates Land Act Suits Nos. 55 and 53 of 1915. 


The Government Pleader, (V. Ramesam) for Appellant. 
P. Navayanamurthi, for Respondent. 
The Court delivered the following 


Judgment :—The defendant, the respondent in this 
second appeal, has been in possession of the land in dispute 
for a long time as usufructuary mortgagee. A suit was instituted 
by the plaintiff-appellants for : redemption and that suit was 
compromised in 1905. By that compromise the defendant 
remained in possession for seven years rent free. Then in April 
1912 he was given a kadapa or lease of the landon certain 
terms and the plaintiffs have instituted this suit in the Revenue 
Court under the provisions of Ss. 77 and 192 of the Hstates 
Land Act for the recovery of the rent on the basis of that kadapa. 
It is argued by Mr. Ramesam that the land is seri or-home farm 
land, that the finding of the District Judge that although it 
was home farm land originally ithad been converted into ryoti 


Lis ape ao = 
* 8. A, Nos. 919 and 527 of 1919. A7th August, 1920, 





Rajendra- 
mani Devi 
Garu 


v. 
Yellappa 
Ramu Naidu. 


Rajendra- 
mani Devi 
Garu 


v. 
Yellappa 
Ramu Naidu, 


566 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXIX 


land is wrong and that we ought to set it aside. But we must 
hold that the plaintiffs by their own conduct debarred them- 
selveg, at least so far as this suit is concerned from contending 
that the land is home farm land and not ryoti land so as to 
exclude it from the scope of the Estates Land Act. The plaint 
describes the land as jerayati and the Kadapa relied on describes 
the land as jerayati and the defendant as aryot. We must 
decide the point against Mr. Ramesam. m 

The learned District Judge, however, has dismissed the 
suit holding that the plaintiffs are not entitled to the rent 
claimed by them and that they are entitled only to a fair and 
equitable rent on the basis of the previous mortgage deeds and 
as the amount which he had already paid exceeded the amount 
claimable on that basis the suit was liable to be dismissed. The 
learned District Judge was of opinion that S. 25 of the Estates 
Land Act applied to this case. In our opinion he is wrong. 
The defendant could not be said in this case to have been “ ad- 
mitted to possession ” to ryoti land at the date of the kadapa 
and muchilika as he had been in possession previously as usu- 
fructuary mortgagee. The land until the date of the muchilika 
was home farm land and the District Judge says that by the 
contract between the plaintiffs and the defendant as evidenced 
by the kadapa and muchilika the character of the land was 
changed from home farm into ryoti. It would be straining the 
language of S. 25 too much to say that the defendant was in 
this case admitted to possession of ryoti land. That there is a 
distinction between admission of a ryot to possession and a 
ryot being in possession is not only clear from the ordinary 
meaning of the two phrases but the legislature itself observes 
the distinction in various sections of the Act. The explana- 
tion to Sub-$. 2 of S. 6 which has been relied one by 
Mr. Narayanamurthi for the respondent makes a special provi- 
sion with respect to S. 45 by which a ryot occupying old 
waste and from whom rent has been recovered or received 
is deemed to be a person admitted thereby to possession. 
That explanation supports Mr. Narayanamurthi’s sugges- 
tion that the phrase “a person admitted to possession ” does 
not ordinarily mean a person in possession. If the con- 
tention of the respondent was to be accepted it would 
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lead to manifestly inequitable results. He wants to have the 
benefit of the contract by which he acquired occupancy or 
permanent rights in the lands. At the same time he Tepu- 
diates the other terms which induced the landlord to confer 
on him occupancy rights. If there is any provision of the 
‘Act itself by which such a result could be sustained the defen- 
dant’s position could not be assailed, but since S. 25 has no 
application to his case we are unable to hold that he is not 
liable to pay the rent which. he contracted to pay when the 
land was converted from homefarm land into ryoti land. 
S. 181 contemplates such a conversion but the legislature has 
not made any special provision as regards the terms on which 
such conversion may be made. In the absence of any such 
provision the contract of the parties on the basis of which the 
conversion was made must be enforced. 

The result is the decree of the Lower Appellate Court is 
reversed and that of the Court of first instance restored with 
costs here and in the Lower Appellate Court. 


A. V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SADASIVA AIYAR AND MR. 
JUSTICE NAPIER. 
Muthiyalu Chengappa . ee Appellant * (Plaintiff). 
v 





Burada Gunta alias Akula Venkata- ... Respondent (Ast 
swami Defendant.) 

Limitation Act, Art.2141—Co-widows—Surrender by one to the other —Alienatton 
—Suit by reversicner to set aside—Limttation—Starting point. 

The junior of two co-widows who succeeded to the estate of a deceased Hindu 
surrendered her entire interest in her husband’s properties to the senior widow. 
The s€nior widow afterwarda alienated the properties of her husband and died in 
1902. The junior widow survived and died in 1914. In a sujt by the reversioners 
in 1916 for recovery of possession of the properties alienated, Held, that limitation 
began to run only-from the death of the last surviving widow and that the suit 
was in time. | i 

Second Appeal against the decree of the District Court of 
North Arcot in Appeal Suit No. 799 of 1917 preferred against 


the decree of the Court of the District Munsif of Madanapalli 
in O. S. No, 366 of 1916. 
* 9S, A, No. 1662 of 1919. 29th July, 1920. 
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P. Somasundaram and B. Somayya, for Appellant. 


L. A. Govindaraghava Aiyar and A. ANG ANG Avyar, 
for Respondent. 


The Court delivered the following 


Judgments :—Sadasiva Aiyar, ].—The plaintiff is the 
appellant in this second appeal. He is the purchaser from the ” 
reversioner to the estate of one Gurappa. : Gurappa died in 
1883 leaving two widow as his heirs. The younger widow on 
receipt of Rs. 30 gave up all her rights (about 6 months after 
her husband’s death) in favour of the elder widow under the 
deed Ex. B. I agree with the Lower Appellate Court-on the 
construction of Ex. B that she thereby gave up her whole life 
interest in her husband’s estate whether the interest might 
have extended beyond the lifetime of the elder widow or 
whether it would have come to an ead during the lifetime of 
the elder widow. The elder widow died in 1902 and the 
younger widow in 1914 and the present suit was brought by 
the purchaser from the male reversioner in 1916. The learned 
District Judge dismissed the suit on the preliminary ground of 
limitation. His argument was that by the junior widow giving 
up her right of survivorship, (if she happened to survive the 
senior widow) the senior widow not only represented the whole 
widow’s estate during her own lifetime but that on her death, 
the fact that the junior widow was still living was no obstacle 
to present reversioners from coming in, the junior widow's 
relinquishment having accelerated the succession of the male 
reversioner and as such acceleration took place in 1902 and 
the suit was brought in 1916 the plaintiff was barred under Art. 
144 of the Limitation Act. 


It was argued before us in the first place by the appellant’s 
learned vakil that the senior widow on her death owned a sort 
of stridhanam estate in her husband’s property which was in- 
herited by her own heirs, that the junior widow was the heir 
to that stridhanam estate (which however lasted only till the 
junior widow died in 1914), and that the reversioner became 
entitled to inherit the whole of the husband’s estate only after- 
wards ; and reliance was placed on the decision in S. A. 356 
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of 1918, Pappammal v. Venkataswami Naicker (unreported). 
As tbe question of the right of a widow who had parted with 
her rights to her co-widow to inherit -the rights again or® the 
death of the co-widow is said to be under consideration before 
another Bench of this Court, and as I feel doubts as to an 
estate surrendered by a widow to aco-widow constituting in 
some senseor to any extent the property of the surrenderee held 
by her in a different capacity:from that of the widow cf her 
husband, I shall not deal with this question further in this 
case, it not being necessary for the purpose of deciding this 
second appeal to express a final opinion on that question. 


` The next point is whether there was this acceleration 
of the right of the male reversioner on the death of the elder 
widow. Acceleration by surrender to the next male reversioner 
(which I take it, means a surrender known to and accepted by 
him) is, no doubt, known to the law. Acceleration caused by 
the statute law declaring that a widow contracting second 
marriage shall be deemed to have died can also be understood, 
but acceleration of the right of a male reversioner by transac- 
tions between two or more joint female heirs cannot in my 
opinion be contrived’ by them without the knowledge or 
consent of the reverisonier. Art. 141 of the Limitation Act 
though it uses the word “female” in the singular clearly 
covers a case where the Hindu reversioner is entitled to the 
property on the deaths of more than one female heir inheriting 
jointly. And when the last column speaks of “when the 
female dies ” it clearly ineans in such a case “ after the death 
of all the female co-heirs.” That a male reversioner’s right 
should be accelerated by agreements to which he is not a party 
is to me a very startling proposition, and even though there 
may be more startling propositions and anomalous rules in the 
modern Hindu Law, Ido not see why I should extend such 
anomalies unless I am bound by clear authorities and preced- 
ents todo so. Mr. Govindaraghava Iyer relied upon a passage 
. in Rindnamma v. Venkataramappa 1. That was a case in 
which the appellant alone was heard, the respondent being 
absent. The appellant’s counsel had evidently argued that 


there might bean agreement between co-widows so as to 
a a 
1. (1866) 3 M. H.C. R. 268 at p. 269. 
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let in the next heirs.of the husband immediately upon the death 
of the widow who died- first. The learned Judges of the 
Bench remarked upon this argument “ ‘We are not prepared to. 
say that they might not enter into such an agreement as would 
bind each to an absolute surrender of all interest in the 
other’s share so as to letin the next heirs of the husband 
immediately upon the death of that other. But there is no 
such agreement in this case." Thus the learned Judges finally 
stated that the argument had no relevancy to the facts of that 
case, though they began by saying that they were not prepared 
to say that there might.not be something in the argument. This 
is.a very weak foundation for the contention that an agree- 
ment by which the, succession of the reversioner can be 
accelerated might be made. behind his back.. Further the 
acceleration can aftect if at, all. only the half, share, which 
belonged to the elder widow who died first (and the right to 
enjoy which half share by survivorship was abandoned by the 
younger widow) and could not apply to the share of the 
younger widow who conveyed her rights to the widow who 
died first because that share was. not surrendered to any rever- 
sioner and surrender which accelerates is surrender to the 


succeeding ,reversioner and not a surrender to a co-widow. 


In the result, I would set aside the judgment of the 
District Judge who proceeded upon the sole ground of 
limitation and would remand the appeal to him. for disposal, 
on the other questions arising in the case. 


The memorandum of objectins filed in that Court will also 
be considered along with.the appeal. The Courtlee paid -on 
the memoranduin of the second appeal will be refunded to the 
appellant. The respondent should pay the appellant the other. 
costs of this second: appeal. 


Napier, J.—I entirely agree. 
A. V. V. 


5 


PART XVIIL] THE MADRAS LAW JOURNAL REPORTS. ; 5174 


IN THE HIGH COURT' OF JUDICATURE AT MADRAS. 


PRSEENT :—Mr. JUSTICE AYLING AND Mr. JUSTICE $ 
ODGERS. ° 6 
Kotikalapudi Kattayya ... Appellant* (1st Defendant). 

D. 


eSree Rajah Venkataramayya Respondents in both (Plaintiff's 
Row Bahadur and another Legal Representatives). 


Madras Estates Land Act Ss. 163, 45.—Trespasser—Hjectment suit against— sr ng 
Civil Court—Jurisdictton—Award of damages—Prior determination of amount pay- A 
able under S. 45 by Collector-—Neeessity. Cree Rajah 
> r Venkata. 
Ifa landholder wishes to treat a trespasser as such and to recover mesne rameyya 
profits or damages from him, he must first apply to the Collector ‘under 8. 45 of is SN 
ahadur. 


the Estates Land Act to got tbe amount of the latter determined and then bring 
his suit in the Civil Court under S. 163 of the Act. 

Under S. 163 the Civil Court has no power to award anything else than. ““ the 
sum payable under 5. 45.” 

Second Appeal and Miscellaneous Appeal against the 
decree of the Court of the Subordinate Judge of Kistna at 
Ellore in Appeal Suit No. 78 and 92 of 1914 preferred against 

the decree of the Court of the District Munsif of Tanuku i in 
O. S. No. 443 of 1912. 

P. Narayanamurihi and K. Kamanna for Appellant. 

T Ramachandra Rao for Respondent. 

The Court delivered the following 

‘Judgment:—The only question of law which arises related 
to the interpretation of Ss. 163 and 45 of the Madras Estates 
Land Act as bearing on plaintiffs claim to recover mesne pro- 
fits as damages. In this connection we are disposed to think 
that the District Munsif is right and the Subordinate Judge is 
wrong. .S. 163 is a section which specifically gives jurisdiction 
to the Civil Court (1) to evict a trespasser, and (2) to award (as 
damdges for the trespass) “any sum payable under S. 45.” 
Such a section must in-our opinion.be strictly interpreted.and 
we do not think the Civil Court can be held to.have power to 
award .any thing else than “ the sum. payable:under S. 45.” 
But this sum, where, as. in the. present. case, no rent 
is fixed forthe land, is a sum to be determined by the 
Collector and by no oneelse, and we cannot follow the 
Subordinate judge’s reasoning that the Civil Court becomes 


* 8, A No. 717 of 1919, 18th August 1920, 
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vested with the Collector’s power to fix the rent and assess the 
damages.” It would seem to follow that if the landholder 
wislfes to treat the trespasser as such and to recover mesne 
profits or damages from him, he must first apply to the Collector 
under Š$., 45 to get the amount of the latter determined 
and then bring his suit in the Civil Court under S. 163. 
This is no doubt a cumbersome procedure, but not impractica-" 
ble and in no other way do we see how lo give effect to the 
provisions of both sections of the Act. 

On this view we must set aside the Lower Appellate Court’s 
order of remand and restore the decree of the District Munsif. 


We make no order as to costs in this court. 


ALS. V. 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE AYLING AND MR, JUSTICE 
KRISHNAN. oa 
Puthia Veetil Moidu 


decree-holder) | 
v. 


Irakkatt Karnavan Raman 
Nayar (dead) and others 


Respondents (Counter-pett, 
tioners Nos. 1, 2 and 4to 7) 
_ Defendants 1 and 2 and 4 
E and 5 and Plaintiffs 1 and 2. 
Limitation Act, Art, 182—Heecution of decree—Limttation—Apoplication to the 
Court "to take some step-in-aid of execution’'—Application for copy of decree not an. 
An application for a copy of a decree is not an application to the Court “to 
take some step-in-aid of execution °° of the decres within the meaning of Art. 182 
of the Limitation Act and-does not afford a fresh starting point of limitation for 
execution of-the decree. B | 
Appeal against the order of the District Court of South 
Malabar dated the 24th January 1919, in A. S. No. 634 of 
1918, preferred against the order of the Court of the District 
Munsiff of Chowghat dated 24th September 1918 in E; P, 
No. 1302 in O. S. No. 828 of 1913. 


C. V. Ananihakrishna Aiyar for Appellant. 
K.P. M. Menon for Respondents. 


a a 


11th August, 1920. 





* ©. M.S, A. No, 79 of 1919. 


Appellant (Petitioner, Assignee 
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The Court delivered the following Puthia 


ti 
Judgment :—The only question is whether a decree: “= ya Moidi 


holder can plead his application for copy of decree asean Karnavan 
aman 

application to the Court “to take some step-in-aid of execu- Nayar 

tion.” We agree with the District Judge ‘that it cannot be so 

treated. There is no necessary connection between obtaining 

a copy and utilising it for the purpose of execution ; and we 

do not think it can be said that the Court, in granting the 

copy takes any step in-aid of execution. 


This appeal is dismissed. 
A. S. V. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE ABDUR RAHIM AND MR, JUSTICE 
OLDFIELD. : 


Alagappa Chetty ... Appellant* (Plaintiff.) 
2. 
Alagappa Chettiar and another ... Respondents (Deferdants.) 


Negotiable Instrument—Hundi—Estoppel—Indor ser is not estopped from setting 


up the invalidity of the instrument against the indorsee. “Cha 
The indorser of a negotiable instrument is not estopped as against the indorsee 


from setting up the invalidity of the negotiable instrument, ag for instance, that Alogapps 
the instrument offends against S. 26 of the Paper Ourrenoy Act. 
The observatious in 42 Madras 470 to the contrary are purely obiter. 

Second appeal against the decree of the Court of the Tem- 
porary Subordinate Judge of Sivagangain A. S. No. 74 of 1918 
preferred against the decree of the Court of the Principal 
District Munsif of Sivaganga in O. S. No. 483 of 1916. 

C. V. Ananthakrishna Aiyar for Appellant. 

K. Bashiyam Awangar and M. Malim Sahib for Respond- 
ents. é . | ; 

The Court delivered the following 

Judgment:—The suit in which this second’ appeal has 
arisen was instituted by the endorsee of a Hundi in order to 
enforce the payment of the Hundi. The case is pressed only 
against the 2nd defendant who is the endorser. The Hundi it- 
self is not forthcoming but the defendant in his written state- 
ment admitted that such a Hundi had been issued but that it 
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* S. A. No. 498 of 1919. - 19th September, 1920, 
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Alagappa Was made payable to bearer on demand and as:such it was an 
pres invalid document by virtue of S. 26 of the Paper Currency Act, 
Alagappa That section is absolutely clear and there can be no d5ubt that 
ae it applies toa Hundi of this character. The point is settled 
by a ruling of this Court in Chidambaram Chettiar v. Aiya- 
swami Thevan 1. But it. was argued by Mr. Ananthakrishna Atyar 
that the endorser is estopped from denying the validity Of 
his instrument. The authority for the proposition is an 
observation of one of the learned Judges in Arunachellam 
Chettiar v. Narayanan Chettiar 2. That observation is purely by 
way of obiter and no authority is cited in support of the proposi- 
tion. It is well-established that there can. be no estoppel 
against a clear injunction of a statute. If we were to accept the 
contention of the appellant, we should be virtually abrogating 
S. 26 of the Paper Currency Act which prohibits altogether the 
issue of any document like this except in the case set out in the 
proviso. | 
Mr. Ananthakrishna Aiyar also argued that the endorser 
second defendant ought to be treated as a banker apparently on 
the ground that the hundi was drawn on him and he endorsed 
it to somebody else. There is no basis for this suggestion. 
The second appeal is dismissed with costs of the first re- 
spondent. | 
‘GC. A. S. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE ABDUR RAHIM AND MR. JUSTICE 


OLDFIELD. l 
Nachiparayan ae. Appellant* (1st Pluintiff.) 
V. 
‘Narayana Goundan and another Respondenis (1st Defendant - 
7 and 2nd Plaintiff) 
Easements Act.—S. 15 —Hasement—Peaceable and - uninterrupted enjoyment of 
right for twenty years—Non-enjoyment for four years before suit owing to interrup- 
tion of servient owner —inierrupiion protested against —Tiffect — English Law 
N arayana ie dala ; ar . ing 
Goundan 'Under 8.15 of the Easements Aèt'in order that a right of easement maybe 
acquired, the enjoyment of such right fora period of twenty. years must not only 
be peaceable, open, and without interruption, but such enjoymeni must.extend to 
* S. A. No, 1462 of 1919. and September, 1920. 
1. (1916) I. L. R. 40 Mad. 585=—31 M. L. J. 401, 
2. (1918) I. L. B 42 Mad, 470=86 M. D. J. 301. 
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within two years before the institution of the suit. Where therefore in suit to 
establish a right of way it was found that, though Plaintiff had enjoyed the right 
peaceably and without interruption fora period of twenty years he did not enjoy 
the right for four years before the institution of the suit, being effectively prevewmted 
from doing so by the defendant, held that plaintifi’s suit failed by virtue of the 
above mentioned provision of S. 15 of the Act notwithstanding that plaintiff never 
submitted to the obstruction but protested against if. 


English and Indian Law comparad. 

Second Appeal against the decree of the District Court of 
Coimbatore in A. S. No. 224 of 1919, preferred against the 
decree of the Court of the District Munsiff of Tirupur in O. S. 
No. 468 of 1917. 

K. Sankara Menon, for Appellant. 

S. Subramania Aiyar, for Respondent. , 

The Court delivered the following 

Judgment :—The contention of the appellant in this 
case is that he enjoyed aright of way over the first respon- 
dent’s land peaceably and without interruption for a period of 
twenty years. Butitis found that for four years before the 
institution of the suit the plaintiff did not enjoy any such right 
of way being effectively prevented from doing so by*the first 
respondent. Those being the facts, the learned Judge held 
that the plaintiff’s suit failed by virtue of the provision of S. 15 
of the Easements Act that ‘‘ each of the said periods of twenty 
years shall be taken to be a period ending within the two years 
before the institution of the suit wherein the claim to which 
such period relates is contested.” The argument on behalf of 
the appellant is that since the appellant had enjoyed fora 
period of twenty years the right claimed by him peaceably, 
openly and without interruption, it made no difference that 
for four years before the institution of the suit he was prevented 
from using the pathway inasmuch as he never submitted to it 
but péotested against such obstruction. He relies on expla- 
nation (2) to S. 15 which lays down that “nothing is an inter- 
ruption within the meaning of the section unless where there is 
an actual cessation of the enjoyment by reason of an obstruc- 
tion by the act of some person other than the claimant and un- 
less such obstruction is submitted to or acquiesced in for one 
year after the claimant has notice thereof.”” This argument, if 
given effect to, would really abrogate the condition laid down 
in that very section that in order to the right of easement being 
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acquired the enjoyment of such rights must not only be peace- 
able, open, and without interruption but such enjoyment must 
extend to within two years before the institution of the suit. 
THe language of the section seems to be clear that the enjoy- 
ment for a period of 20 years must terminate within two years 
prior to the institution of the suit, otherwise his enjoyment of 
a right contemplated in S. 15 for a period of 20 years however 
long prior to the institution of the suit would give a’person 
who so enjoyed it an absolute right of easement although for 
years prior to the suit he never exercised such right at all. 
That would be really violating the policy apparently under- 
lying the law of easements. The English law of easements on 
which the Indian law of easements is practically based though 
with some difference, as has been pointed in some of the cases 
in this Court, requires that the 20 years enjoyment of the right 
must be next previcus to the institution of the suit. That is 
what the English statute requires, and this is explained in 


Glover v. Coleman 1, by Mr. Justice Brett as he then was. 


The same view of the law is taken for granted in Flight v. 
Thomas ?.. The Indian legislature in this connection has de- 
parted from the English rule to this extent that it lays down 
that it would be sufficient that if the enjoyment for a period 
of 20 years extended within two years before the institution of 
the suit instead of being immediately previous to the institution 
of.the suit, and the rulings of the Indian Courts are un- 
animous on the point. In this Court the law. is explain- 
ed in Muthu Goundan v. Anantha Goundan.$ In the 
Allahabad High Court in Sultan Ahmad v. Valiulla, £ and 
Mahomed Maruf v. Sultan Ahmad,® and in the Calcutta 
High Court in Junhavi Chowdhurani v. Bindhu Bashini Chow-. 
dharini, $ and in Juggernath Barji v. Kanai Das Byragi 1. As 
pointed out by Chamier J. in Sultan Ahmad v. Valiullah 4, the 
result of the Easements Act and the similar provisions of the 
Limitation Act is that a right of easement cannot be said to be 
perfected until the right is declared by a decree of Court, that 


1. L. R. 10 C. P. 108. at page 115. 

2. Sol. and F. page 240. 

8. (1915) 29 M. L.J. 685 at pags 687. 

4. (1912) 10 À. D. J. 227. b. (1913) 12 A.L. J. 415. 
6 


(1899) I. L. R. 26 Oal, 598. 7. (1901 60, W.N. 81. 
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is to say, a person may enjoy a right of way or aright to 
access of light and air over the servient tenement for a period 
of 20 years but if he is interrupted afterwards foy one year and 
that interruption is acquiesced in the benefit of the previous 
enjoyment will be destroyed unless he comes within two years 
of the institution of the suit and gets a decree declaring his 
sight. 

It*was also suggested by the learned Vakil for the appellant 
that his client had an immemorial right and that in the circum- 
stances a lost grant ought to have been presumed in his 
favour. But this question was not properly raised in the trial 
court. 

The result is that the second appeal is dismissed with 


costs. 
C. A. S. —— - 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SADASIVA AIYAR AND MR. 
JUSTICE NAPIER. 


Empire of India Life ... Appellant * (First 


Assurance Co., Limited, Bombay Defendant.) 
v. 
S. Nanu Aiyar. sa (Respondent Plaintiff.) 


Insurance Company~—~Agent—-Right to commission on renewals after the termina- 
tion of the agency. 


In the absence of a specific agreement, the agent of an Insurance Company is 
not entitled to commission on renewals, i.e., subsequent premia on original 
policies procured by him, paid after the termination of his agency. 


Where an „agent has todo no work beyond making the first introduction of 
, the customer to a trading firm he can claim commission on repeat orders ; but 
where he is paid commission in respect of his services and services are expacted to 
be rendered in respect of the renewals, when he has ceased to be in a position to 
render the servioes, he cannot claim to receive the commission. 
The English cases on the subject considered, by Napier, J. 


Second appeal against the decree of the Court of. the 
Temporary Subordinate Judge of Vellore in A. S. No. 2 of 
1919 preferred against the decree of the Court of the District 
Munsif of Vellore in O. S. No. 307 of 1917. 


A. Krishnaswamt Atyar and M. Patanjali Bastri, for 
Appellant. 


T. R, Venkatarama Sastri and B. C. Seshachalla Aiyar, for 
Respondent. 





* B, A. No. 1791 of 1919. 4th, 5th and 20th August, 1920. 
13 
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The Court celivered the following 


Judgments :— Napier, J.—This second appeal arises out 
o&a suit by one S. Nanu Aiyar against the Empire of India 
Life Assurance Co., Ltd. of Bombay. The plaintiff alleges 
that he was once an agent of the Company and claims a 
declaration and an account in respect of all premia paid 
by policy-holders in respect of all policies procured by the 
plaintiff after the termination of the plaintiff’s services as 
agent. The plaintiff does not allege that he was wrongfully 
dismissed or claim damages for wrongful dismissal. The lower 
appellate court bas found that he was an agent employed 
by the Company and was properly dismissed for misconduct 
but on the terms of his engagement as found by itself, has held 
that the plaintiff is entitled to premia on the original policies 
obtained through his efforts for three years prior to the suit. I 
accept the finding as to the agency, but the important question 
remains whether the lower appellate court has based its finding 
as to the terms of engagement on proper materials. The 
plaintiff alleged that he was engaged on certain terms but‘ 
in his plaint did not state whether his engagement was in 
writing or oral. In his evidence he endeavoured to establish 
that he was engaged on the terms of a letter which is 
Ex. F in the case his evidence being “ the terms written to 
me by Venkatachella Aiyar (that is the Chief Agent) are 
mentioned in Ex. F.” The lower appellate court has found 
that Ex. F was not addressed to him nor any letter in those 
terms: and as Ex. F is nota letter but a circular and as he 
has proved no other letter there can be no doubt that this find- 
ing is correct. But the lower appellate court has held that 
he was engaged on the terms set out in a letter, Ex. S. Now, 
Ex. S. is nota letter addressed to the plaintiff, but à letter 
addressed by the Chief Agent for Madras to the Company at 
Bombay in 1913 and is his report about the plaintiff after the 
date of his dismissal. In that letter the Agent states that the 
plaintiff had been working under him until the 30th March 
1912 under the terms of the ten per cent. commission on the first 
year’s premia, 9 per cent. on renewals plus a bonus of one per 
cent, on new collections up to Rs. 1,000. 2 per cent. come up 
to Rs. 3,000 and 3 per cent. above Rs. 3,000 and he states that 
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he gave one copy of the book “Instructions to Agents ” to the 
plaintiff. The admissions by this servant of the Company 
must of course be taken all together and the statement that éhe 
“Sub-Agent was supplied with a copy of “Instructions to 
Agents” is part of the admission as to the terms of percentage. 
This “Instructions to Agents” is Ex. T in the case. This has 
been ignored by the Subordinate Judge, whereas it should have 
been treated as part of the contract. 


The “ Instructions to Agents ” sets out the terms of the 
commission and bonus commission and in so far as the evidence 
shows those rates have been altered the contract is varied to 
that extent, but the other terms undoubtedly apply. Art. 29 
which is in that part of the book dealing with commission is as 
follows: “ The commission is allowed as long as the premiums 
are paid and the Agent continues to represent the Company.” 
This clause, was in my opinion, part of the contract and this 
being so the claim must fail in toto. 


Even if Art. 29 was not incorporated in the contract I 
should be of the same-opinion. This claim by an Agent or Sub- 
Agent to be entitled to renewal premia after his connection with 
the company was severed was the subject of a suit. In that suit 
the plaintiff alleged that he was wrongfully dismissed and that 
he was entitled to receive the future premia. Boddam, J. held 
that he was properly dissmissed for improper and fraudulent 
conduct and dismissed the suit. The case went on appeal. 
(O. S. No. 42 of 1899) before Shephard, J and Davies, J and 
their Lordships held that in the absence of any special agree- 
ment for such payment the agreement must: be treatad as 
binding only as long as the agency lasted. 


Afother suit was filed on the original side of the High 
Court in 1903, O. S. No. 175 of 1903. In that suit the plaint- 
iffs who were the head Madras Agents had had their agree- 
ment terminated by notice and not for misconduct. They 
claimed that they were entitled to commission on renewal premia 
as long as any policy remained in force which had been 
obtained by them or their Sub-Agent. The case was tried by 
Moore, J., who found that the agreement in that case was 
founded on Ex. C and P two instruction books, and he states 
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that nothing is said in either of them as to whether the com- 
mission is to continue to be paid after the termination of the 
agegcy or not., The learned Judge held that as there was no 
claim for damages as compensation for wrongful termination | 
of the agency the claim could not be sustained. An appeal 
was filed from that decision but withdrawn. 

The claim has lately been renewed in a suit on the smal? 
cause side of the District Munsif’s Court of Cuddappah in S. 
C. S. No. 991 of 1915 which was brought before a bench of 
this court in C. R. P. No. 933 of 1916. That suit was against 
the defendants inthis suit by another dismissed agent, there 
tov the plaintiff did not claim that he was wrongfully dismissed. 
The difference between that suit and this is that the Court found 
that the terms of the contract were in a letter which was Ex. 
A in that case and which contains the terms set out in Ex. F in 
this case, and it does not appear that the book of “Instructions 
to Agents” was sent to the plaintiff. Anyhow it is not found 
to have been part of the terms of the contract. The District 
Munsif dismissed the suit relying upona statement of law in 
Halsbury’s Laws of England, Vol. 1, p. 185, the judgment 
of the Bench of this Court in O.S. Appeal No. 42 of 1899 and 
the judgment of Mr. Justice Moore in O. S. No. 178 of 1903. 
The Bench has distinguished those caseson grounds which, 
with all respect, I am unable to appreciate. The decision 
presents one difficulty in that there is a seeming contradiction 
ona finding of fact. The learned Judges say “that the re- 
spondent did not contend that any part of petitioner’s claim 
related to renewals or to anything except the payments of 
ordinary premia on the original policies obtained through his 
efforts,” The defendant being the same as in this suit, it is 
easy to ascertain what is meant by the word “ renewab,”’ in 
respect of which the petitioner is stated not to be claiming. 
As a matter of fact subsequent premia on original policies are 
renewals and are called renewals in the books of this Company, 
and are known as renewals in ordinary insurance parlance. 
When, therefore, the Bench distinguishes the other Madras 
cases‘on the ground that they deal with the agent’s right to 
commission on payments made in consequence of renewals they 
are, with all respect, making a distinction that does not exist, 
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for the claim in the Madras cases was exactly the same as 
the claim in the case with which they were dealing, namely, 
subsequent premia on original policies’ which are in “fact 
renewals. l 


The only insurance case to which our attention has been 
called is a decision of Lord Cairns, L. C. (I n re The Albert Life 
“Insurance Arbitration, Lewin’ s Caset) 


In that case the Directors of Albert Company entered into 
an agreement with one Mr. Lewin that he should act as an agent 
for the Insurance Company on a salary, of £ 250 with a commis- 
sion of ten per cent. on the renewal premiums on all policies 
effected through him and in case. of his retirement from 
his agency a commission of five per cent. for the remainder 
on the renewal premiums on all policies which had been 
effected through him. The Company went into liquidation and 
Mr. Lewin claimed to rank as a creditor in respect of the 
premia which he would have earnéd after the close of his ser- 
vices basing his claim on the last clause above referred to. 
The Lord Chancellor held that it was entirely ultra vires of the 
Directors to provide for the payment of commision on renewal 
in case of the retirement of Mr. Lewin from the agency. In that 
case there was salary as well as commission but his Lordship 
thought that it was unreasonable and improper to agree to pay 
commission after the retirement of the Agent from his service 
just as it would have been to agree to pay salary. Both salary 
and commission must be for services rendered and not for ser- 
vices which are not rendered. It is to be noted that it was not 
suggested in this case that the general language that the plaint- 
iff was to have a commission of ten per cent. on the renewal 
permig on all policies effected through him would entitle him 
to recover commission on premia after retirement but that there 
was a specific contract to that effect. This case is of value for 
the proposition that a specific clause being so unreasonable the 
absence of a specific clause either allowing or refusing in terms 
cannot lead to the inference that such a right was contemplated 
or implied in the agreement. With reference to his Lordship's 
observation that commission is for service rendered it is to be 


5 1. 158. J. 828. 
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noted that Ex. T shows the class of services required of agents 
in respect of renewals. Art. 31 of “Instructions tọ Agents” 
gives directions,to the Agents for action to be taken when a 
poliéy-holder desires to have his policy altered in any parti- 
cular. Art. 41 deals with the duty of an agent on the death 
of any person assured in his agency and those duties are ofa 
distinctly exacting nature. One very important duty of an 
agent will always be to impress upon policy-holders the*value 
of keeping up their’ premia and this is especially a work 
necessary for the earning of. the premia which in this view 
taken by the Bench in-the case under consideration would 
have to be done by some other agent while the original agent 
or his executors or his trustees in bankruptcy drew the pro- 
ceeds for doing nothing at all. So far for insurance cases. 


Mr. T. R. Venkatarama Sastri in the course of his able 
argument invited our attention to a series of cases on com- 
mission in respect of other business. The first case is Bilbee v. 
Hassee & Co., a decision of Lopes, L. J. sitting at nist prius. 
In that case both the parties weré butter merchants, the plain- 
tiff having a large and extended business and the defendants 
only a small business. The defendants agreed with the plain- 
tiff to do business with persons introduced by him and 
“as regards your commission we have agreed to allow 
1s per cent. upon all orders executed by us and paid 
for by the customers arising from your introduction.” 
After a certain time the defendants gave notice to the 
plaintiff to close his transactions on defendants’ behalf, 
and a suit was brought to recover commission on business 
done, after his severance with the defendants with persons who 
had been introduced by the plaintiff. No cases were quoted 
anu the learned Lord Justice thought that the remedy in the 
hands of the defendants was to give up business transactions 
with persons introduced by the plaintiff. He held that the 
plaintiff was entitled to recover the commission. 


The next case is Boyd v. Mathers? a decision of the Court 
of Appeal. The plaintiff was an advertising contractor 
and the defendant was the proprietor of a newspaper. 

1, (1889) T. L. R. 677. - 2, (1898) 9 T. L. R. 448. (O.A.) 
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The terms of the contract were that the plaintiff should 
act as advertising contractor and canvasser in connection 
with the paper and should receive from the dtfendant a ‘com- 
mission of 25 per cent. on renewal orders: of advertisement 
obtained from the plaintiff. The plaintiff’s employment was 
terminated and he brought a suit for a declaration that he was 
* entitled to commission on renewals which, were received after 
the termination of his employment. Kekewich, J. dismissed 
the suit and his decision was upheld by the Court of 
Appeal. Lindley, L. J. said that he could not read the letters 
as amounting to a contract that the plaintiff was to receive 
a commission on all advertisements appearing in the paper 
after he ceased to have anything to do with it. He was 
to be paid commission in respect of his service and after he 
has ceased to be in a position to render any services he was not 


‘to receive anything. Bowen, L. J. and Kay, L..J. concurred. 


Salomon v. Brownfield! is a case tried at nisi prius by 
Mathew, J. The defendants were pottery manufacturers who 
employed the plaintiff to go to Australia and travel for them 
upon terms of their paying 7} per cent. on the net amount of 
cash in payment of goods, orders for which were obtained 
through him. The plaintiff’s services were terminated, in 
1895 on three months’ notice and sought for a declaration 
that he was entitled to the commission on all orders obtained 
from persons originally introduced by him though after 
the termination of his agency. Mathew, J. took the same 
view as Lopes, L. J. and gave judgment for the plaintiff but 
the decision of the Court of Appeal in. Boyd v. Mathers 2 
was not brought to, his notice. The next case is the case 
of Gerahty v. Baines, & Co., Lid. 8 a case tried by Lord 
Alverstone, C. J. The plaintiff in that case was an ad- 
vertising agent and claimed a declaration ‘that he was en- 
titled to.a commission of ten per cent, on all advertisements 
received, the newspaper belonging to the. defendants, from 
advertisers introduced by the plaintiff, even subsequent to 
the determination of his employment as the defendant's 
canvasser- The terms of the contract gave no such specific 


an OCR = SHUR ga 
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right, the only reference to renewal orders being that he 
should have ten pér cent. on all renewal orders of such 
advertisements *so long as they were sent in within two years 
of the next previous order. A mass of evidence was called to 
prove custom and the cases of Bilbee v. Hassee and Co., } 
Byod v. Mathers2 and Salomon v. Brownfield 8 were brought 
to the notice of the Court. The Lord Chief Justice told 
the jury that no custom had been established and left 
them the question whether there was any agreement between 
the plaintiff and the defendants that the plaintiff should 
be entitled to a commission on renewals of advertisements 
after the expiration of hjs employment as canvasser : if so, 
whether it was for any definite time and if so, for what time 
and on what terms. The jury found that there was no such 
agreement between the parties and that the point had never 
been raised between them. The Lord Chief Justice agreeing 
with the jury said that in his opinion the claim must fail. The 
plaintiff was the defendant’s canvasser and it made no difference 
that his services were paid for by commission and not by 
salary. These words have, I think, reference to the language of 
Lord Cairns In re The Albert Life Assurance, Arbitration : 
Lewin’s Case 4. He then continued : “The position of a can- 
vasser was that of an agent, who as long as he was acting for 
his employers, was daily or weekly soliciting advertisements 
or renewals and stated that, in his opinion, there must be a 
special bargain proved to entitle an advertising agent to re- 
cover commission for renewals after the termination of his 
employment.” ` 

The last two cases are the judgments of the learned Judges 
on the Chancery side, Wilson v. Harper 9 and Levy v. Goldhili 6. 
These were cases of independent traders who were abla with- 
out interfering with their own business to introduce customers 
to the defendants in the two cases. In the one case the langu- 
age used was “ half profits on receipt of orders” same applies 
to repeats on any accounts introduced by you, “in the 
other case ” 5 per cent. on all goods supplied to customers 
introduced by you. We shall be pleased to pay you the said 


1. (1889) 57. L. R. 677, 2, (1898) 9 T. L. Rs. 448, 


3. (1896) 12 T. L. R. 289. . 4, 15 8. J. 828. 
5. (1908) 2 Ch. 870, 6, (1917) 2 Oh. 297. 
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five per cent. as long as we do business with those you place 
on the books.” In Wilson v. Harper1 the conflicting rulings 
were brought to the notice of Mr. Justice Neville and he peld 
that the plaintiff, not being an agent, was entitled to recover*on 
the terms of the contract. In the latter case 2 all the former 
cases with the exception of the decision of the Court of 
Appeal in Boyd v. Mathers è were brought to the notice of the 
learned Judge; and he appears to have followed the decision 
of the Court of Appeal on appeal from the decision of Lope’ 
L. J., in Bilbee v. Hassee 4. Unfortunately we have no report of 
that decision of the Court of Appeal which was only reported 
in the Times newspaper. Peterson, J. relies on the reported 
language of Bowen, L. J. and we do not know whether the 
learned Lord Justice distinguished or dissented from his former 
judgment in Boyd v. Mathers 3. Those are all the cases. 
In my opinion it may very well be that where the claimant has 
to do no work beyond making the first introduction of the 
customer to a trading firm he can claim commission on 
repeat orders, but where, asin the language of Cairns, L. C. 
and the Court of Appeal in Boyd v. Mathers 3 he is paid com- 
mission in respect of his services and services are expected to 
be rendered in respect of the renewals when he has ceased to be 
in a position to render the services he cannot claim to receive 
the commission. I prefer therefore to follow the reported case 
of the Court of Appeal and the earlier decision of this Court 
and hold that in the absence of a definite agreement to that 
effect the right to receive the commission lapses on dismissal. 


In the result the appeal must be allowed and the suit 
dismissed with costs of the defendant throughout. 

Sadasiva Aiyar, ]|.—In arriving at the terms of a contract 
between the parties, I am inclined to hold that we ought to be 
guided by Ex. F than Ex. S. There is however no inconsistency 
between the two. But whether we look to Ex. F or Ex. S or 
to both, I agree entirely with my learned brother that “ the Ine 
structions to Agents’ Ex. T, which the plaintiff dishonestly 
denied having received or looked into ought also to be con- 
sidered for the ascertainment of all the termsof the contract 


1, (1908) 3 Ch. 270. 3. (1917) 2 Oh. 297, 
8, (1898) 9 T. L. R. 443. 4. (1889) 5 T. L, R. 677. 
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between the parties. Considering then Exs. F, S and T together, 
Iam clear that’ Art. 29 of Ex. T governs the right to claim com- 
mission. It follows that when -the plaintiff ceased to repre- 
sent the Company, he lost his right to claim commission on re- 
newals of premiums made after he ceased to be agent. I there- 
fore agree with my learned brother that the appeal should be 
allowed and the suit dismissed with costs in all.courts, Whether® 
if Art. 29 of Ex. T was not to be incorporated into the contract 
the plaintiff’s suit should’ even then fail is a very interesting 
question. Apart fromthe English authorities, 1 am inclined 
to agree with my learned brother that where the duty of an 
agent does not céase with the ‘first introduction of the customer 
to the principal, commission could not be claimed on pay- 
ments made by the customer after the agency ceased and | 
concur in his observations on the judgment in C. R. P. 
No. 933 of 1916. 


C. A. S. 


T w ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
MR. JUSTICE SPENCER AND Mr. JUSTICE ODGERS. 
Srimat Tirumala Peddinti Sampat, ... Appellant* (Plaintiff) 


Kumara Venkatacharyuiu, minor by 


next friend Venkata Lakshmamma. 
v. 
Mohana Panda and others ca Respondents (Defend- 


: ants 2 to 4.) 


Principal and Agent—Suit for account against agent's representalives—Onugs on 
plointiff-—Liability of representatives of agent—Egtent of—liability for sums not 
collected owing to negligence of agest—Scns of agent— liability under Hindu law for ` 
such suns. 

To entitle a principal, in a suit for an account instituted against his agent but 
continued after his death against his sons, as legal representatives, toa M@ecree ag 
against the latter, it is not necessary for the principal to prove actual receipt by the 
agent of the monies sought to be recovered. 


Even a8 againsi the representatives of an agent, tbe principal ‘is entitled to a 
decree for sums actually due to him on account of the agent having received and 
failed to account for them and also for sums which he negligently failed to collect 
when it was his duty to collect. 


Second appeal against the decree of the District Court of 
Ganjam at Berhampore in A. S. No. 239 of 1916 preferred 


" B. A. No. 1746 of 1918 29nd July 1920, 
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~ 


against the decree of the Principal District Munsif of Berham- 
pore in O. S. No. 637 of 1914. 

Lhe Government Pleader.—V. Ramesam ande T. R. Venkgta- 
rama Sastri, for Appellants. 

C. Sambasiva Rao, B. Jagannadha Doss and T. Subba Rao, 
for Respondents. 
* ` THe Court delivered the following 


Judgments :—Spencer, ].—This suit was brought by the 
proprietor of.a certain Inam in the Ganjam District against his 
agent for an account of the collections made by him in two 
villages, Agu and Konabhaghu. During the ‘continuance of 
the suit, after the issues were framed, the agent (the first de- 
fendant) died, and his legal representatives, defendants Nos. 2 
to 4, were brought on record and the suit continued against 
them. The District Munsif found that the first defendant had 
failed to account for a sum of Rs. 282 and odd per annum and 
gave the plaintiff a decree for a lump sum of Rs. 4,691-14-0, being 
the sum misappropriated or not accounted for, for ten years at 
the rate of Rs. 282 and odd per annum. The District Judge 
thought that the suit though filed against the agent stood upon 
a different footing, when it was continued against his represent- 
atives. He observed that “plaintiff was bound to prove by 
positive evidence that defendant had received the money for 
which they (his representatives) are to be held responsible.” 
Acting on the evidence afforded by the receipts filed in the suit, 
he reduced the amount to be paid by the defendants to Rs. 941 
and odd and decreed accordingly. The plaintiff appeals. 


I think that the District Judge was mistaken in thinking 
that the plaintiff was bound to prove actual receipt of all the 
monigs, which he seeks to recover.’ Even as against the repre- 
sentatives of an agent, the principal is entitled to a decree for 
sums actually due to him, on account of the agent having receiv- 
ed and failed to account for them and also for sums which he 
negligently failed to collect when it was his duty to collect. 
This is made clear by the observations of the Calcutta High 
Court in Kumuda Charan Bala v. Ashutosh Chatlaopadhyat and 
Maharaj Bahadur Singhv. Basania Kumar Roy, the latter 


1. (1912) 170. W.N. 5. 2. (1913) 17 0. W. N. 695. 
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being one, where, as here, the agent died pending the suit and 
the suit was continued against his legal representatives. At p.9 
it ig observed that the only difference in substance between a 
suit for accounts against an agent and the same suit against the 
agent’s representatives will be that the burden of proof will lie 
upon the plaintiff to establish his case. At p. 697 it is observed 
that the estate of the deceased agent “‘is liable for any sum” 
which he may be found to have been owing or liable to make 
good at the date of his death.” In this case issues 2 and 3 have 
been inartistically drawn up. It would have been sufficient to 
have had one issue ‘whether the first defendant and his estate 
are liable to the plaintiff on taking accounts and, if so, how 
much is owing.” 


The respondent's advocate raised two pointsin reply. 
First, he argued that until the amount of the father’s indebted- 
ness was ascertained it was not a debt under the Hindu Law 
for which the joint family estate could be made liable ; and, 
secondly, that if the father incurred debts by some criminal act 
the sons were not responsible by a pious duty to pay such 
debts. The first contention isa novel one and we have not 
been shown any authority for the theory that the sons are not 
liable upon contracts and guasi contracts entered into by their 
father or upon other similar obligations legally incurred. 
The second contention is equally untenable and was not ad- 
vanced as a defence to the suit in the Lower Courts. The res- 
pondent’s advocate relied on in McDoweil & Co., Lid. v. Ragava 
Chetty! and Pavamandas v. Bhattu Mahto.* These cases may 
be distinguished on the ground that where there is a breach of 
civil duty even though it may involve some tort or crime the 
sons are liable to make it good out of the family property. This 
is made clear in Kumada Charan Bala v. Ashutosh Chattopadhya® 
where the observations of Lord Juslice Coiton in Concha v. 
Marna‘ are quoted that “although no action fora tort could 
be revived or commenced against the representatives of the 
person who committed, yet the case was different where the 
act was not a mere tort but was a breach of a guasi contract, 
where the claim was founded on breach of a fiduciary relation 


ay on a ee ee nn 
1. (1903) 1. L. R. 27 Mad. 71. 2. (1897) I. L.R. 24 Oal. 672. 
8. (1912) 17 C. W. N. 5. 4. (1889) 49 Ch. D, 543 


PART XIX.| THE MADRAS LAW JOURNAL REPORTS. . 989 


or on failure to perform a duty.” In Garuda Sanyasayya v. 
Nerella Murthenna! the representatives of a trustee were made 
liable for collections not accounted for for, a period gf 12 
years with the observation that “it was the duty of the'tru8tees 
to collect the income and their subsequent misappropriation 
of it does not affect the liability to account, which they incur- 
ered by reason of the collection. The fact that the misappro- 
priatidn amounted to a criminal offence appears to be irrele- 
vant.” Itis no answer to aclaim based on an antecedent 
civil liability to plead a subsequent criminal act. 


The District Judge therefore misdirected himself when he 
held that the plaintiff was bound to prove that the agent had 
actually received money, for the respresentatives to be held 
responsible for that money. The representatives are liable 
equally with their father, the only difference being that while 
the agent’s first duty is to be constantly ready with his 
accounts’and to be always prepared to explain them and 
support them with vouchers, his representatives should not be 
required to attempt the impossible and explain matters of 
which they have no personal knowledge, or to assist the plaint- 
iff in the investigation of the management of his estate of 
which they are wholly ignorant. The Judge however came to 
the conclusion that the District Munsif was fully justified in 
accepting Ex. D as a correct statement of the yearly demand, 
and he says that it would be a fair inference in a suit against 
the first defendant personally that he had collected the differ- 
ence between the sum accounted for by himand the demand 
as shown in Ex. B. 


I have felt some doubt whether in consideration of the 
frame of the issues a fresh finding should not be called for 
fromthe District Judge. But I think his intention was clear 
that the first defendant, if alive, would have been responsible 
for paying the sum decreed in the District Munsif’s judgmen* 
and that only his death was the reason for reducing the amount. 
If this was his intention, he was clearly wrong and he ought 
to have held the respondents liable for the full amount which 
the first defendant had failed to account for. As my learned 
brother agrees we must therefore set aside the decree of the 


1, (i918) 35 M. L. J. 661 
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District Court and restore that of the District Munsif with 
costs here and in the Lower Appellate Court.. 

@dgers, |.—J agree. | 

A. S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SADASIVA AIYAR AND. MR. 
JUSTICE SPENCER. 


Subramania Pattar .. Appellant® (2nd Defendant) 
v. 
Krishna Embranderi and ... Respondents (Plaintiffs and 
others. Defendents 1 and 3.) 


Malabar Law—Tarwad—Junior Member — Bond in name af—Presumption asto 
owner shi p—Karnavan—Moveables—Decrce-debi— Transfer for Consideration—V alidi- 
ty—Recital in deed of transfer that decree is transferor’s self-acquisition—Effoct 
—Transfer of Property Ack—Ss. T & 8—Applicabtlity. 

There is no presumption that a bond standing in the name of a junior mem- 
ber of a Malabar tarwad is tarwad property. The onus of proving that it lies on 
the party alleging that it is tarwad property. 

Govinda Paniker v. Nani.t , Dharnu Shetti v. Dajamma? followed. 


The Karnavan has absolute powers over moveables and properties in the natura 
of moveables, including the power of realization of debtsidue to the family in any 
manner he likes and of selling moveables and converting them into money. A 
third person who purchases such property for consideration ig not bound to make 
enquiries as to the necessity for such alienation or to gee to the application of the 
purchase-money. This principle-applies specially where the property transferred ig 
a da3cree more than five years old, no portion of the amount due under which had 
been realized. 

Held, that the circumstance that the deed of transfer reoited that the deorea 
transferred belonged to the transferor as his self-acquisition did moh afiect the 
validity of the transfer, if otherwise valid, . 


Second appeal against the -decree of the Court of the 
Subordinate Judge of South Kanara in Appeal Suit No. 200 of 
1917 (A. S. No. 145 of 1917:on the file of the District Court) 
preferred against the decree of the Court of the District 
Munsif of Kasargod in Original Suit No. 80 of 1916. . 


P. V. Parameswara Avwyar and C. V. Anantha Krishna 
Aiyar, for Appellants. 


C. Madhavan Nair, for Respondents. 








* S, A; No. 2020 of 1918, 29th.Jan, 1920. 
1. (1911) I. L. R. 36 M. 804. 2. (1916) 5 L, W, 259, 
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The Court delivered the following 


Judgments:—Sadasiva Aiyar, J.:—The 2nd defendant is 
the appellant. The seven plaintiffs are the junier members‘of a 
Malabar brahmin illom (tarwad of brahminsis usually called 
illom) of which the Ist defendant is the karnavan. The Ist 
defendant when he was a junior member in 1906 obtained a 
“simple bond in his name. While stilla junior member, he 
obtained a decree thereon in his own name on 9—7—1910. 
Three years afterwards (in 1913) he became the karnavan of 
tarwad on the death of the prior karnavan. He treated the bond 
he obtained in 1906 and the decree thereon which he obtained 
in 1910 as the self acquistion and transferred the decree to the 
2nd defendant on 8—12—1915 for a consideration of Rs. 650. 
The 2nd defendant is a Pattar while the plaintiff and the Ist 
defendant are Embrandris. The 3rd defendant is the judg- 
ment-debtor under the decree. 


The plaintiff stated in paragraph 11 of the plaint that “the 
2nd defendant livesnot far from the illom of the plaintiff and 
knew very well that the decree amount really belongs to the 
plaintiff's tarwad. With this knowledge he fraudulently 
colluded with the Ist defendant and accepted the assignment 
abovesaid subject to all risks”. The plaintiffs therefore prayed 
for a declaration that the amount due under the decree in 
O.S. No. 254 of 1910 is really due to the tarwad of the plaintiff 
and the Ist defendant and they prayed for other appurtenant 
reliefs. 

The District Munsif found (a) that the amount of bond of 
1906 belonged to the tarwad and therefore the decree amount 
also belonged to the tarwad and not to the Ist defendant as his 
self &cquisition; (b) that ‘as the tarwad had allowed the ist 
defendant to appear asthe ostensible private owner of the 
decree and of the debt due under the bond for nearly ten years 
before this suit was brought and as the 2nd defendant wasa 
bona fide purchaser for value and a stranger to the tarwad, the 
tarwad is estopped from contending as against the 2nd 
defendant that the decree amount belonged to it and from 
contending that the 1st defendant had no right to transfer it to 
the 2nd defendant. He therefore dismissed the plaintiff’s suit. 
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On appeal, the Subordinate Judge concurred in the finding 
of the first Court that the money belonged to the plaintiffs 
illoa but he keld that though the 2nd defendant paid 
consideration for the assignment and the assignment to him 
was a real transaction he did not make proper enquiry whether 
the money belonged to the tarwad or to the Ist defendant in 


his personal capacity and therefore the Sub-Judge decreed the 


plaintiffs’ sult. 

In second appeal the appellants’ contentions are stated in 
grounds 3, 4, 5,6, l1land 15 ofthe memo. These conten- 
tions might be shortly stated thus:—(a) the Lower Appellate 
Court was wrong inits view that the presumption of law ts 
that the properties standing in the name of a junior member of 
a tarwad belong to the tarwad unless the contrary is shown ; it 
therefore threw the burden of proof wrongly on the Ist 
and 2nd defendantsand its finding that the bond and the 
decree belonged tothe tarwad is therefore vitiated by this 
error of law, (b) the karnavan has under the Malabar 
law full power of disposal over moveables and his having 
assigned adecree more than five years old for adequate 
consideration in order to realize the fruits of the decree 
was in the usual and proper course of management, and it 
was also within those powers of the karnavan which cannot be 
controlled by the junior members and mere notice that junior 
members are charging the karnavan with acting against the 
interests of the tarwad cannot prevent title to moveable (ora 
decree debt) property sold by the karnavan and within his powers 
of disposal as karnavan from vesting in the third person who 
purchases for consideration without himself being guilty of any 
fraud against the tarwad. 

So far as the first question as to whether the findi#g of 
the Lower Appellate Court that the decree amount belongs to 
the tarwad is concerned I think it has to be admitted that 
the Lower Appellate Court was wrong in its view that there was 
presumption in favour of the tarwad that the bond standing in 
the name of a junior member belongs to the tarwad. The 
matter has been fully considered in Govinda Panikar v. Nani 1 
and Dharnu Shetti v. Dejamma 2 and it has been held that 


ed 


NGNE a ees 
1. (1911) 1. L. R. 86 Mad. 304. 3. (1916) 5L. W. 269. 


PART XIX] THE MADRAS LAW JOURNAL REPORTS. - $93 


there is no presumption either way. If there is no presumption = subramania 
either way, the plaintiffs coming into court are to prove the ae 


2. 
facts which show that a bond in the name of a janior Krishna 7 
| ae Embranderi, 
member is tarwad property. I am myself inclined to ‘hold — 
Sadasiva 


whatever may be the presumption as regards the bond diyar, J, 
in the name of a junior member of a Mitakshara family 

°(See as to this Parbati Dasi v. Baikuntanath Del though 
even in Mitakshara cases the presumption in my opinion 
in the modern days is a very feeble one) that as regards the 
Malabar tafwad the presumption should be against the tarwad. 
The Subordinate Judge had relied only or mainly on. the pre- 
sumption which he erroneously thought should be raised in 
favor of the tarwad. Ishould be inclined to set aside that 
finding and call for a fresh finding. But on the records I see 
that both the Munsiff and the Subordinate Judge have also 
göne:into the evidence on both sides and I have arrived ata 
concurrent finding that the money belonged to the tarwad 
and the. Subordinate Judge has relied on the presumption 
only as a further support to this finding on the evidence. I 
therefore accept that finding. 

Then we have got the next and more important contention 
on the appellant’s side. The Lower Appellate Court seems to 
have thought that if the decree amount belonged to the tarwad 
the plaintiffs were at once entitled to a decree declaring that 
the alienation by the karnavan to the 2nd defendant was inva- 
lid if the purchaser (2nd defendant) knew that it belonged to 
the tarwad or even knew that it was claimed as belonging to 
the tarwad by the Ist defendant’s Anandravan. I think that 
such a view is wholly erroneous. As stated in Moore’s Malabar 
Law page 162 quoting Mr. Justice T. L. Strange “the karnavan 
can dlienate all’ moveable property ancestral or self acquired at 
his discretion”. In fact in theolden days, even a debt contracted 
by the karnavan was presumed to have been for the use of family 
and chargeable on the estate until the contrary was shown and 
it was only in Kutti Munuadiar v. Payanmuthan? that the con- 
trary rule was laid down (in Travancore, if consideration is 
proved for a bond executed by the karnavan the rule stil] 
applies). So far as moveables and properties in the nature 


1. (1914) 26 M. L. J. 248. 9. (1881) I. L.R. 3 Mad, 288. 
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of moveables are concerned I have never heard it disputed 
that the karnavan has absolute powers over them including the 
power of realization of debts due to the family in any manner 
he Ifkes and of selling moveables and coverting them into 
money. It follows that a third person who makes purchases of 
such property for consideration is not bound to see to the 
application of the purchased money or to make enquiries 
whether there was a necessity for the alienation. The rule 
applies with great force in this case whether the property 
transferred is a decree more than five years old no por- 
tion of the amount due under which had been realized and 
where a karnavan sells it for consideration to a third person 
the title completely vests in the latter. 


It'was however argued by Mr. Madhavan Nair for the 
respondent that as in transferring the decree to the 2nd 
defendant, the 1st defendant (transferor) recited in the transfer 
deed that the decree amount belonged to himself as his self 
acquisition and as that was found against, his transfer conveyed 
no title to the 2nd defendant. The argument is that the 2nd 
defendant purchased a decree supposed to belong to the Ist 
defendant as bis sejf acquisition and which therefore did not 
exist and not the decree which really existed and which 
belonged to the tarwad. I think this ingenious contention 
cannot and ought not to be accepted. A ‘purchaser of a 
property for consideration from a person having power to 
convey full title to the property is entitled to rely on all the 
powers vested in his vendor which could enable that vendor 
to convey the complete title professed to be conveyed notwith - 
standing that the vendor mentions in the sale deed that he 
derives his right to convey title by reason of facts whose 
truth or strength can be successfully attacked. S. 7 Of the 
Transfer of Property Act says; “Every person competent to 


| contract and entitled to transferable property or authorized to 


dispose of transferable property, not his own, is competent to 
transfer such property either absolutely or conditionally, in 
the circumstances, fo the exfenit, and in the manner allowed 
and prescribed by any law for the time being in force.” Now, 
if the karnavan according to the Malabar Law is authorized 
to dispose of the tarwad decree debt absolutely and without 
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condition, I do not see bow false recitals as to under what 
particular state of facts he obtained his power to convey can 


_ affect the title of the transferee provided the transferor has got 


the power to give an absolute title and professes to convey such 
absolute title. After S. 7, follows another important section, 
viz., S. 8 in the Transfer of Property Act. The latter section 
Says. unless a different intention is expressed or neces- 
sarily implied, a. transfer of property passes forthwith to the 
transferee all the interest which the transferor is then capable of 
passing in the property and in the legal incidents thereof.” 
This section shows that the test is what interest the transferor 
is capable of passing in the property and not under what title he 
professes to have derived the power which makes him capable 
of passing such interest in the property. This is not a case 
of a transfer by a person authorized only under circumstances 
in their nature variable to dispose ‘of a property. Take the 
analogots. case of an executor who has got full power of 
realizing the testator’s property. Because he sells a property 
of the testator professing to be both the legal and the 
equitable owner thereof and not merely as empowered 
in his executor’s capacity to convey it, it cannot be 
contended that the purchaser from him does not get a 
good and complete title. It is onlyin the case of immoveable 
property and in the case of a person having only a restricted 
right to transfer such immoveable property that any considera- 
tions as to reasonable enquiries, etc. on the part of the purchaser 
are at all relevant and material. Under the Transfer of Pro- 
perty Act (See 8, 38), In the case of the moveable property, 
provided the vendor has got the power to give a good title and 
the vendee pays consideration, the vendor has absolute power 
to givé such title to the purchaser. The fact that the vendor 
professes to exercise that right and power, reciting false state 
of facts. cannot affect the vendee. 


I might also state that the granting of a declaratory 
decree is a matter of discretion with the Court. The plaintiffs 


have not even asked for an injunction in their plaint against 


. the 2nd defendant's executing the decree of which he had 


obtained a transfer but asked Only fora declaration of their 


own rights. Even on this ground, the lower Appellate Court 
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ought not to have granted the declaratory decree without 
directing the plaint to be amended by the addition of proper 
corfequential reliefs irregularly omitted to be asked for. 


In the result I would allow the appeal and restore the 
decree of the District Munsif. The plaintiffs will pay the 
costs of the 2nd defendant here and in the lower appellate 
court. ° 

Spencer J :—It is argued that there is no cause’ of action 
for this suit. The plaintiffs asked for a declaration that a decree 
debt assigned by the Ist defendant, who was the karnavan of 


their illom to the 2nd defendant represented money due to the | 


illom and for leave to execute it. It has been found by both the 
Courts below that the amount due under the decree belongs to 
the illom, and we must accept as correct this finding of fact. 
But the Courts overlooked the fact that decree -debt is moveable 
property and that a karnavan of the Malabar tarwad.-has ful, 
power to alienate all moveable property at his discretion. (See 
Moore’s Malabar Law, 3rd Edition, page 162 and Varanaket 
Narayanan Nambudrt v. Varanaket Narayanan Nambudri.1 It 
is suggested that he was under the necessity of raising money to 
meet the expenses of litigation. But whether this was so has 
not been clearly found. The assignment may be considered to 
have cast a cloud on the title of the illom. On the finding that 
the amount belonged to it, and assuming that the 1st defendant 
was not acting in their interests and if so the plaintiffs might at 
the discretion of the Court be given-a declaration of title which 
is part of the relief prayed for in their plaint. Though the lst 
defendant cannot be made accountable in respect of the income 
of the tarwad, yet he is liable for fraud (See, Veranaket 
Narayanan Nambudri v. Varanaket Narayanan Nambuwiri 2,) 
the fraud is alleged in paragraph 11 of plaint but the facts 
alleged in that paragraph do not amount to fraud if as it 


ity 


appears the Ist defendant was acting within his powers. There © 


is no issue or finding on the question of fraud. It is therefore 


unnecessary to call for a finding from the Subordinate Judge 


on the question whether Ist defendant acted mala fide in 
assigning the decree to 2nd defendant and unnecessary to give 





1. (1880) I. L. R. 2 Mad. 328. ` 2, (1880) I. L. R. 2 Mad. 828 ab page 381. 
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the plaintiffs a declaratory decree. 1 agree that the suit must Bukan 
: . a 
fail and that the decree of the District Munsif should be | 


i v. 
: BAN : ish 
restored with costs of 2nd plaintiff here and in the LAWE Se ee i 
Appellate Court. Wan 
‘PP ; Spencer, J. 
A. S. V. 
e IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHIM AND Mr. JUSTICE 
OLDFIELD. 
Vemana Venkatachella Naidu... Appellant *( Plaintiff.) 
v 
Ethirajammal uae Respondent (8rd Defendant.) 
Estates Land Act S. 6 (1) eaplanation and S. 8.—A person in wrongful possession 
at the date of the passing of the Act—A tenant in possession under & person having no 
: ; : 6 (1 aa Venkata- 
title to the land—Whether acquires an occupancy right—Scope of 8.6 (1) and the ohella 
explanation thereto. Naidu 
A person in wrongful possession of ryoti land in an estate, as for instance the T E aj- 
possession of a tenant holding under one who has no title to the land, on the date ammal. 


of the commencement of the Estates Land Act does not acquire an occupancy 
right in that land under 5. 6 (1) of the Estates Land Act. 


The body of S. 6 (1) of the Estates Land Act refers ryots in possession or to be 
admitted by the land-holder in the future; and the explanation to the section refars 
to possession ofa similar kind and tocases of a similar legal origin such as g 
those of holding over and the like. 

Sivappa Mudali v. Tyagaraja Chettiar 1 dissented from. 


The scope of S. 6 (1) and the explanation thereto considered. 

Second appeal against the decree of the District Court of 
North Arcot in A. S. No, 771 »f 1917 preferred against the 
decree of the Court of the Distrist Munsif of Sholingur in 
O. S. No, 642 of 1916. 


K. Rajah Aiyar, Musalappa.Reddi and D. Srinivasa Rao, 
for Appellant. 
¢. Narasimhachariar, for Respondent. 


The Court delivered the following 


Judgments :—Abdur Rahim J.—I must hold that the oe 
learned District Judge is not right in saying that there was no 
proper proof of the existence of attachment at the date of the 


“BS. A No. 1775 of 1919. Lith August 1996. 
1. (1914) 27 M. L. J. page 665. 
Oldfield J. Delivered his separate judgment on1£—8—1920, having expiessed 
his concurrence with Abdur Rahim J. on 11—8—1990, 
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purchase of the 3rd defendant. Asa matter of fact, we have 
got the attachment list of 1902 to show that the property was 
under attachment, and if at the time of the purchase by the 
third defendant which was in 1902 the aitachment had been 
raised, it was for him to prove it. The learned District Judge 
ought to have proceeded on the assumption that the attach- 
ment continued. That being so, the purchase by the third 
defendant can be of no avail against the first defendant or 
his vendee. But it is argued that under S. 6 of the Madras 
Estates Land Act the tenant of the third defendant acquired 
a permanent right of occupancy when the Act came into 
force, i.e, in 1908, although the holding had been sold 
before the date and purchased by the first defendant, the 
landlord, in execution of his decree for rent. In support 
of this proposition a ruling of a division Bench of this 
Court has been put forward in Sivapada Mudali v. Thiagaraja 
Chettiar +. No doubt that decision supports the contention of 
the respondents, but with all respect to the learned Judges I find 
myself unable to agree with them. The first step in the reason- 
ing in that judgment is that a ryoti land although brought to 
sale by the landlord and purchased by him does not cease to be 
ryoti land. J am prepared to accept that proposition. But I 
am unable to see how the next step in the reasoning is made 
out, namely, that a tenant whose holding has already been 
sold and who had therefore no interest whatever left in the 
holding acquired any right by virtue of S. 6. Before S. 6 can 
be applied—apart from the explanation which I shall presently 
consider, it must be shown that the man in possession is a ryot 
within the meaning of the Act; and a 1yot has been defined as a 
person who holds agricultural land paying rent to the landlord. 
Here it is not suggested that after the helding of the third defen- 
dant had been sold he either paid any rent or in any other way 
attorned to the landlord. He remained in possession after his 
holding was sold merely asa trespasser. Reliance is placed 
on explanation to S; 6. In my opinion, the explanation does 
not extend the scope of the section itself, to the extent 
claimed. The explanation is to this effect: “ For the purpose 
of this sub-section, the expression ‘every ryot now in posses- 








a a aana ah ENENG NG GN 
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1. (1924) 27 M. L. J, 665, 
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sion shall include every person, who, having held land asa 
ryot, continued in possession of such (atid at the commence- 
ment of this Act.’ If we are to give any force to the phrase 
having held land as a ryot,” it must mean that a person 
whose interest in the land has continued till the commence- 
ment of the Act at least as a tenant at will and whois actually 
‘in possession at that date. To give any other meaning this 
explanation would be conferring very valuable rights ona 
person whose possession is that of a mere trespasser and who 
has no.sort of right in the land recognized by the law at all. 
In this case, the third defendant continuing in possession 
of the land even, after the sale was not only a trespasser 
but was acting in defiance of that law. It must'be conceded 
that if there had been a final decree declaring that the third 
defendant had no occupancy rights passed before the Act 
came into force, S. 6 would not help him at all as the 
land would be exempt from ‘the operation of S. 6 as ‘old 
waste.’ Can it be said that where the holding itself has been 
sold and the tenant has ceased to have any more interest in 
the land he is ina better position. The fact that the land 
does not lose its ryoti character has undoubtedly this effect 
that if the landholder thereafter lets any other tenant into 
possession for the purpose of cultivation, then that tenant will 
acquire occupancy rights in accordance with the provisions of 
the Act. That is to say, by the purchase the landlord does not 
add to his home farm lands and the land remains a ryoti land 
throughout. The decisions of the Full Bench in Kanakayya 
v. Janardhana Pudhi 1 does not, in my opinion, in any way 
touch the present question, for there the only question was 
whether a decree of the Court of trial isa final decree within 
the meaning of the definition of ‘old waste’ in S. 3 before the 
time for appeal has.expired. The other decision referred to in 
Sivapada Mudaliv. Thiagaraja Chettiar 2 is the decision in 
Mavkappuli Reddiar v. Thandava Kona 8 but the judgment is 
very brief. We do not find that the facts are fully given there. 

We do not know from whom the first purchase was, whether, 
the orginal ryot or somebody else. In my opinion therefore, 





_ Or? OO AN ia 
1, (1910) I. L. R. 36 Mad, 489. 2, (1914) 27 M. L. J. 665, 
l 3. (1914) M, W. N. 798. 
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the defence of the third defendant under S.6 of the Madras 
Estates Land Act is bad. l 


e When the third defendant bought the land in dispute there 
was a usufructuary mortgage outstanding in favour of the 2nd 
defendant and that mortgage was paid off with the purchase 
money. That being so, the learned District Judge finds that 
the third defendant must be held to be subrogated to the right$ 
under the usufructuary mortgage, and by virtue thereof he would 
be entitled to possession of the land until he is redeemed. The 
learned vakil for the appellant thereupon applies to us for leave 
to amend the plaint so that the plaintiff may have a decree for 
redemption in this suit. No such application was made to 
either of the lower Courts and we do not think that in the cir- 
cumstances of the case we should be justified in allowing 
amendment of the plaint’at this stage. It is not suggested that 
the right of redemption will in any way be barred. It will be 
open to the plaintiff to institute a separate suit for redemption 
if he so chooses. We also considered whether the plaintiff 
might not be entitled to recover the purchase money from the 
first defendant as the consideration for the sale was paid to 
him. Butas the first defendant has not been made a party to 
this appeal, we cannot grant the appellant any such relief. 


The result is that the appeal must be dismissed with costs, 


Oldfield |.—The facts as I take them are, that the fappel- 
lant plaintiff, is the purchaser of the item now in dispute from 
the first defendant, who bought the saleable interest in it of his 
defaulting tenant in a rent sale in 1907. First defendant gave a 
delivery receipt, but did not obtain actual possession, probably 
because in 1892 the land had been transferred to the posses- 
sion of second defendant by a mortgage, Ex. V, which? with 
reference to S. 39, Act VIII of 1865 and Rajagopal v. Subba- 
raya,t was not affected by the rent sale and had been sold in 
1902 by Ex. VI tothird defendant who is now in possession, 
part of the purchase money having been paid to the second 
defendant in discharge of his mortgage. Plaintiff’s contentions 
are that 8rd defendant has no right to retain possession or 
alternatively that he should sufrender it on being reimbursed 


1. (1888) I. TL. R.T Mad. 81. 
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what he spent in respect of the suit item on redeeming, Ex. V. 
the necessary amendment of the plaint being permitted. 
I agree with my learned brother that the fprmer is urus” 
tainable and deal only with the main argument, with which 
3rd defendant has resisted the latter, that because he was in 
possession at the commencement of Act 1 of 1908, he is en- 
titled under the explanation to S. 6 (1) thereof to resist 
plaintif’s suit for possession on the ground that he has ac- 
quired an occupancy right. 


The period, for which 3rd defendant has retained posses- 
sion since the rent sale falls short of any by which plaintiff's 
tight to sue for possession or redemption can be barred ; 
and there is no question of estoppel. The argument is then 
that, the character of the possession referred to in the explana- 
tion to 6 (I) being undefined, even such possession as third de- 
fendant’s or a defaulter’s (for no attempt has been made to show 
that third defendant is in a better position than his transferor) 
will confer occupancy right. To take first the case of a 
defaulter, who has lost his interest in the land by a rent sale 
and continues in possession in disregard of its result, there is 
every reason why he should not profit by his conduct; and a 
construction of the explanation, wbich would enable him to do 
so, should, if possible, be avoided. True, such a construction 
was adopted in Sivapada Mudali v. Thyagaraja Chettiar. 1 
But it was supported only by reference to a dictum contained 
in the referring order in Kanakayya v. Janardhan Padhi 2 and 
to the landholder’s obligation under S. 8 (1) to hold the land 
as landholder notwithstanding his purchase of the occupancy 
right. With all respect, these reasons seem to me insufficient. 
Kanakayyav. Janardhan Padhi? was not decided with reference 
to S. 6%or the explanation in question and the dictum referred 
to is only a general warning against confusion between posses- 
sion and title, not an attempt to interpret the former expres- 
sion with reference to its context in that explanation or the 
intention of the legislature. S. 8 (1) no doubt entails that the 
land after the landholder’s purchase remains ryoti; but it does 
not purport to rffect the character of the possession referred 
to in S. 6 (1) or its explanation and cannot do so. 


= = gamana ana age amana Pa anana maan aan kn NA amagang gananing taa 
1, (1914) 27M.L,J. 665, 2. (1910) I.L, R. 86 Mad. 489. 
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As regards the intention of the legislature in the latter 


-provision there is every reason against supposing that the 


result already geferred to was contemplated by it. In the 
context the body of the section refers to ryots in possession or 
to be admitted by the landholder in the future, and itis to be 


‘supposed that the explanation refers to possession of a similar 


kind and to cases of a similar legal origin, such as those of 
holding over and the like. Certainly such an interpretation is 
preferable to one by which it would not merely specify one 
class of cases already described in more general terms, but 
would extend the scope of the substantive provisions in a differ- 
ent direction; and I threfore agree with my learned brother 
that we must adopt it. 


The foregoing proceeds on the assumption which was 
made in argument, that the third defendant is in the same posi- 
tion as the defaulter, his transferor, would have been if he had 
retained possession. But his actual position: has been stated 
and, since he cannot plead his purchase against plaintiff's rent 
sale, his possession must for the present purpose be regarded 
as authorized only by the mortgage, which he discharged and 
then the objection to’ the application in his favour of the 
principle of the decision in Sivapada Mudali v. Thiagaraja 
Chettiay,1 is no less. For, whether or no, the learned Judges 
were consistent in conceding, as they did, that rights in the 
kudivaram interest as between rival claimants other than the 
landlord are not intended to be affected by S. 6 (1) there is still 
the fact that the equity of redemption of the mortgage must 
have been included-in the saleable interest of the -defaulter, 
which the landholder bought, and will be unenfroceable if 
third defendant’s construction prevails. The result wogld be 
that a mortgagee with possession perhaps with a portion of 
his term still outstanding, at the commencement of the Act 
would in virtue of that possession acquire a new title, by 
which his liability to redemption would be extinguished; and, 
in the absence of any thing clearly or directly abrogating the 
established mortgage law in such cases, that cannot be 


’ accepted. 





1. (1914) 97 M. L. J. 665. 
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Plaintiff's right being to obtain possession on payment to 


third defendant of the amount spent by the latter in redeeming 
the mortgage on his item, it cannot, I argee with my learaed 
brother, be exercised in these proceedings. I therefore concur 
in dismissing the appeal with costs. 
CAS. > — 
4N THE HIGH COURT OF JUDICATURE AT MADRAS. 
“PRESENT — MR. JUSTICE OLDFIELD AND MR. JUSTICE 
SESHAGIRI AIYAR. | 
M. S. M. M. Meyyappa Chetty ... Appellants* (Petitioners) 
alias Chokkalingam Chetty and i 
others. 





v, 

A. V. P. L. Chidambaram Chetty... Respundenis. (Counter- 
and another. petitioners Nos. 1 and 4.) 
C. P.C. of 1908—Or. 21, R. 91—Application by auction purchaser under, against 
party to suit— Order dismissing—Deorce-~Appeal—C. P.C. of 1908—8. 47—Or. 21, 

R. 108— Construction. i 
Hold, that an order dismissing an application under Or, 21, R. 97; 0. P. G. by 
the purchager of property in execution ofa decroa against a party to the suit in 
which the decree was paszed was, under Ss 2 (2) and 47 of the Code, a deoree, and 

that an appeal lay against it. 


Or. 21, R. 108 of the Code ought not to be read as providing against any rights 


of appeal which would otherwise be available. 


Appeal against the order, dated the 17th March 1919 of the 
Court of the Temporary Subordinate Judge of Sivaganga in E. 
A. No. 299 of 1918 in O. S. No. 48 of 1913 on the file of the 
Court of the Temporary Subordinate Judge of Ramnad at 
Madura. 

fi Rangachariar, for Appellants. | | 

A. Krishnaswami Aiyar, M. Patanjali Sastri, A. Venkata- 
raliah and L. Venkatanarasiah, for Respondents. 

Fhe Court delivered the following 

Judgment:—The order under. appeal was passed against 
the appellants, auction purchasers, in their application under 
O. XXI, R. 97, C.P.C. and we shall deal first with the 
lower Court’s conclusion on the facts, that the 1st respondent’ s 
title to item 2,to which alone the, appeal relates, was 
established. It is common ground that the property belonged 
to one Velayuda, who died in 1896. Appellants’ title, which is 


* A, A. O. No. 99105 1919. ` . 22nd April 1920, 
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Meyyappa that of the Judgment debtor, whose interest they purchased, is 
R based on a sale by Velayuda’s widow to the latter on 3—5—1897 
gain by Æx. E, ist respondent's on a sale by Chittanatha, 
Chetty, alleSed to have been adopted by Velayuda, by Ex. II to one 
Avichi Chetty on 16—-4—1897, subsequent changes in owner- 

ship being evidenced by Exs. III, IV and VI. The question 
is whether the adoption of Chittanatha is established. It muste 

of course be dealt with on consideration not only of the*direct 


evidence but also of the subsequent dealings with the property. 


We have gone through the evidence carefully and regret 
that we cannot agree with the lower Court that the adption is 
established. . 

[The judgment then discusses the evidence as to the alleg- 
ed adoption]. 

In the result we think that the Lower Court has erred 
because it failed to realize the necessity for evidence of affirm- 

' ative value of the adoption which respondents were bound to 
prove, and has accordingly applied an insufficient scrutiny to 
the evidence which they adduced. We cannot find the 
adoption of Chittanatha established and must therefore hold 
that 1st respondent claiming through him could derive no title 
to the property. 

This conclusion on the merits makes it necessary for us to 
examine the argument also relied on by Ist respondent that 
the appeal does not lie, the Lower Court's order being one of 
refusal to remove his obstruction to the delivery of item 2 to 
appellants and therefore being conclusive under O. KAT, 
R. 103, C. P. C. until it is displaced by a suit. On the 
other hand it is urged that, as appellants are decree-holders 
purchasers and Ist respondent was 2nd defendant in O. S. No. 
48 of 1913, in which the decree under execution was Obttined 
against S. N. already referred to, the order is one under S. 47 
and is appealable as a decree.: 

The question has been argued fully with the result that it 
was common ground that the case would have been covered 
by S. 47, if O. XXI, R. 103 had not been passed. The 
alternatives are then that the rule is applicable only to cases 
not covered by the section and that it deals with some of the 
cases, which would otherwise be covered by it, as exceptions to 
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it. Inthe first alternative the rule will be inapplicable in 
cases, in which (to omit reference to representatives) a decree 
holder seeking possession as purchaser or otherwise is oppesed 
either to the judgment-debtor or any other party to “the 
decree; inthe second it will be inapplicable only in the 
event indicated in it of an order for possession having been 
emade against the judgment debtor. | 
There is nothing in the wording of R. 103 and the rules 
connected with it to indicate directly their relation to S. 47. It 
is clear however that if they are regarded as uncontrolled by it 
and if the second of the alternatives referred to is preferred, an 
anomaly will result. In the case for instance of an order adverse 
to a judgment-debtor, the rule does not provide for the means 
by which it can be displaced and, as it is not suggested that it 
will be conclusive, the applicability of S. 47 must, as Mr. 
Krishnaswami Aiyar for the lst Respondent conceded be as- 
sumed. : This is of course, consistent, if the order was obtained 
by a purchaser, even a stranger, with the recent decision in 
Veyindramuthu Pillai v. Maya Nadan 1. But then it is difficult 
to understand why such an order, when it is. against the judg- 


ment-debtor, can be displaced by -appeal, but when it is in hiss 


favour and against the purchaser or decree-holder seeking 
possession, can be displaced only by suit. And a similar 
difiiculty arises in connection with r. 102, under which 


obstruction by a transferee from the judgment-debtor pendente’ 


lite is excluded from the purview of -rr. 99 and 101. Such 
obstruction must be dealt with under one of these rvlesand not 
by separate suit in the first instance, since r. 97 is exhaustive ; 
and it must therefore be dealt with under r. 98, with the 
result that an order against such transferees from the judgment- 
debto# can, even if he isa party, if S. 47 is regarded as 
abrogated in these cases, be displaced only by suit, whilst an 
order against the judgment-debtor will be appealable. The 
anomaly is: marked in cases between a party transferee and a 
decree-holder purchaser because if the former’s rights had 
come into question in claim proceedings under O. 21, r. 58, 
the - final decision would have been obtainable under 
S. 47 and notwithstanding r. 63 in an appeal against 
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Meyyappa the provisonal order. This was decided in Ramanathan 


artis Chettiar v. Levvai Marakayar 1 and Marivittil Mathu Amman. 
an ani Patiwam Kunnot Cherukot 2 under the former code and there 
Chetty. is nothing in the differences between S, 244 in it and the 


present S. 47 entailing a change in the law. The application of 
S. 47 admittedly necessary although not explicitly provided for 
in the case of a discomfited judgment-debtor, would avoid® 
anomaly also in the cases just referred to; it would be consist- 
ent with the opinion expressed by the Judical Committee as 
to the scope of the section in Prosunno Kumar v. Kali Das ® 
and if, as ıt appears to us there is justification for its applica- 
tion to certain classes of cases, to which r. 103 is applicable 
in terms, that is ground for a conclusion that the rule creates 
not exception to it but deals with cases which it does not cover. 


It is next material that under the Code of 1882 no such 
question as this could have arisen, an appeal or its equivalent 
lying against the order passed by the executing Court, in cases 
in which the decree holder and the judgment-debtor or any 
party were opposed. This was clear, when the decree was for 
possession, the case of a party to the suit other than the judg- 
‘ment debtor being specially excepted from S. 332 in connection 
with which alone a separate suit was necessary to displace the 
court’s order. It was also made clear in cases in which a decree- 
holder purchaser sought possession against such a party by 
Ramaswami Sastrulu v. Kameswaramma £ one of the decisions 
in consequence of which the explanation to S. 4 relating to ex- 
onerated defendants was added in 1908. There is no reason 
for supposing that there was any intention to curtail the exist- 
ing rights of appeal by the code of that year. Init however 
these provisions were redrafted, those relating to decree-halders 
being combined with those relating to purchasers and the por- 

~ tions of Ss. 332, and 335 relating to the right of suit to set 
aside the Court’s order being replaced by r. 103, in which 
the exception of the judgment-debtor from the general obli- 
gation to sue, was introduced. This exception is no doubt the 
best support to the contention that the application of S. 47 


1, (1899) I.L R. 23 Mad. 195=10M.LJ.64, 2. (1906) IL.R.80 Mad. 216. 
8. (1899) I. L. R. 19 Cal, 683. 4, (1900) LL.R. 28 Mad. 361=10 M.LJ. 126. 
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is ousted by these rules, since as Mr. Krishnaswami Atyar Meyyappa 
contends, the specification of one exception would ordinarily Bones 
negative the intention to recognize others. Byt its strength is -> Co 
greatly impaired, when it: is noticed that the result of its Ohetty. 
acceptance is the denial of an existing right of appeal and that 
it is based on one portion of a redrafting, the effect of which 


“may not have been foreseen. 


These considerations are. material when the prima facie 
character of the order before us as.a decree, which is conferred 
by Ss. 2 (2) and 47, is remembered and the attempt is made to 
decide whether the right of appeal against it is nagatived by 
the saving clause at the beginning of S. 96 (1). Under that 
Section all decrees are appealable in the absence of express 
provision to the contrary in the body of the Code or by other 
law; and although the orders made under the Code may be other 
law, itis in our opinion clear that O. 21, r. 103 cannot be 
read as providing expressly against any right of appeal which 
would otherwise be available because the reason against a com- 
prehensive interpretation of the expression “any party” or a 
strict interpretation of the exception in favour of the judgment- 
debtor are too strong and the anomalies involved are too great® 


It may be added that there is very little authority as to the 
construction, O. 21, r. 103 in its presnt form. The conclusion 
just reached is in accordance with our decision in Siva- 
samba Iyer v. Kuppan Samban land in Veyendra Muthu 
Pillai v. Maya Nadan? and so far as the views expressed 
by us in this judgment are opposed to the decision of Bakewell, 
J. and one of us in A. A. A. O. 118 of 1916, the latter may be of 
doubtful correctness. The argument in Zipru v. Hari Sup- 
dushet® took a different course and the observations of Scott, 
C. J. so far as they support Mr. Krishnaswami Aiyar’s conten- 
tions do not appear to have been the resulť of full consideration. 
It is material that their lordships regarded no intention to 
change the law in 1908 as established. In these circumstances 
authority affords no reason for rejection of the conclusion 
reached. We therefore hold that the appeal lies. 


sapa D aA lp eae pa asia 
1. (1915) 29 M. D. J. 699. 9, (1915) 89 M. L. J. 456, 
3. (1917) 1. L, R. 42 Bom. 10, 
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Moyyappa The result is acċordingly that the appeal is allowed, the 
Ai Lower Court's order being ‘set aside, and the appellants being 
pena - awareled possession as prayed with costs throughout. The Ist. 
Ohetty. Respondent will pay appellants costs - An Li 


A. S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS., 
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PRESENT :—SIR JOHN WALLIS, Chief Justice. MR. JUSTICE 
. AYLING, MR. JUSTICE Sapasiva AIYAR, MR. JERE NAPIER, 
AND MR. JUSTICE KRISHNAN. ` 
E. M. Visvanadhan Chetti and others ... Appeltants.* (2nd de- 
ee ee oe jendant and plaint- 


Ww © iffs Land 2). 
Artinachellami Chetti ... Respondent. (1st 
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Civil Procedure Code, S. T8 and O.21, R. 52—Scope of—Fund in Court —' 





F. B. 
Attachment in eascution—Rival decree holders—Priority—Rateable distribution 
Visvanahdan —Functions of executing court and custody court—Madras Civil Rules of Practice 

Chetti 

A Rules 169 and 170. 
pa Where a fund in the custody of one Court to the oredit Of 8. person is attached 
sede y another Couit in exacution of a decree against him it is the duty of the ousted 

Chetti. y 


court to hold the fund `sūbjeot to ‘the directions of the executing Oourt and, 
if there are no prior attachments or paramount claims, to transfer the fund to the 
executing court. The fund as soon as it is transferred to the executing Court 
bécomés “ assats held” by that Court within the meaning of S. 78 of ‘the Civil 
Procedure. Code‘ and all deoree-holders ‘who have applied for execution to 
the executing. Court before the receipt of such assets are entitled to rateable 
distribution. The custody court has no power to determine whether the rival 
decree-holdeys seeking execution are entitled to be paid rateably or according to the 
priority of their attachment. The matter is one for adjudication by the executing 
court only, - 

Where the executing ‘int and the custody court are the same the fund be- 
comes the assets within the meaning of B. 78 ofthe Civil Procedure Code by an 
order of attachment coupled with a formal order of transfer of tha fund %o the 
credit of the suit in which execution is sought. | 

Per Sadasiva Aiyar. J.—Rulês 179 and’ 180 of the Civil Rules of Practice 
Madras are ulira vires. 


Second Appeal against the. decree of the Court of the 
Temporary Subordinate Judge of Sivaganga in Appeal Suit No. 
85 of 1918, perferred.againsi.the decree of the Court of the 
Additional District Munsif of Sivaganga, in “Original Suit 
No. 477 of 1916. ``’ ' 

< §.A.No.6620f1919 >; 6th October, 1920 
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K. Raja Aiyar ‘and V. Sa Aiyar, vakils for the 
Appellants. 


A. Krishnaswami Aiyar and M. Patanjalt Sastri, ‘vakils 
for the Respondent. 


The Court (Sadasiva Aiyar and Spencer, JJ.) made the 
following 


ORDER OF REFERENCE TO A FULL BENCH :— . 


Spencer, J :—The question to be decided in this Second 
Appeal is whether money deposited in Court to'the credit of a 
judgment-debtor before any decree-holder applies in execution 
to have it paid towards the satisfaction of his decree should be 
dealt with on a system of priority when several decree-holders 
afterwards come in and apply to have it attached or whether it 
should be rateably distributed among them. 


In this case the money was deposited on January 7th, 
1909 by the judgment-debtor in Original Suit No. 207 of 1908 
to the credit of his decree-holder, Muthiah Chetty, and was 
about to lapse to Government on 15th February 1916, when 
the appellants attached it on December 23rd, 1915, in execu- 
tion of their decree in Original Suit No. 87 of 1913. The 
respondent (another decree-holder) came in latér on “February 
25th and obtained rateable distribution, notwithstanding the 
fact that the amount would have lapsed to Govérnment by the 
date he filed his execution petition had it not been for the 
appellants’ diligence. The present suit was brought to obtain 
a re-adjustment of the order for rateable distribution passed in 
execution. 

On the point of law as stated above there is a considerable 
difference of opinion. 

Section 73, Civil Procedure Code, does not in terms 
apply, because the money deposited is not strictly speaking 
“assets held” in the process of execution (vide Sorabji Coo- 
varji v. Kala Raghunath 1),and because the persons desirous of 
having it paid towards their decrees did not apply for execu- 
tion before the money was received (Vide Tiruchittambala 
Chetti v. Seshayyangar, 2.) 

1. (1911) I, L.R 86 B. 156, . 3. (1881) I D. R. 4 M. 383, 
77 
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Order AKI Rule 52, Civil Procedure Code, has been held 
by Bakewell J]. in Katum Sahiba v. Hajee Badsha Sahib, 1 to 
be the appropriate section of the Code for disposing of sucha 
fund but in his opinion that section does not stand in the way 
of the Court making a rateable distribution disregarding the 
order in which attachments have been made, as attachment 
does not confer any right of priority. A similar view was takeh 
by Sanderson, C. J. and Mookerjee, J. in Thakurdas Motilal v. 
Joseph Iskender, 2 on general principles of justice, equity and 
good conscience. On the other hand in the latest reported case 
of this Court in Venkatratnam & Co, v. Adamji Usman d Co. 3 
Oldfield and Seshagiri Aiyar, JJ. have laid down that in such 
cases the diligence of the first applicant should be rewarded by 
paying him in full before other decree-holders are allowed to 
take a share ; and this decision has been followed since in an 
unreported case, C. R. P. 1309 of 1917 by Bakewell, J. 


Bakewell, J, in Katum Sahiba v. Hajee Badsha Sahib 1 fol- 
lowed the practice in administration suits which was fully dis- 
cussed in Soobul Chunder Lal v. Rassick Lall Mitter, 4 


Seshagiri Aiyar, J. in his judgment in Venkatratnam and 
Co. v. Adamji Usman and Co. purports to follow the judg- 
ment of Wallis C J. in K. Tiruvengadiah v. K. Tiruvengadiah 6 
but the “head-note in that case does not properly represent 
what was decided. 


Under these circumstances I think that an authoritative 
decision is needed for the guidance of Courts which are 
hesitating whether under the compulsion of Act XVIII vf 1875 
to follow! the opinion of a single Judge reported in the autho- 
rized reports, or to follow the judgment of a Benche which 
has not been so reported, when the single Judge who pro- 
nounced the former judgment has since subscribed to the. 
decision of-the Bench of two Judges who took a different view. 
I would therefore refer the question stated at the beginning of 
this reference to a Full Bench. 


1, (1918) L L. R. 88 M. 221. 2, (1917) I. L. R. 440. 1072, 
3, (1919) 26 M. L. T. 82. 4. (1888) I. D. R, 150. 202, 
5. (1914) 26 M. L. J. 364, 
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Sadasiva Aiyar, J.—I agree that the question raised’ is an 
important one and as the answer is not free from difficulty, it 
should be referred to a Full Bench. ii ° 


In the old section, the words were~‘ are realized by sale or 
otherwise” and “prior to the realization”. In the new 
gection, the words are “ are held” and " before the receipt of 
such assets ”. I do not think the change of language is very 
material. The moneys which were held not liable to be distri- 
buted under old section 295 because they were not realized by 
sale or otherwise but were voluntarily paid into court seem also 
to be governed by S. 73 (See Vibudhapriya Tirthaswami v. 
Yusuf Sahib, 1 for the old law) (moneys whether in the posses- 
sion of the same court or of another court are attached by the 
procedure laid down in Order 21, rule 52). 


Both the new S. (73).and the old S. (295) contemplated 
rateable distribution only among those decree-holders who have 
applied for execution before the receipt by the court of the moneys 
sought to be operated upon. On that ground, S. 73 does not, in 
terms apply to the presént case. I am not quite sure of the 
other ground mentioned in my learned brother’s opinion for 
taking the case out of S. 73, namely, that the moneys were not 
“ assets held ” in the process of execution. Iam inclined to 
think that they are so held. The case in Sorabji Coovarji v. 
Kala Raghunath,? referred to was a case in which the assets were 
deposited by the judgment-debtor for the particular purpose 


of satisfying two individual creditors and hence, it was decided ° 


that the assets were not held in the process of execution, that 
is, as assets to be disposed of by the Court in execution proceed- 
ings in accordance with the general provisions of the Civil 
Procetlure Code relating to execution, including S. 73. In 
“the present case, the assets remained in Court to the credit of 
the judgment-debtor and had not been earmarked by him to 


be paid to any of the competing decree-holders in particular and . 


when attached, were (it seems to me) assets held in the process 
Of execution. 


In deciding the difficult point in dispute, some weight has 
to be given to the argument. that the fact that the legislature 


1. (1905) I.L. R. 28 M. 380. 2, (1911) I. L.R. 36 Bom, 156. 
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specially provided for rateable distribution among those 
competing decree-holders who had put in execution petitions 
befowe receipt of Assets is some indication that the legislature 
probably intended a different rule to be followed when the 
competition was between decree-holders who put in execution 
applications after the date of the receipt of assets. 


K. Rajah Aiyar, (with him V. Ramaswami Aiyar) for Resa 
lant.—I contend for priority and against rateable distribution. There 
isno rule of rateable distribution apart from S. 73 of the C. P. Code, 
My first submission is that a fund in Court is not assets realized in 
execution within the meaning of S. 73 of the C. P. Code. Sorabjt 
Coo varji v. Kala Raghunath. 3 


[The Chief Justice.—We are of opinion that as soon as the money 
is received by the attaching court from the custody court it is, “assets” 
held by the court within the meaning of S. 73. 


Even so, I am entitled to priority. Under Rule 180 of the Civil 
Rules of Practice the attaching court has to send the decree for 
execution to the custody court. I have obtained an order for attach” 
ment and a notice has been issued to the judgment debtor following 
the procedure in R. 179 of the Civil Rules of Practice. Under 
that rule I am an assignee of the judgment-debtor from that moment. 
The other decree-holders who attached subsequently got nothing. | 

[The Chief Justice,—Under O. 21, R. 52, the custody Court has 
simply to hold the fund subject to the directions of the attaching Court. 
It cannot execute the decree or order rateable distribution. It is the 
executing Court that has to pay out the money to the various decree- 
holders. Even under the Civil Procedure Code .of 1882 the decree- 
holder could apply to the attaching court for execution. XR. 180 
of the Civil Rules of Practice in so far as it compels him to apply to 
the custody Court for execution or payment out, is ultra vires. | 


O. 21, R. 52 of the Civil Procedure Code provides for investiga- 
tions of laya by the custody court. Therefore it is the custody 
court that has to determine the question of priority. 


[The Chief Justice.—The custody court can only inquire ante ane 
claims to the fund by persons claiming adversely to the judgment 
debtor.] 

(Napier, J.—The custody Court may decide a question of nony 
as between attachments by two different Courts | 


a ee 
1. (1911) I. L. R. 36 Bom. 166. 
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In the case of money in deposit in Court an attachment amounts 
to realization within S. 73 of the Civil Procedure Code and the res- 
pondent having applied for execution after my attachment camnot 
claim rateable distribution. z 

[The Chief Justice.—Mere attachment does not amount to reali- 
zation of assets. See O. S. A. 22 of 1909.] 

6 At any rate where the executing court and the custody court are 

the sarhe, an attachment is enough to ‘ make the fund assets within 
the meaning of S. 73 of the C. P. Code, An order of transfer would 
bean empty formality when the two courts are-the same. . Reference 
was made to Freeman on Execution Vol. I, page 1026; Sankaralinga 
Reddi v. Kandaswami Thevan, Tiruvengadiah v. Tiruvengadiah, 2 
Katum Saheeba v. Haji Badsha Saheb,2 Thakur Das Moti Lal v. 
Joseph Iskender* and Venkatarathnam v. Adamji Usman and Co.b 

A. Krishnaswami Aiyar, (with him M. Patanjali Sastri) for the 
respondent. The only right which the attaching decree-holder gets by 
attachment is to put the fund subject to the orders of the attaching 
court. . The disposal or distribution of the fund is entirely in the hands 
of the executing court. The reference to priority in O. 21, r. 52, Cl. 2 
proviso of the Civil Procedure Code does not refer to priority among 
attaching decree-holders inter se but to priority as between attach- 
ments by different Courts. Ss. 271 and 272 of the Civil Procedure 
Code of 1882 conferred priority by reason of the attachment because 
an attachment under that code created a charge. Cf., the provisions 
of O. 21, r. 49 (2) of the Civil Procedure Code, 1908, for attachment by 
way of a charging order, Under the new Code an attachment creates 
no charge. 

(The Chief Justice.—Suppose there is an attachment by two courts, 
what is the custody Court to do.) 

It will hold the fund under the orders of the first attaching Court. 
The first attachment being valid and complete, it cannot be interfered 
with by a subsequent order of another Court. It is when the executing 
court as realized the assets either by a transfer from the custody 
court or otherwise, that the right to apply for rateable distribution 
comes toanend. ‘Till then any decree holder can apply. There is no 
special law differentiating a fund in Court from other property in the 
custody of a Court. 

{[Sadasiva Aiyar, J.—Why should there be a formal order of 
transfer if the attaching Court and the custody Court are the same ?] 


“4, (4907) I. L. R. 30 Mad. 480. 2. (1914) 26 M. L. J. 864. 
3. (1918) I. L R. 88 Mad. 221. 4. (1917) I.L. R. 44 Cal. 1072. 
5. (1919) I. L. R. 42 Mad. 693, i 
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If there are two Courts an order of transfer is necessary. If both 
the Courts are one, even then the moneys have to be transferred to 
the qedit of the suit in which execution is sought. Ifthe mere 
attachment transfers the fund, then the provision in O. 21, R. 52 for 
investigation of claims or objections to the attachment, etc. would 
become nugatory. R.179 of the Civil Rules of Practice contem- 
Plates two stages, an order of attachment and an order of transfer. 

[Ayling, J.—The effect of an attachment is to prohibit a transfer 
and not to transfer the fund from the custody Court.| 

[Sadasiva Aiyar, J —Does S. 73 cover moneys in Court deposit? | 
Yes. Money ın the custody of the Court stands on the same footing 
as other property, and has no special law governing it. S..73 of the 
C. P. Code makes it clear that the assets need not be realized by 
execution, Mere payment by the judgment-debtor without their 
having been any attempt to execute the decree would constitute the 
money assets within S. 73 of the Civil Procedure Code. In so far as 
Venkataratnam and Co. v. Adamji Usman and Co., 1 lays down any- 
thing to the contrary it is submitted, that the decision is wrong. 

K. Rajah Aiyar replied. 


The Full Bench delivered the following 


Judgments :—The Chief Justice :—The answer to the 
reference appears to depend on the construction of O. 21, r. 51 
of the Code of Civil Procedure which was first enacted as 
S. 237 of the code of 1859 under which the first attaching 
decree-holder was entitled, as the first judgment-creditor suing 
out a writ of fi-fa in England, to have his claim satisfied in full 
out of the proceeds of execution, the surplus only being liable 
under the Code to rateable distribution among subsequent at- 
taching creditors. It was however retained as S. 272 of the 
later codes under which by virtue of S. 295, now 73, the attach- 
ing judgment-creditors were obliged to submit to rateable® dis- 
tribution with, but only with, other decree-hulders who had 
applied to the attaching Court for execution befere the date 
specified in the section. Now it does not seem likely that the le- 
gislature would have retained, and even extended, the old S. 217 
by substituting the word “property” for “money or any securi- 
iy,” if it had considered that it would interfere with the due 
working of the procedure for rateable distribution introduced by 

pa Na NG 





1. (1919) I. L. R. 42 M. 692. 
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S. 295, and would authorize the admission to rateable distribu- 
tion of decree-holders who had not entitled themselves to ratea- 
ble distribution under S. 295 by applying for execution bo the 
Court in which the first attaching decree-holders decree was 
being executed, buthad themselves subsequently to the first 
attachment attached the property in the Court which had the 
custody of it, hereinafter called the custody Court. The pro- 
cedure for rateable distribution under S. 295, now 173, applies 
to attached property in the custody of a Court just as much 
as to any Other kind of attached property, and in my Opinion 
precludes any rateable distribution on equitable grounds, 
of property attached under R. 52 among any other class of 
decree-holders. 


The section which is now R., 52 prescribes a form of at- 
tachment for property which is “ in the custody of a Court or 
any public officer ” and “ under the attachment is to be held 
subject to the further orders ” of the attaching Court. Where 
the property attached is in the custody ofa public officer, it 
is clearly the duty of the attaching Court to provide if 
necessary for the realization of the property and to divide 


the proceeds of the realization rateably between the at- 


taching decree-holder and the other decree-holders who have 
applied to it for execution before it received such proceeds in 
satisfaction of their decrees. If the attached property is money, 
it is now, in my opinion the duty of the attaching Court, hav- 
ing regard to the provisions of S. 295, to call on the public 
officer to pay it into Court and to deal with it in the same 
manner. When the property attached is in “ the custody of a 
Court” it is equally to be held by the custody Court subject 
to the further orders of the attaching Court, and subject also 
to the proviso which has next to be examined which does not 
in my Opinion either relieve the attaching Court of the duty of 
getting in and distributing the money or proceeds of realization 
if available and distributing them among the decree-holders 
entitled under S. 295, now 73, or authorize the custody Court to 
embark on another sort of rateable distribution among another 
class of decree-holders. The proviso only says that “any 
question of title or priority arising between the decree-holders” 
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but taking the present case‘of the property in the custody e 
Court being made the subject of several, attachments in éxecu- 
tion of several decrees, the custody Court is then in my opin- 
ion required by proviso to determine which of these attach- 
ments is entitled to priority, and in the absence of any legisla- 
tive provision (S. 63 which has given rise to difficulties which 
need not now be considered does not apply to the present case) 
to award such priority to the first attachmentin date because 
that attachment became complete on the service of the notice 
on the custody Court and subsequent attachments cannot in the 
absence of express legislative provision affect the right of the first 
attaching creditor to have the attached property realized in exe- 
cution of his decree and distributed rateably among the decree- 
holders entitled under section 295, now 73, in satisfaction of 
their decrees. Ifthe other decree-holders want to share in the 
rateable distribution, their proper course is to apply in time if 
they can, to the attaching or executing Court; and if instead 
of doing so, they choose to attach the property in the custody 
Court, the result will be that the attaching decree-holder who 
is second in point of time will be entitled to proceed in 
execution against any balance that may be left in the hands 
of the custody Court after the full satisfaction of the decree of 
the first attaching decree-holder and of the other decree-holders 
who have entitled themselves to rateable distribution under 
S. 295, now 73, in executing his decree. For these” rea- 
sons, I am of opinion with great respect that the decisions 
in Katum Sahiba v. Hajee Badsha Sahib 1 and Thakurdas 
Motilal v. Joseph Iskendar? allowing rateable distribution 
among decree-holders attaching the property in the custody 
Court should not be followed. 

The same principles must be applied in the present case in 
which the attaching Court and the custody Court are the 

1, (1918) I L. R, 88 Mad, 221. 3. (1917) I. L. R. 44 Oal, 1072. 
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same. -The fact that money was lying in Court to the credit 
of the judgment-debtor in a suit other than'that in which the 
attachments were- made does not make it assets “held bya 
Court’ within the meaning of S. 73 which clearly refers’ to 
assets levied in execution or paid into Court in satisfaction of 
‘the decree under execution, and not to assets lying in the 
same Court to the credit of the judgment-debtor in another 
„suit. ‘Such assets may of course be attached by the Court 
in execution-of another decree of the same Court. The 
Code does ‘not say how such attachment is to be made. 
The order “attach ” appears to be sufficient, though of course 
some record of the attachment. must be placed among the 
records of the suit to the credit of which the money is lying. 
On the other hand the order of attachment does not of itself 
effect a transfer to the credit of the suit in which the attach- 
ment is made so as to constitute a receipt of assets within the 
meaning of S. 73. The money may not be available as being 
already subject to another attachment possibly in another Court, 
and it is only when the Court comes to the conclusion that 
there is no objection and orders the money or so much as is 
- necessary to satisfy the decree-holders who have applied to it 
for execution, to be transferred to the credit of the first attach- 
ing creditor’s suit which it is engaged in executing that there 
can be said to bea receipt of assets within the meaning of 
S. 73 and that a rateable distribution. can be made. Judged 
by this test the respondents in this appea) were entitled to 
rateable distribution, not on the grounds assigned in the Lower 
Courts and referred to in the reference, but under S. 73, 
Civil Procedure Code, because they applied for execution of 
their decrees. to the Court executing the first attaching cre- 
ditor’s decree befnre the receipt of assets by that Court. The 
appeal therefore fails and is dismissed with costs. 


, Ayling, J: :—I agree. 


‘Sadasiva Aiyar, J. :—I agree with my Lord in his reason- 
ing. and tn his conclusion. [ shall however say a few words of 
my own principally on the question what “ before the receipt 
of. assets ” means. In our referring orders Spencer, J. and 
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myself held that S. 73 of the Civil Procedure Code did 
not in terms apply to the present case. Spencer, J’s reasons 
ware two, namely, (1) because “the money deposited” was 
not, “assets held” within the meaning of those words in that 
section, and (2) because execution was not applied for “ before 
the receipt of ” such assets within the meaning of these words 
in that same section. My sole reason was the reason No. ê 
of Mr. Justice Spencer as I was doubtful about his’ reason 
Nc. 1. On the further consideration which I have been able to 
give to this case, Tam satisfied that the second reason also is 
not valid as the words “ before receipt of such assets ” in S. 73 
though much more clear than the words “ prior to the realiza- 
tion” in the old S. 295 (realization having been a word of 
controverted meaning) must themselves be qualified by the 
understood words “ levied in the course of execution and paid 
into Court in satisfaction of any of the decrees under execution 
or transferred for purposes of execution to the credit of one 
or more of the decrees under execution.” l 

In the present case, the assets seem notto have been 
“received ” in this sense till long after the dates of the two 
attachments, in question and in fact, till the money was im- 
pliedly so transferred to the credit of one or both of the 
decrees just before the order was passed for rateable distribu- 
tion. Hence S. 73 clearly applies. 


As regards O. 21, R. 52, the proviso in the 2nd paragraph 
is an exception to the 1st paragraph and the words “ question 
of priority by attachments ” in the 2nd paragraph, in my 
opinion, were intended to include questions of priority arising 
by reason of attachments made by several executing courts 
but not questions of priority arising out of attachments, made 
by decree-holders executing through the same Courts where 
the latter Court is not the custody Court. 


I think that portions of Rr. 179 and 180 of the Civil Rules 
of Practice which require that the Court should proceed in 
certain cases mentioned in R. 179 as if the decree-holder was 
an assignee of the Judgment debtor and require in certain 
cases mentioned in R. 180 that “ the execution petition shkall 
ask that the decree may be transmitted to the custody Court,” 
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are ultra vires as being inconsistent with the rights and privi- 
leges given to decree-holders and their assignees in the old 
Civil Procedure Code and as not having been framed in dhe 
manner and by the authority prescribed by the new Code Tor 
the making of valid new rules and for altering existing rules. 

Rr. 179 and 180, of the Civil Rules of Practice are 
however very convenient rules and if followed would markedly 
diminish the number of conflicts among orders passed by 
different Courts as the directions in these Rules when followed 
have the effect of converting the custody Court into executing 
Court. I would therefore suggest to the Rule Committee to 
take up this question and frame new rules on the lines 
of Rr. 179 and 180 of the Civil Rules of Practice to 
avoid as far as possible nice, intricate and difficult questions 
as regards the conflict of jurisdiction and powers among 
Courts being litigated in execution proceedings. 

Napier, J. :—1 agree. 

Krishnan, J.:—As | agree with the judgment of the learned 
Chief Justice who has dealt with the case very fully, I shall 
only briefly state my reasons. 

It seems to me that O. 21, R. 52, Civil Procedure Code is 
the provision for the attachment of money or property in the 
custody of any court whether that court be the same court as 
the attaching court ora different court. There is no limita- 
tion on the point in the wording of the rule and there is no 
other provision for attachment when the attaching Court and 
the “ custody Court ” are one and the same. When the two 
are the same, it seems to me that, as attaching Court, it will 
act in the suit in which the attachment order was made and 
as cust ody Court, in the suits in which the money or property 
attached was brought into Court. This is the only distinction 
that I can see when the Court acts. 

As the custody Court, it will decide in the latter suit the 
questions arising under the proviso to R. 52 suchas questions 
of title arising in claim petitions under R. 58 and if there are 
attachments by more Courts than one on the property, ques- 
tions as to which attachment has priority. After deciding 
these it will hold the property as the rule directs subject to the 
further orders of the Court whose attachment it has held to 
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- have priority whether it is the same Court or another Court. 


The position is just the same whether the custody Court is. 
the mea: Court as the attaching Court or a different Court. 


"The custody Court has, in my view nothing to do with 
the distribution of assets under the Code, as it has to hold the 
property subject to the further orders of the attaching Court ; 
and S. 73 of the Civil Procedure Code has no application in 
the custody Court. If the property attached has to be sold to 
convert it into money, the attaching Court will take the neces- 
sary steps under the rules for sale in the Code as in the case 
of any other property attached. But if itis money in the’ 
hands of the custody Court thé attaching Court may direct 
the money to be paid over to itself. It is only when the 
attaching Court gets the money into its hands, so as to be 
available for distribution that S. 73, Civil Procedure Code 
comes into play ; rateable distribution will then have to be 
given to all decree-holders who have brought themselves under 
the terms of the section by having applied for execution prior 
to the receipt of such assets. When the attaching Court and 
the custody Court are the same, it seems to me that an order 
should be made by the Court as attaching Court for transfer- 
ring the money from the suit in which it came into Court to the 
suit in which the attachment took place. It is Only when this 
is done, the Court as attaching Court can propérly be said to 
have received the assets and to hold it within the meaning of 
S. 73; and decree-holders who have attached prior to that are 
entitled to rateable distribution, 


This view it seems to me, isin complete accord with the 
provisions of the Code and applies the statutory rule of rate- 
able distribution to all cases including property in the custody 
of a Court. There is no necessity to treat the case of such 


` property as different from the case of other properties as re- 


gards rateable distribution and as an exception to the general 
rule and to rely on equitable principles as was done in Thakur- 
das Motilal v. Joseph Iskendar + and in Katum Sahiba v. Hajee 
Badsha Sahib 2. In fact.when there is a statutory rule governing 
the case, there is no room in my view for the application of 


1, (1917) 1. D. R. 44 Cal. 1072. . 2. (1913) I.L, R. 38 Mad. 293, 
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equitable principles and with all. respect to the learned Judges 
in the Calcutta and Madras cases, I agree that they should 
not be followed. The -code makes no diffgrence between 
property in the custody of the attaching Court itself, proper- 
iy in the custody of other.courts or in the custody of public 
officers and property in the possession of other persons as 
regards the method of distribution ; the difference under the 
Code, is in the method of attachment and in the mode of 
decision as to its effect and validity. After the assets have 
been realized by the executing Court, Section 73 of the Ctvil 
Procedure Code applies to all’of them equally. Ifthe other 
decree-holders cannot bring themselves within the section the 
decree-holder under whose attachment the assets were realized 
must be paid in full for S. 73 is the only provision which 
enables other decree-holders to share with him. (See Umma 
Venxataratnam & Co., v. Adamji Usman & Co, 1 

Applying this view to the present case, the Second 
Appeal before us fails and I agree to its being dismissed with 
costs. 

A. V. V. | ——-~ 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR JOHN WALLIS, KT., CHIEF JUSTICE AND 
Mr. JUSTICE T. V. SESHAGIRI ATYAR. 


Polepeddi Venkatasivayya, being  ... Appellant™ (Plaintiff) 
minor by next friend and maternal 


uncle, Konduri Venkata Krishnayya 
v. 
Polepeddi Ademma and others ... Respondents (Defend- 
ants 1 to 5,7 to 12 
and 15th Defendant.) 


Limitation Act, Article 118—Sutt for declaration that an adoption is invalid— 
Piaintiff born after the adoption—Collusion on the part of the nearest reversioner— 
Sutt brought after 6 years of the knowledge of the adoption of the then reversioners— 
Suit whether barred by limitation. 

A suit brought after eix years of the knowledge of an adoption on the part of 
the then reversioners, by a person born after the adcption but before a suit could 
become barred under Article 118, ig barred by limitation, even though tha nearest 
reversioner at the time of adoption had precluded himself from bringing a suit by 
having given his consent to the adoption. $ 


* A.’No. 239 of 1919. 9nd August 1920, 


i. (1919) I.L. R 49 Mad. 692. 
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Appeal against the decree of the Court of the Additional 
Temporary Subordinate Judge of Guntur in O. S. No. 11 of 
1918 (O. S. No, 54 of 1917, on the file of the Temporary Sub- 
Court, Guntur). 

P. Narayanamurthi, for Appellant. 


V. Ramesam and K. N. Kumaraswami Aiyar, for Respond- 
ents. | 
The Court delivered the following 


Judgment :—We think the Subordinate Judge was right 
in holding that the suit was barred under Art. 118 of the 
Indian Limitation Act, IX of 1908. It is now settled by the 
Full Bench decision in Yaramma v. Gopala Dasayya,} that a 
suit for declaration that an adoption is invalid, is a represent- 
ative suit which the nearest reversioner is entitled to bring 
on behalf of the whole body of reversioners born and unborn 


_within the period prescribed in the article. Time begins to run 


from the time the adoption becomes known to the plaintiff, and 
here the adoption came to the knowledge of the next reversion- 
ers as soon as it took placein 1902. Time therefore began to 
run against the whole body of reversioners from that date, and 
the present suit not having been brought within six years, is 
barred. Itis said that the nearest reversioner did not bring 


‘the suit because he had been bribed to give his consent to the 


adoption. That might have been a good reason for allowing 
another reversioner to sue within the prescribed period if there 
had been one able and willing to doso. It did not prevent 
the next reversioner from suing himself if so minded, or 
prevent the whole body of reversioners being barred if no suit 
was brought within the prescribed period. 


The fact that the plaintiff was born after the alleged adop- 
tion and before the suit had become barred under Art. 118 did 
not give him any fresh cause of action or stop time running 
which had begun to run against the whole body of reversioners 
from the date of adoption. To hold otherwise would be 
opposed to the express provisions of S. 9. Ali that Coutts- 
Trotter J., as we understand him, intended to lay down in the 
Full Bench case in Varamma v. Gopala Dasayya,) at page 
679 was that a decree against the next reversioner obtained by 


+ 
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fraud or collusion would not be binding on the other rever- 
sioners. These observations do notsupport Mr. Narayana- 
murty’s contention that time would not run under the article 
against the general body of reversioners if the .nearest fever- 
sioner abstained from suing from interested motives. The 
appeal fails and is dismissed with costs. 


C. A. S: = 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 





BAKEWELL. 
K. Raghunatha Rao ... Appellant® (Complainant) 
v. 
The Secretary of State for India in 
Council through the Collector of Respondent. 
Tinnevelly. 


Land acquisitionm—Gravel quarry—Acquisition for the purpose of quarrying— 
Acquisition as cultivable land—Whether adaptability for quarrying an element in 
figing compensation—Mode of fixing compensation for a gravel quarry. 

When a piece of landis compulsorily acquired for quarrying purposes, its 
special adaptability fot quarrying isan element for consideration in fixing the 
amount of compensation, even though the land may be acquired as cultivable land 


and not aga gravel quarry. 
The basis and mode of valuing 8 quarry for compulsory acquisition discussed. 


Appeal against the award of the District Court of Tinne- 
velly in Compensation Refereace No. 7 of 1918. 

T. V. Muthukrishna Iyer, for Mr. T. M. Krishnasamy Iyer, 
for the Appellant. ; 

The Government Pleader (Mr. V. Ramesam,) for the Res- 
pondent. 

The Court delivered the following 

Judgment :—The main question in this Appeal is 
whether the lower court was right in awarding compensation 
for the land acquired as cultivable land and not asa gravel 
quarry. The lower court refused to award as for a gravel 
guarry'on the ground that the only demand for the produce 
of the land as a quarry came from the District Board, a public 
body on account of which the acquisition was made, and it 
referred to the proviso 1 of S. 24 of the Land Acquisition Act 
and the judgment of Lord Moulton In re Lucas and Chester- 
field and Waterboard. $ We need not say much, regarding 
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this part of the case because the learned Government 
Pleader has not disputed that the Lower Court erred 
in r@fusing to cqnsider the character of the land asa gravel 


. . . . . 
‘quarry. It is sufficient to refer to a quotation from the judg- 


ment of Mr. Justice Grove in In re Countess Ossalinsky and 
Manchester Corporation (Brown and Allens law of Compen- 
sation, 2 Edn., page 659) extracted in the judgment of Vaughan® 
Williams, L. J. in the case referred to by the District Judge. 
“The only one of those that can apply to this caseis the 
latter one that the arbitrator has acted ulira vires; in other 


. words, that he has made an element of his calculation of the 


value of this land that which cannot or ought not to be an 
element of his calculation, namely, the enhanced value of the 
land on account of its capability of being used for diverting 
and impounding water or of being converted into a reservoir or 
for any useful purpose for which persons would pay a sub- 
stantial price. It appears to us that that in itself is not an ob- 
jection to the award and that the arbitracor ought to take that 
into consideration. If the land had what we may call an ad- 
ventitious value, that is something beyond its mere agricultural 
or normal value (and that is a marketable value in this sense that 
persons wishing fora purpose for which land is peculiarly 
applicable to purchase that land would give a higher ‘price for 
that land), then the arbitrator has a fair right to take that into 
consideration. It isa matter no doubt contingent; but still 
it is a matter which is not to be ignored or put out of consider- 
ation by an arbitrator.” The portion of. Lord Moulton’s 
judgment to which the learned District Judge refers must be 
with reference to the circumstances of the acquisition which was 
then under contemplation. That acquisition was of a piece of 
land which was of no value for agriculture or other.purp$se to 
any one except to the public authority which was proposing to 
useit for the construction of a-reservoir. The circumstances 
of the present case are different, because the compensation is 
really being given for the gravel, the commodity which ‘the land 
proposed ta be acquired contains and which has had -in the 
past and must be considered as having in the future a market 
value independently of the fact that its permanent acquisition 
is now under consideration, The decision in In re Lucas and 
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Chesterfield Gas and Water, Board}. was referred to in Dayakhushal Raghunatha 
v. Assistant Colletcor of Surat? and we respectfully agree with the 
‘conclusion reached -in that case that when a piece of land is Phas ee 
compulsorily acquired for quarrying purposes, its special adap- of State 
tability for quarrying is an element for- consideration in fixing fa 
the amount of compensation. - This conclusion entails dissent 
„trom the:decision of the Lower Court. 
We have then to decide what is the proper amount to be 
awarded.on the basis that the land is to be compensated for as 
a quarry. Firstly there is before us no finding regarding the 
amount of gravel on the land. . Butit isnot suggested that 
the land will be of value for any other purposes. If it is used as 
a quarry,’we can found our award on’ the amount of gravel, 
which can‘be realized. The witnesses estimate the amount of 
gravel at 2000 to 3000 cart loads of gravel: per acre. This evi- 
dence is of course indefinite. The witnesses in fact say that 
they are merely guessing ; but we think that they probably mean 
that they are making the best estimate they can. It is suggest- 
ed that we can reach no conclusion on this evidence, because 
it includes nothing to show. that any accurate. method of esti- 
mating was adopted by any witness. Itis true that there is 
nothing regarding the depth of the gravel at any particular 
place. We find however that the question was fully in issue 
before the lower court and, if the witnesses were not, cross- 
examined with regard to the manner in which they made their 
estimates or with regard to their failure to ascertain the depth 
of the gravel, that is‘the fault of the Government. Moreover 
on the side of Government there is no counter-evidénce. We 
therefore act on such evidence asis available and, taking the 
lowest figure spoken to by any of the witnesses, we find that 
thera are 2000 cart loads of gravel per acre. 
The next question is as to the valuation of this quantity 
of gravel. There is some very vague evidence as to the value 
of a cart load of gravel from the claimant’s witnesses and there 
is some evidence from the Government witnesses as to the 
price paid by Government for gravel at a quarry 4 miles distant 
and as to the cost of transporting that gravel. Itis clear how- 
ever that better evidence must be available, because we know 


1; (1909) 1K. B. 16. a, (1913) I. L. R. 88 Bom. 87, 
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that the Government has recently been buying gravel from the 
quarry now under acquisition and it should be possi- 
ble to prove the price which the Government actually paid 
fore gravel from it. That evidence would clearly be the 
best; and we must express our surprise that it was not laid 
before the Lower Court. As the record stands, we do not 
feel able to come to any satisfactory conclusion on this part of 
the case. There is moreover another point which dees not 
seem to have been considered on the evidence, but which 
should have a material bearing on the conclusion. The price 
which ought to be allowed for a cart load of gravel must be 
influenced by the extent of the District Board’s demands for 
it in the near future. For the value of the available gravel at 
the rate actually paid in the past could not be adopted without 
disregard of the District Board’s loss of the use of the purchase 
money, which they will have to pay ina lump sum at once; 
or, to put itfrom the point of view of the owner of the land, 
the value to him is the price of the cart loads of gravel to be 
extracted from time to time for a certain number of years, not 
the total value of the whole amount available paid at once. 
That is, it is the present value of what might be expected to be 
realized in the future. We must therefore call fora finding 
from the Lower Court as to the rate per cart load at which 
compensation should be paid fur the gravel on the land in the 
light of the foregoing. Fresh evidence may be taken. The 
finding ‘is due in six weeks and seven days will be allowed for 
filing objections. 


C. A.-5. — — 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR JOHN WALLIS, KT., CHIEF JUSTICE AND 
lan € 
Mr. JUSTICE SESHAGIRI AIYAR. 


Thennotti Kallingal Vunni Moidin Appellant (1st Defendant). 
v. 
Thennutti Kallingal Vunni Moidin 


and others. Respondents. 
Civil Procedure Code, O.2L, Rr. 98-103 Order under rule 99 Suit brought under 
O. 21, 7. 108 not one merely to determine the fact of actual possession on the date of 
the summary order—Nature and scape of the suit under O. 21, r. 108. 


* S, A. No. 2048 of 1915. o 12th August 1990, 
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A suit under O. 21, r. 103 of tha Civil Procedure Code is not one which is 
concerned only with the question of actual possession at the date of the summary 
order. e 

The suit is to establish the right which the right plaintiff ol&ima to the prespnt 
possession of the property, and this right may be established without showing that 
the plaintiff was in actual poszesgion at the date of the summary order against him. 

Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Palghat at Calicut in A. S. 
No. 18 of 1915 preferred against the decree of the Court of the 
District Munsiff of Parapanangadi in Original Suit No, 226 of 
1913. 

C, Madhavan Nair, for Appellant. 


K. P. M. Menon, for Respondents. 


The Court delivered the following 

Judgment:—The plaintiff resisted the execution of a 
decree for possession of the suit lands and, having had an 
order made against him under O. 21, r. 98, instituted 
the present suit underr. 103 “to establish the right which 
he claims to the present possession of the property” failing 
which the right would have been lost under the terms of the 
rule. The plaintiff, who based his case both on possession 
and on title, alleged that the conveyance executed by him in 
1899 in favour of the lst defendant never took effect, and that, 
if it did, he had required a title by adverse possession before 
the date of the order against him underr. 98. The District 
Munsiff dismissed the suit on the ground that the title 
passed to the Ist defendant by the conveyance of 1899.. The 
Subordinate Judge allowed the appeal and decreed the suit, 
holding that the plaintiff having, as he found, been in posses- 
sion at the date of the order under r. 98, could not be ousted 
in -exegution of a decree to which he was not a party and that 
under the rule the Court was concerned with possession only. 
The view that in a suit of this kind the Court has merely to 
ascertain whether the plaintiff was in possession at the date of 
the order against him under r. 98, is based on a misconcep- 
tion of the scope of the rules. If he was, then the Court ought 
not to have passed the summary order against him under r. 98 
but ought to have dismissed the decree-holder’s application 
against him underr. 99. The effect of the order having been 


made under r: 98 was to oblige him to sue under r. 103 on ` 
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pain of losing his rights, whereas if the application had been 
dismissed under r. 98 the decree-holder would have had to 
incditute the stut under the like penalty. The suit referred to 
in the rule, by whichever party instituted, is a suit to establish 
the right which he claims to the present possession of the pro- 
perty. Ina suit by the decree-holder if it were shown that the 
defendant was in possession at the date of the order, under 
r. 99, the decree-holder could only succeed by proving his 
title, because a person in actual possession has a _ possessory 
title against the world and can only be dispossessed by the true 
owner and those claiming under him. So, too, in the present 
suit, if it be found that the plaintiff was in possession at the 
date of the summary order against him under r. 98, he is 
entitled to succeed by virtue of that possession unless the 
defendant decree-holder proves a subsisting title carrying with 
it the right to present possession. 

The object of these provisions is to secure the speedy 
settlement of questions of title raised in executiun as explained 
by the Privy Council in Sardhari Lal v. Ambika Pershad 1, 
with reference to the similar procedure prescribed with regard 
to claim petitions, and this is effected by requiring the unsuc- 
cessful party in the summary proceedings to file a suit within 
the year to establish his right on pain of losing it. In support 
of the Subordinate Judge’s view reliance has been placed on the 
fact that the suit referred to in rule 103 isa suit to establish 
the right which heclaims to the present possession of the 
property, whereas the suit referred to in rule 63 isa suit to 
establish the right which he claims to the property in dispute. 
This does not show that a suit under r. 103 is concerned only 
with the question of actual possession atthe date of the sum- 
mary order. The suit is to establish the right which the 
plaintiff claims to the present possession of the property, and 
this right may be established without showing that the plain-- 
tiff was in actual possession at the date of the summary order 
against him. Decree-holders and auction-purchasers against 
whom an order has been made under r. 99 are never in 
possession at the date of the summary order and yet they are 


allowed and even required to maintain the suit, and the scope 


1. (1888) I. L R. 15 Cal, 521-525=15 I. A. 198. 
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of -the suit must be the same whether the order against the 
unsuccessful party in the summary proceedings was made 
under rule 98, 99, or 101. Nabadwipendra Mdéokerjee v. Madhu 
Sudan Mandal +, the only authority we have been referred to 
is in accordance with this view. The Subordinate Judge has 
not recorded any clear finding as to whether the plaintiff has 
established the right which he claims to the present possession 
and the decree must be reversed and the appeal! remanded to 
the District Judge to enable him to do so in the light of the 
above observations. 

Costs to abide. 

C. A. S. | ——= 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE SADASIVA AIYAR AND MR. JUS- 


TICE SPENCER. 
Subramania Aiyar alias Gurumurthi Aiyar ... Appellants * in 
v. all Plaintiff. 


Onnappa Goundan and others ... Respondents. 

Grant—Construction Bhudanam Inam Grani—Grant of the soil itself or Grant 
of land revenues only—Resumption of inam by: Government—Grant of the same to 
Inamdar on ryotwari patia— Effect on occupancy right acquired against tnamdar 
before resumption. 

In a suit for a declaration that the suit lands belonged to plaintiff and for 
ejecting the defendants who were occupying them, it appeared that the suit lands 
were, With others, granted t> plaintifi’s ancestors by the then Maharajah of Mysore 
(the then ruling power in the partof the country in which the suit lands were 
situated) under a grant of the year 1743 which described the grantor as the Lord of 
tha earth, and granted the lands as Bhudanam with Ashtabhogam and 10 kinds of 
rights for the support of a chatram ; that as the chatram was not properly con- 
ducted, the Government resumed the Manibham (i.e, the entire lands) between 
189-1901, transferred the lands to, Ayan, and issued Kayam Patta to the plaintiff 
for the purpose of cultivation, and that atthe time of the resumption the defen- 
dants were in ocoupation of the lands as tenants under the plaintiff. Held, that the 
the grant was a Nilamanibham (grant of the soil itself) and not a Thirwamanibham 
grant, (grant of the mel waram only.) 

Held, further that, even if the defendants had at the time of the resumption 
ocoupanoy right in the suit lands again by prescription ox by grant from the 
plaintiff and his predevagsors that right could not avail the defendants against the 
plaintifi’s new title acquired by the grant.cf a ryotwari patta to him by the Gov. 
ernment after the inam was resumed. 

The Government by resumption put an end to the grant itselfsand all rights 
cJaimabla against the grantee. 


«gS A. Nos. 1478 to 1475 and-1538 of 1917. 19th Feb. 1920, 
"4 (1912) 16 L C. 741, 
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Second Appeals against the decrees of the District Court 
of Madura in Appeal Suits Nos. 330, 331, 332, and 333 of 
1916, preferred against the decrees of the Court of the Princi- 
pal District Munsif of Dindigul in O. S. Nos. 35, 37, 38 and 
56 of 1913 respectively. 

The Hon'ble Mr. T. kangachariar and Jayarama Aiyar, 
for Appellant. | . 

A. Krishnaswami Aiyar and T. M. Ramaswami Aiyar, for 
Respondents. | 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J. :—The plaintiff is the 
appellant. His ancestors got a grant of lands as Bhudanam 
from the Maharaja of Mysore in 1743 for the support of a 
Chatram at Dindigul, the Mysore dynasty having then been the 
ruling power in that part of the country. That grant, Exhibit 
A, describes the grantor as the Lord of the Earth (Prithivisam- 
rajyam) and it grants these plaint lands in Giriyampatti vil- 
lage with Ashtabogam (8 kinds of enjoyment) and 10 kinds of 
rights (with water, trees, minerals, etc.) Having regard to the 
recent decisions of the Privy Council in Suryanarayana vV. 
Patanua1 and Upadrashta Venkata Sastrulu v. Divi Dita- 
ramudu 2 there is no presumption that the grant was only of 
the melwaram in these lands, and on the other hand, the 
grant is almost conclusive that the soil in the lands themselves 
was made a gift of to the plaintiff’s ancestor, In other words 
it was a nilamanibham and not a thirvamnibham grant. 

As the chatram was not properly conducted, the Govern- 
ment resumed the manibham between 1899-1901. The re- 
sumption, was not of the melwaram right alone but of the 
manibham itself, that is the entire lands, and the Government, 
was entitled to so resume. The lands were transferred . 


“from manibham to ayan at the disposal of the Government 


and the lands thus became ryotwari lands. Kayam pattah was 
issued for the purpose of cultivation (See Ex. TT) to the 
plaintiff for 548 acres 46 cents, the same being the area of the 
resumed lands. 

At the time of the resumption the tenants under the plain- 
tiff were in actual occupation of the lands. The plaint lands 


1. (1917) I. L. R. 41 Mad. 1012, 2. (1919) I. L R. 48°Mad, 166, 
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are about 107 acres, out of the .total area resumed by the TE EN 
Government. The tenants are the defendants. Aiyar 


V. 
In paragraph 8 of the plaint, the plaintifs states thay he rene 
actually ejected the defendants in January 1901 and that he . Sudasiva 
‘personally cultivated the lands through his pannai servants Aiyar, J. 
between January 1901 and June of that year. This has been 
“found to be a false story by both the ‘courts and might 
therefore be ignored. The plaintiff’s claim therefore has to be 
based on the other allegations in the plaint, namely, that 
the plaintiff got title from the Government in May 1901 
by the grant of the patta Ex. TT to him, that the de- 
fendants are trespassers without title and that the plaintiff 
is therefore entitled to eject them. The defendants’ pos- 
session as trespassers against the plaintiff could begin only 
from the date the plaintiff himself got his new title that 
is in May 1901, the Governmeut having become the full 
owner by resumption of the grantin 1900 (or even in 1899 as 
appears from Ex. TT which speaks of a “ transfer ” in fasli 
1308). One other fact might be noted. When the Government 
was considering to whom they should grant these lands which 
had come within their power of absolute disposal, the tenants in 
possession seem to have sent a petition Ex. Rto the Tahsildar 
of Dindigul requesting him not to issue patta to the plaintiff 
but. to issue separate pattas to themselves for the lands in their 
respective possession, but they withdrew that petition and it 
was dismissed. Wherea land is at the absolute disposal of the 
Government and they grant it to the plaintiff, the fact that some 
relationship as landlord and tenant had previously existed bet- 
ween the grantee from the Government and a third person can- 
not ayail to deprive the grantee of his rights under the grant, 
and the third person who has no rights against the paramount 
title of the Government cannot set up his prior rights destroyed 
by the action of the Government against the grantee from the 
Government even though those prior rights were those of a 
landlord. This has been decided in Subbaraya v. Krishnappa 1 
following Ammu v. Ramakrishna Sastri2 and myself and 
Hanny J. followed it in Hathikudu Narain Rao v. Andar Sayed 








1 (1888) I. L. R. 12 M. 422, 2. (1879) I, L. R, 2 M, 226. 
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Abbu Sahib! which latter case is referred to in Swaminadha 
Mudali v. Saravana Mudaji2 decided by my learned brother and 
myself. : 

Mr. Krishnaswami Atyar strenuously argued on the strength 
of two decisions in Gangabat!v. Kalappa Dari Mukhrya 8. and 
Babu Lal Sheikh v. Purua Chandra Babu * that the act of the 
Government in resuming inam did not put an end to thee 
rights of the tenants as against the inamdar if the former 
inamdar himself was made the grantee of the new title by the 
Government after resumption. The case in Gangabai v. Kalap- 
pa Dari Mukhrya’ was decided on the old view that the grant 
of land in Inam was only the grant of the Melwaram. The 
decision in Babu Lal Sheik v. Purna Chandra Babut does not in 
my opinion lay down any principle for guidance and there 
seems to have been a concession made by the counsel in that 
case which made it unnecessary to decide the question now in 
dispute. Even assuming that that question arose at all for con- 
sideration in that case 1 feel myself bound by the decisions 
of this Court and even assuming that these tenants had ob- 
tained their occupancy right by prescription or grant from the 
Inamdars (the plaintiff and his predecessors), the plaintiff's 
new title acquired by the grant of aryotwari pattah to him by 
the Government after the inam was resumed (and therefore 
after all title: under the inam grant and the subordinate titles of 
tenants under the inamdar had been put an end to) cannot be 
affected by these subordinate rights available against him only 
if his old title as inamdar continued. Mr. Krishnaswami Atyar 
next argued on the strength of Muhammad Esuff Sahib v. 
Moulvi Abdul Sathur Sahib 5 that an Inamdar who is a trustee 
cannot get rid of his position as such trustee by neglecting the 
trust and thus making the Government resume the inah and 
grant the lands under the ryotwari tenureto the trustee himself. 
Of course I am bound to follow this Full Bench decision but I 
fail to see the full applicability of that decision to the facts of 
this case. The plaintiff was no doubt the trustee of the charity 


- 


e 
1. (1914) 28 M. L. J. 44. 2, (1917) 33 M. L. J. 870, 
8. (1885) I.L. R.9 Bom. 419. 4. (1909) 10, Cal L. J. 602. 
5. (1918) L L. B. 42 Mad. 161=86 M. L.J. 262. F. B. 
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(chatram trust) and he might’ aceording to this Full Bench 
decision even now be compelled in appropriate proceedings 
(taken by persons interested in the trust) to apply the inceme 
of the lands which are now:held by him under ryotwari patta 
for the purpose of the trust, but he stood in no fiduciary posi- 
tion towards the tenants who had occupancy rights as against 
chim or his ancestors and in fact, the grant of occupancy right 
to tenants of charity lands by the trustee would ordinarily be 
a breach of trust (see Kunhunni Panikkar v. Raman 1 and 
Palaniappa Chetty v. Sreemath Daievasikamony Pandara Sanna- 
dhi 2), The Lower Appellate Court clearly misconstrued Ex. A 
and Ex. B which clearly indicate that the manibham was a 
nilamanibham and not thirvamanibham. Its opinion in 
paragraph 8 that the word ‘nilamanibham” may- mean the 
grant of melwaram only is clearly wrong. Owing to these 
errors of construction and also owing to the erroneous view that 
the presumption is that a grant of land in inam even though by 
the ruling power was a grant of only the melwaram (this view 
having prevailed in Bombay and in this Presidency till the 
Privy Council overruled it by recent decisions) the Lower 
Appellate Court thought that the burden of proving that the 
tenants had not the kudivaram rights lay on the plaintiff. 
There is nothing which could be called evidence in this case 
to show that anybody had any rights in the land except the 
King of Mysore on the date of the grant in 1743 to the plaint- 
iffs ancestor. The Government by resumption about 1900 
put an end to the grant itself and all rights claimable against 
the grantee. That the defendants themselves applied fora 
grant of the lands from the Government under Ex. R. indicates 
that no question of setting up adverse title against the Govern- 
ment fs arguable on the side of the defendant. 

In the result, I would set aside the decrees of the Lower 
Courts which dismissed the plaintiff's suit on the ground, as 
the Lower Appellate Court puts it, that the plaintiff *‘ had not 
shown that his ancestor was also kudiwaramdar at the time of 
the grant.” 

The question .as to want of notice to quit was faintly 
argued, but the plaintiff did not admit in the plaint that there 
1. (1919) 10 L. W. 427, 2, (1917) I. L, R. 40 Mad. 709=38 M. L. J. 1. 
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Subramania Was any relationship of landlord and tenant between him and 

ae the tenants after the grant of the ryotwari pattah to him for 

Onnêbpa  cultfvation of these lands, and hence no question of notice to 

quit arises, the defendants not having stated that the plaintiff 

accepted rent from them as his tenants after the grant of the 
plaint lands by the Government. 


It is a very hard case for the tenants, but the hardship * 
has been caused by the act of the paramount proprietor, the 
Government, who might have gone into the question whether 
it was more equitable to grant the lands on ryotwar! pattah to 
the plaintiff who was neglecting the trust or to the defend- 
ants who had obtained rights of occupancy in separate lots 
under plaintiff, but the Government did not choose to do so. 





Sadasiva 
Aiyat, J. 


In the result the decree of the Lower Courts are reversed 
and the plaintiff will get a decree in accordance with the 
prayers 1 and 2 in paragraph 17 of the plaint, but subject tu 
the defendants being allowed to have the superstructures 
erected on the lands removed within six months. Having 
regard to the false statements in the plaint about the plaintiff 
having been in actual possession and about an alleged sub- 
sequent trespass in January 1902, to the hardship on the 
defendants and to the uncertainty of the law as to the nature 
of aninam grant till recently, 1 would make no order as to 
costs. 

Spencer, J. Spencer, J. :—These suits were brought by the plaintiff for 
the purpose of obtaining a declaration that the lands in suit 
belonged to him and for ejecting the defendants who were 
occupying, them. His case was that the plaint lands were 
granted in 1743 by the Maharajah of Mysore as personal Inam 
to one Ramalinga Avadhani, the grandfather of his adéptive 
father who was then manager of the Kalinarayanappan 
Chattram at Dindigul. He alleged that this was an absolute 
grant of the lands in suit with all rights of melwaram and ' 
kudivaram. The defendants on the other hand claimed that 
they had occupancy rights in the lands and that the plaintiff 
was only*entitled to collect rent, and on these points the 
parties joined issue. The plaintiff further set up a case that in 

1902 the defendants being out of possession wrongfully tres- 
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passed upon the plaint lands in.spite of his obstruction, and 
this forms the subject of the second issue. The District 
Munsif found against the story of dispossession and held that 
it was utterly worthless and untrue. The District Judge*does 
not refer to this point and it is unnecessary for us to deal with 
it further. 

On the question of law as to whether in inam lands there 
is a presumption that the occupancy right resides in the 
inamdar or in his tenants the District Munsiff observed 
“Ordinarily the presumption is that in the case of Zemin 
lands and inam lands the tenant-in occupation has occupancy 
right.” In support of this proposition he quotes the case 
of Suryanarayana v. Potanna.t That was a decision by this 


| Bench, which followed a long course of. previous rulings upon 


the point by this Court and also some by the Bombay High 
Court. It was reversed by the Privy Council in Suryanara- 
yana v. Potanna 1 and therefore, it can no longer be accepted 
as good law. The District Munsif also relied on certain obser- 
vations which he quoted from Venkatanarasimha Naidu v. 
Dandamudi Kotayya,? to the effect that ancient and modern 
sovereigns in India did not set up more than a right to a share 
of the produce raised by the ryots in lands cultivated by them, 
however much that share varied at different times. This was 
a decision’on the question of occupancy rights in a zemindari 
or permanently settled estate, and therefore those remarks how- 
ever correct they may be, had no application when they were 
pronounced to the right of tenants holding under inamdars. 


The District Judge stated that it was an elementary pro- 
position in law that the State granted only such rights as it 
possessed, and those rights were only the rights to collect 
revenue and that the State did not claim any right in the soil. 
This cannot be regarded as a correct statement of the law 
since the Privy Council decisions in Suryanarayana v, 
Potanna, ' and again in Upadrashta Venkata Sastrulu v. Divi 


Sitaramudu.® In the last named decision the Judicial Commit- 


1. 1918) I. L. R.,88 Mad. 608. ; 

2 (1918) I. L. R. 41 Mad, 1012 ; 86 M. L. J. 585. 
8.` (1897) I. L. R. 20 Mad, 299=7 M. L. J. 251, 
4;. (1919). I. L. R. 48 M. 166; 87 M.L. J.:42. | 
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tee have laid it down that thẹre is no presumption of law that 
an inam grant of a village is prima facie a grant of the land 
reveaue only. Their Lordships say that the determining fac- 
torsfare the terms of the particular grant and tke whole 
circumstances connected therewith. 


Both the Courts below thus started with au incorrect 
conception of what had to be proved and on whom the burden 
of proof lay in such cases. As the Privy Council " have 
declared that the terms of the particular grant are ‘one of the 
factors which must determine the rights of the parties we must 
look to Ex. A which is a registration copy of the deed of gift 
taken from Oakes’ register whereit was registered in 1509. 
The District Munsif was inclined to throw doubts on the 
genuineness of this deed of grant but the District Judge has 
presumed it to be a copy of the original and in the arguments 
before us its genuineness was not impugned. It is a record of 
a grant in 1743 by the Maharajah of Mysore of the lands in 
suit to the plaintiff’s ancestor. It is described as Bhudana- 
sasanakramam which implies that it was a grant of the soil; 
it confers powers of alienation by sale, gift, &c. with eight 
kinds of enjoyment and ten kinds of rights, from generation 
to generation through son to grandson. It is difficult to 
conceive how there could be a more absolute grant of the land 
and every right connected therewith. Ex. B whichis an 
extract from the jamabandi account of fasli 1206 (A. D. 1797) 
contains a description of the dry lands which form a part of 
the holdings in this inam as nila maniam (nilam means land) 
and this is another indication that the inamdar had rights 
over the soil. The District Judge refers to the Olugu accounts 
of the year 1799 Ex. 58-a, which he thinks to contain indica- 
tions that there were Goundans in possession as tenants 
at that time. He is mistaken however, in thinking that all the 
persons mentioned therein are Goundans. The document 
contains nothing to justify the assumption that whoever was 
cultivating the land at that time had occupancy rights in it. He 
also relies on the inam register Ex. LX. This shows that 
the tenants in possession were paying teerva. Teerva means 
rent and the payment of it does not indicate that those who 
paid it had occupancy rights. Ex, U is another document 
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referred to by the District Judge. «It is a statement taken, at a 
time when the inam was under attachinent by Government 
from some of the resident tenants by the Tahsildar of Dindigul. 
If anything, this document supports the plaintiffs claim, 
because the deponents stated that they had only the right of 
enjoyment without any right of sale or mortgage. They 
alleged that they had been enjoying the lands for five. genera- 


tions and that they were unwilling to surrender the lands, but 


they did not assert any Ownership or occupancy right therein. 


It is unnecessary to consider all the documentary evidence 


in the case because it appears that in 1900 the Government ` 


decided to resume this inam and impose full assessment and 10 
grant a ryotwari patta. They granted a ryotwari pattah to the 
plaintiff, although it appears that the defendants also applied 
for patta under Ex. R. Ina very recent case decided by the 
Privy Councilin Seturatnam Iyer v. Venkatachala Goundan 1 
the plaintiff held a patta from the Government and sued for 
recovery of possession of the land in his patta, the defendants 
admitting that ‘they held under the plaintiff. Their 
Lordships held that the defendants must fail unless they 
could prove a permanent tenancy or any Occupancy right in 
themselves. They observed that permanence is not a universal 
and integral incident of an under-ryot’s holding ; and, if 
claimed, it must be established and that might be done by 
proving a custom, a contract or a title, and possibly by 
other means. In Ponniah Nadan v. Deivanai Ammal 2 the 
learned Chief Justice and Seshagiri lyer J., after reviewing 
the history of the ryotwari settlement have laid it down that in 
lands so held the presumption is that the ryotwari pattadar is 
the owner of the land and the burden lies on the tenants who 
claim a permanent right of occupancy to prove it. This prin- 
ciple was followed in Aiyappa Naicker v. Tirumalayappa 
Mudaliar,® decided by my learned brother and Napier, J. In 
it Napier, J., throws some doubt on a decision by myself and 
Krishnan, J., iù Muthuswami Iyer v. Nainar Ammal4 With 
due respect, his criticisms seem to me to be undeserved. We 
did not lay down any principle either for or against all tenants 


A aan amana anaa a 
e 


1. (1920) 38 M. L. J. 476. : 2. (1918) 86 M. L, J. 468. 
3. (1919) 87 M. L. J. 288, 4. (1917)7 L, W. 194. 


Subramania 
Aiyar 


v. 
On nappa 
Goundan 


C 


Spencer, J. 


Subramania 
Aiyar 
v. 
Onnappa 
Goundan. 


Spencer, J. 


638 . THE MADRAS LAW JOURNAL REPORTS.  [ VOL. XXXIX 


holding under a ryotwari pattadar but we stated that when 
a person seeks to eject another from possession on the ground 
that the defendant is a tenant whose tenancy has been termi- 
nated, the burden at the outset falls on the plaintiff to lay the 
foundation of a suit for eviction by proving that he has a right 
to eject, and this he may do by establishing a prima facie case 
of a terminable tenancy which is unaffected by any defence of 
permanent tenancy set up by the defendant, for proving which 
the burden lies on him. This principle seems to be as good 
law to-day as it was when Venkatacharlu v. Kandappa,' and the 
judgment (S.A. No. 192 of 1879) in the foot-note to Kitty 
Hegadthi v. Channamma Shettathi,2 were pronounced, and 15 
not affected by the ruling of the Privy Council that when the 
landlord’s title is conceded, the burden lieson the tenant to 
prove that he has a permanent tenancy or occupany right. 

In the present case the fact that the plaintiff now holds a 
ryotwari patta strengthens his case that the occupancy right 
has always been with him, and the defendants have entirely 
failed to prove that they have either by grant, by contract or by 
prescription acquired a permanent occupancy right. 


There was no issue framed in the suit upon the question 
whether the defendants had by long enjoyment established a 
prescriptive right of occupancy, but the District Munsif con- 
sidered that they had acquired a right by prescription in con- 
sequence of their assertion of right in 1881 in the statement, 
Ex. U and the District Judge agrees with him. But as I have 
already pointed out there was no assertion of an occupancy 
right in Ex. U, but only an assertion of an intention to continue 
in enjoyment until evicted. It was impossible to complete a 
title by prescription against the Government in less than 60 
years. The defendants were mere under-tenants of a Govern- 


ment pattadar since 1901. 


In paragraph 36 the District Munsif mentions that no 
notice to quit has been given, but the defendants did not take 
any objection to the suit on the ground of want of notice, and 
there was*no issue on the point. There is no evidence that the 
defendants have been paying rent to the plaintiff since the 


1, (1891) I. D. R.1ğ Mad, 96 2, (1904) I. L. R. $0 Mad. 528. 
4 
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pattas was granted to him in 1901, If they were in possession 
as trespassers it was unnecessary that the plaintiff should give 
them a notice terminating their tenancy. š 


In the result, I think we must allow the appeals and” re- 
verse the decisions of the Courts below and grant a decree as 
prayed for by the plaintiff in paragraph 17, Cis, (1) and (2) 
“of his plaint. Each side will bear its own costs throughout. 
Six months for removal of superstructures. 

A. S. V. — 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


[FULL BENCH.] 


PRESENT :—SIR JOHN WALLIS, Chief Justice, MR. JUSTICE 
AYLING AND MR. JUSTICE KRISHNAN. 





Rama Sahu (dead) and others Appellants* (2nd Defen- 
dant and his legal re- 
v. presentatives.) 


Gouro Ratho Respondent (Plaintiff). 


Transfer of Property Act Ss. 107 and 4— Unregistered lease for loss than six 
months—Admissibility to prove character of lesses’s possession—Registration Act 
Ss. 17 (d) and 49. 

An unregistered lease of immoveable property for less than one year id admis- 
gible in evidence to prove that the lessee held possession as tenant during the 
period mentioned in the lease and not in his own right. 

Kathtri Narasimha Raju v. ee Rajul Poomalat Udayan v. Karuppa 
Servai? approved. 

Second Appeal against the Decree of the Court of the 
Temporary Subordinate Judge of Ganjam at Berhampore in 
Appeal Suit No. 71 of 1918, (A. S. No. 275 of 1917, Ganjam 
District Court), preferred against the Decree of the Court of 
the District Munsif of Aska in Original Suit No. 400 of 1916. 


C. S. Venkatachariar, for Appellants. 
B. Jagannadha Doss, for Respondent. 
The Court (Spencer and Krishnan, JJ.) made the following 
“ORDER OF REFERENCE TO A FULL BENCH. 
Spencer, J.:—The question raised in Second Appeal is 
whether Ex. B, which is an unregistered lease for six months 
3g A. No. 2061 of 1918. I0th Sep. 1920. a 
(1916) 2M. W.N. 186. 


* 9. A..No. 2051 of 1918. 
. 4. (1915) 29 M. L. J. 721. ` 2. 
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F B, of a house at a rent of eight,annas a month, was admissible in 


Rama Yahu CVidence to prove that defendants 1 to 3° occupied the house 


2. A a 
Gots Bakke. as fourth defendant’s tenants. 


Spencer, J. “To be effective as a lease of immoveable property this 


document required registration under S. 107 of the Transfer 
of Property Act ; although being a lease for a period less than 
one year it was not compulsorily registrable under S. 17 (d) of® 
the Indian Registration Act (Act XVI of 1908). 


S. 107 of the Transfer of Property Act provides that leases 
of immoveable property from year to year orfor any term 
exceeding one year must be made only by a registered instru- 
ment, and that other leases may be made either by a registered 
instrument or by an oral agreement accompanied by delivery 
of possession. 


No place is provided by this section for written but un- 
registered leases even for periods of less than one year, whether 
accompanied by delivery of possession or not. Similarly, 9. 54 
of this Act makes no provision for written but unregistered sale 
deeds of immoveable property even in cases where the value is 
less than rupees one hundred. In fact a lessee or a purchaser 
in possession who can prove an oral agreement is better off 
than one who holds an unregistered instrument, when his title 
is in question. 


S. 4 provides that S. 107 and the material portions 
of S. 54 are to be read as supplemental to the Indian 
Registration Act. Does this signify that 5. 107 is to be 
understood as supplementing particular sections of. the 
Registration Act? If for instance all instruments referred 
toin S. 107 are to be added to the list of instruments com- 
pulsorily registerable under S. 17 of the Registration Act, 
the effect will be to enlarge clause (d) of that section by includ- 
ing leases of immoveable property for term of less than one 
year. In that case the Legislature would have to be accused 
of a very clumsy device for avoiding an alteration in the 
wording of the section which of itself does not provide for all 
leases of immoveable property without exception being regis- 
tered. Again, if S. 107 is to beread as supplementing parti- 
cular sections of the Registration Act, it may equally well 
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be taken as supplementing S. 18 and thereby making‘ the regis- 
tration of leases for more than a year optional. Thus there 
would be a contradiction in terms between S. 17 and S. 18, 

In my opinion it was only intended that S. 107 of *the 
Transfer of Property Act should be taken as a whole and read 
as supplemental to the Registration Act as a whole. 

e In Kaki Subbanadri v. Muthu Rangayya,\ there are words 
which’ imply that the learned Judges who decided that case 
accepted the argument that S. 107 of the Transfer of Property 
Act was to be read as supplemental to S. 17 of the Registration 
Act (XVI of 1908). In Muthukaruppan v. Muthu, 2 there are 
similar observations as to the effect of S. 4 to those mentioned 
in Kaki Subbanadri v. Muthu Rangayya! but with due respect I 
cannot appreciate them. The learned Judges in the former case 
avoided the difficulty, which that argument led to, by saying 
that an undertaking io occupy certain premises was not an 
instrument referred to in S. 107 of the Transfer of Property 
Act. For that matter, unregistered leases are not specifically 
mentioned in S. 107, except in the proviso which relates to 
exemption by the Local Government of unregistered leases 
fora term of less than one year. In this Presidency there has 
been no such exemption by notification of Government. The 
result is that by the amendment of this Act by Act VI of 1904 
all leases except agricultural leases, which fall. under S. 
117, must be registered. Otherwise they do not have the effect 
of passing the right to enjoy the property. But S. 49 of 
the Registration Act deals only with documents required by 
S. 17 to be registered when it declares that such documents 
shall not be received in evidence of any transaction affecting 
immoveable property until they have been registered. As I 
have ‘endeavoured to show, the document which has been 
exhibited in this case as Exhibit B is not a document falling 
under S. 17. That isa sufficient reason for supporting the 
Subordinate Judge’s reference to Ex. B as a piece of evi- 
dence in the case, and as there are no other points of law, for 
dismissing the appeal with costs. I only wish to add my regret 
that the sections of these two Acts, which deal with short leases 





l. (1909) I. L. R. 82 Mad. p. 682. 
3. (1914) I. L-R. 88 Mad. p. 1158=27 M. L. J. 497, 
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F. B. have been left in a state of øbscurity which renders the value 
ama na Bahu of unregistered documents a matter of considerable ambiguity. 
I cafinot believe thai if it was the intention of the Legislature 
to make unregistered leases for periods of less than one year 
of no practical value, they would have limited the compulsory 
. registration of leases under S. 17 (d) of the Registration Act to 

leases for a term exceeding one year. When Act III of 1877° 
was superseded in 1908 by Act XVI of that year, Ss. 17 and 
49 remained practically unaltered. Nor can I believe that it 
was intended that a tenant who receives a letter from a house- 
owner living, say in Madras, allowing him to occupy his house, 
say, in Octacamund, for six months on a fixed rent should be 
in a worse position after he commences his occupation than 
one who has only got verbal permission for such occupation. 


Gouro Ratho: 


I therefore think that this appeal should be dismissed with 
costs, but as there has admittedly been considerable difference 
of opinion in the view taken by several Benches of this Court as 
to the effect of Ss. 4, 54 and 107 of the Transfer of Property Act 
read witk S. 49 ofthe Registration Act, I agree to refer the 
question as to the admissibility of Ex. B as evidence of the 
tenancy of defendants 1 to 3, to å Full Bench. 


Krishnan, J. Krishnan, J.—The question for decision in this Second 
Appeal is, as stated by my learned brother, whether Ex. B 
is admissible in evidence to prove that the defendants 1 to 3 
occupied the suit house during the period mentioned in it as 
tenants of the fourth defendant and not in their own right. 


Ex. B is an unregistered muchilika or written under- 
taking executed by the 1st defendant in favour of the fourth 
by which he agreed to occupy the suit house as the latter’ S 
tenant for six months at a rent of eight annas a month. “That 
a lease can be made by sucha document when accepted by 
the lessor even though it is not one signed by the lessor was 
settled by the Full Bench in Syed Ajam Sahib v. Ananthanara- 
yana Aiyar, 1 overruling the opinion to the contrary expressed 
in Turof Sahib v. Esuf Sahib, 2 and Kaki Subhanadri v. Muthu 
Rangayyas °. 

1. (1910) I. L R. 85 Mad. 95 at p.99. 2. (1907) 1. L, R. 80 Mad. 822 
8. (1909) I. L. R. 82 Mad. 582, 
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The argument of the appellant against the admissibility 
of the document in evidence may be briefly stated as follows: 
Ex. B is an instrument falling under the 2nd clause of 
S. 107, Transfer of Property Act; by virtue of S. 4 Cl. 
(2) of the same Act S. 107 should be read as supplemental to 
S. 17 (d) of the Registration Act (XVI of 1908) and S. 49 


e (c) of the same Act therefore makes it inadmissible in evidence 


in proof of any transaction affecting the property as it is 
unregistered. It cannot therefore be used to prove the tenancy 
of the defendants l to 3. 

On the points that arise on the above contention there 
seems to be some difference of judicial opinion in this High 
Court. In Muthukaruppan v. Muthu 1 it was held by a Bench 
of this Court that in the analogous case of a sale for less than 
Rs. 100 dealt with by S. 54, Cl. (8) of the Transfer of 
Property Act the unregistered instrument evidencing it was not 
admissible in evidence even for the purpose of showing the 
nature of the occupiers possession. See p. 1161. The 
subsequent discussion shows that the learned Judges were 
basing their view on section 49 (c) of the Registration Act 


. though they do not expressly refer to it. This view involyes 


the position that the effect of S.4, Cl. (2) of the Transfer 
of Property Act is to make Ss. 54, Cl. 2 and 3, 59, 107 
and 123 parts of S. 17 of the Registration Act; otherwise 
S. 49 which in terms refers only to documents mentioned 
in S. 17 will not apply. The rulings in Vairananda Nadar v. 


` Miyakhan Routher, 2and Kaki Subhanadri Muthu Rangayya, $ 


(which have not been dissented from on this point) and the 
observation of the learned Chief Justice in the Full Bench case 
in Syed Ajam Sahib v. Anantanarayana Aiyar, 4 are in favour 
of tke view that the effect of S. 4 is to make S. 107 and other 
Sections referred to in it integral parts of S. 17. 


On the other hand, Sadasiva Aiyar and Napier, JJ. have 
dissented from the view expressed in Muthukaruppanv. M uthu 
in their judgments reported in Kathart Narasimha Raju v. 
Bhupati Raju.5 Napier, J. in particular observes “Iam how- 
ever unable to agree with it (that is, the view expressed in 38 
— i Gs) L L R. 38 Mad, 1188, 2 (1897) I. L. R. 21 Mad. 109, 


8, (1909) I. L. R. 32 Mad. 532. 4, (1910) I. L. R. 385 Mad 26 page 99. 
5.. (1915) 29 M. L. J. 721. 


F. B. 
Rama Sahu 
Y. 
Gono. R Ratho. 


Krishnan, J. 
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F B. Mad. 1158). The documert is not compulsorily registrable 
Rama Sahu Under S. 17 of the Registration Act and therefore we have 

v. not to consider whether the proposed use to prove the agree- 
Gouro Ratho. e 5 a : : 

a ment would not be permissible, because it would affect immo- 
Krishnan, J. 


veable property within the meaning of S. 49 of the Re- 
gistration Act. I am unable to accept the construction put on 
S.54in the above case that it requires all sale-deeds, if in? 
writing, to be registered. In my opinion it only requires that 
if the sale-deed is to be relied onto establish the transfer it 
must be registered. There being no law requiring the docu- 
ment to be registered, I see no reason whyitshould not be 
proved and used as required by the Evidence Act, S.91” and 
it was admitted in evidence to prove an oral sale. On the above 
reasoning it will be equally correct to hold that an unregister- 
ed lease-deed which is not relied on for the purpose of 
proving the creation of a lease by its own force or for the 
enforcement of the terms of it is not required to be registered 
by S. 107 Transfer of Property Act and is admissible in 
evidence for the collateral purpose of proving either an oral 
e lease or for explaining tbe nature of the possession of the 
person in occupation. i 

Again in Poomalai v. Karuppa, 1 another Bench took the 
same view. The learned Judges held that under S. 94 
(3), Transfer of Property Act, an unregistered instrument of 
sale, where the property sold was less than Rs. 100 in value, 
was admissible in evidence to prove the antecedent oral con- 
tract to sell and if coupled with delivery of possession was 
sufficient to transfer title. The learned Judges point out that 

. S. 49 of the Registration Act deals only with documents re- 
quired by S. 17 to be registered. 

My learned brother also takes the view that S. 49 (c) 
cannot be applied to Ex. B. 

In view of this conflict of judicial opinion, I think it is 
desirable to have the question settled by a Ful) Bench. | would 
therefore refer to a Full Bench the following question:— 

“ Js Ex. B admissible in evidence to prove that defend- 
ants 1 to 3 were in occupation of the plaint house as 4th 
defendant’s tenants during the period covered by it ?” 


1. (1916) 84 Ind, Case 921, 
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M. S. Ramanujam Iyengar for G. S. Venkatachariar, for Appel- 
ant. 
The question is whether an unregistered lease for less than 6 


F. B 


— 


Rama Sahu 


D e i v 
months is admissible to show the nature of possession. Herethgre is Gouro Ratho. 


no proof of any lease apart from the document. The document falls 
within S. 107 of the Transfer of Property Act and S. 4 of the same 
Act makes S, 107 part of the Registration Act S. 17 (d). The docu- 
*ment being unregistered is inadmissible to prove the nature of posses- 
sion under S. 49 of the Registration Act. 

(Krishnan, J : It is not used to prove a “transaction ” within the 
meaning of S. 49 of the Registration Act.] 

The taking of possession is a transaction. see Subbiah v. Maddu- 
letiah! Yuruva Venkata Reddi v. Maddi V eeranna? Muthukaruppan v- 
Muthu 3. S.107 of the T. P. Act has to be read as part of the appro- 
priate section of the Registration Act and that is $.17. Where both the 
Transfer of Property Act and the Registration Act are in force, leases 
for less than one year are compulsorily registrable. If the document is 
inoperative under S. 107 of the Transfer of Property Act asa lease 
you cannot indirectly make it effective by receiving it as evidence of 
the contract of lease. ‘The document is inadmissible for any purpose 
except in a suit under S. 77 of the Registration Act. Venkatasami v. 
Kristayya $, Thayarammal v. Lakshmi Ammal. © It is not admissible 
even to prove a contract of lease. Hemanta Kumari Debi v. 
Midnapur Zemindari Co., 6 Pothi Naicken v. Nagama Naicken, | 
Sreeramuln Naidu v. Ramaswamt Mudaliar, 8 Narayanan Chetti v. 
Muthiah Servai,? Vasudeva Reddi v. Nallabpa Reddi,!9, Reference was 
also made to Vairananda Nadar v. Miyakan Rowther,1! Kaki Subbha- 
nadri v: Muthu Rangayya,2 Syed Ajam Saheb v. Anantanarayana 
Iyer.18 As regards the effect to be given to S.4of the Transfer of 
Property Act. see the reasoning of Beaman, J., in Dawal Piran Shah 
v. Dharma Rajaram 14 

B, Jagannath Doss; for Respondent. There are two points in the 
case :6(1) What is the effect of S. 4 of the Transfer of Property Act ? 
Does it make S. 107 of the Transfer of Property Act part of S.17 of 
the Registration Act. (2) If so, does S. 49 of the Registration Act 
make the document inadmissible for the purpose now in question. 


1. (1907) 17M L. J. 469. 9. (1918) 15 M. L. T. 192. 

8. (1914) I. L. R. 88 Mad. 1168. 4, (1898) I. L. R. 16 M. 841. 
5. (1920) 89 M.L. J. 181. 6. (1919) I. L. R. 47 O. 485, 
7. (1915) 80 M. L. J. 462. 8. (1917) 88 M, LJ 596. 

9. (1910) I. L. R. 385 M. 68. - 10, (1914) I.L. W. 296. 
11. (15697) I. L R. 321 M. 109. 12. (1909) I. L. R. 32 M. 582, 


18. (1910) I. L. R. 85 M. 95 14. (1617) I. L. R, 41 Bom. B50. 


Krishnan, J. 


E. B. 


Rama sahu 





v. 
Gouro Ratho. 


Krishnan, J. 
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The scope of S. 17 of the Registration Act and Ss. 54 and 107 of 
the Transfer of Property Act is entirely different. S.17 merely lays 
down what documents should be registered. S. 107 of the Transfer of 
Property Act do&s not lay down that a lease for 6 months must be 
registered. The documentas such does not require registration. It 
is only when the document is relied on to prove a transfer of title that 
it is required, to be registered by the Transfer of Property Act. The 
effect of S. 4 of the Transfer of Property Act is therefore to ake 
S. 107 part of S. 18 of the Registration Act and not of S. 17. Reference l 
was made to Kathari Narasimha Raju v. Bhupati Raju, 1, Poomalai 
Udayan v. Karuppa Seryai ? Ganga Narain Gope v. Kali Charn 
Goala,® Sheikh Juman v. Mohammad Nobincoo,4 Syed Ajam Sahib v. 
Ananthanarayana Iyer.5 Craies Statute Law 1907 Ed. pp. 127, 128. 

[W. S. Ramanujam referred to Craies Statute Law pp. 297-298; 8 
A. C 753; Hasmat v. Jamir.6] In any event the document is admissible 
to prove the character of possession. The Privy Council decision in 
Varatha Pillai v. Jeeoarathnammal,’ covers the case. 

[Chief Justice.—The Privy Council had not to consider the point. 
In the High Court judgment reported in 3 Law Weekly page 1. S. 49 
of the Registration Act was not considered to affect the question.] 

At p. 249 of the report their Lordships refer to the possession 
under the unregistered gift. The argument before the Privy Council 
as well the judgment proceeded on the footing that the petition, though 
inoperative as a gift, was admissible to prove the character of 
Durasani’s possession. 

M.S. Ramanujam Iyengar, replied: 

The Full Bench expressed the following 

Opinion :—The question raised in the Order of Refer- 
ence in this case is whether leases for less than a year, which 
require registration to make them operative by virtue of 8. 
107 of the Transfer of Property Act, must be considered, by 
virtue of S. 4 of that Act which provides that that and other 
sections shall be read as “supplemental to the Indian Registra- 
tion Act,” to be documents “required by section 17 of the 
Registration Act to be registered” soas to bring them within 
the operation of S. 49 of the Registration Act which 
provides that “no document required by S. 17 to be registered 

1. $(1916) 29 M. D. J. 721. a. (1916) 2. M. W, N. 186. 
8. (1894) I. L. R. 220.179, 188. ` 4. (1917) 21 C. W. N. 1149. 


5. (1910) I. L. R. 85 M. 95=21 M. D. J. 202. 6. (1918) 28 C. W. N. 518. 
7. (1919)I. DL R. 48M, 94488 M. L. J. 818 
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shall affect any immoveable propegty......or confer any power 
to adopt, or be received as evidence of any transaction affecting 
such property or conferring such-power unless it has been regis- 
tered.” The question what precise effect is to be given to® the 
provisions of S. 4 of the Transfer of Property Act as to S. 107 
and the other sections specified being read as supplemental 
40 the Registration Act is a very nice question upon which con- 
siderable difference of opinion has prevailed in this Court and 
elsewhere. The earliest case in this Court is the case of Vaira- 
nanda Nadar v. Miyakan Rowther 1. That case, in our opinion, is 
aot an authority for the proposition that this and other sections 
are to be considered as read into S. 17. What the learned Judges 
say is that they are to be read with S. 17, and in that case 
they held that the provisions of S. 107 of the Transfer of 
Property Act that a lease for more than a year must be regis- 
tered must take full effect and could not be read as subject to 
the proviso in S. 17 enabling the Local Government to 
grant exemption in cases where the term of the lease does not 
exceed five years and the annual rent reserved does not exceed 
fifty rupees. That case was however treated in Kaki Subbanadrt 
‘v. Muthu Rangayya? as an authority for the proposition that 
the provisions oi S. 107 were to be treated as inserted in 
S. 17 of the Registration Act. There are dicta to the same 
effect in the judgments of Sir Arnold White, C. J. and of Krishna- 
swami Aiyer J. in the Full Bench decision in Syed Ajam Saheb 
v. Anantanaryana Aiyar,® but the question there was whe- 
ther a registered rental agreement executed by tenants could be 
held to be a registered lease granted by the landlord and the 
question here ?n no way arose in that case. This particular 
question was really not considered at all in Muthukaruppan v. 
Muthu 4, but it was apparently assumed that S. 107 must be 


taken to be inserted in S. 17. 


From that time the current of authority in this Court has 

set the other way. We havea decision of Sadasiva Aiyar, J. 

and Napier, J. in Kathari Narasimha Raju v.Bhupatt Raju® and 

the decision of Phillips and Bakewell, J.J. in Poomalai Udayan 
1, (1897) I. L. R 21 Mad.109. . % (1909) 1 D. R 82 Mad, 589, 


$. (1910) I.L BR. 85 Mad. 96. - 4, (1914) I. L. R. 88 Mad. 1158, 
5, (1915) 29 M. L. J. 721 (8. C. 81 Ind, Cas, p. 52.) 


F. B, 





Rama Sahu 
v. 
Gouro Ratho. 


Krisbnan, J 
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F. B, v. Karuppan Servai,| and the referring judgment of Spencer J. 
Rama Bahu im the present case. 
Gonto habia: ‘Turning to the other Courts, we have the two respéc- 
KeA tive’ views of S. 4 forcibly presented by Mr. Justice Beaman 


on the one side and by Mr. Justice Macleod as he then was, 
on the other, in Dawal Piranshah-v. Dharma Rajaram. 2 
As we have said the point isa nice one and either view is a® 
possible view but after carefully considering the question we 
are inclined to agree with the view of Mr. Justice Macleod 
for the reasons stated by him rather than with the view taken by 
Mr. Justice Beaman. All that S. 4 says is that S. 107 
and other sections are to be read “as supplemental to” 
the Registration Act. ‘Supplemental’ has been defined as 
meaning “added to”. We think that if the legislature intend- 
ed that these provisions should be treated for all pur- 
poses as inserted in particular sections of the Registration Act 
it was for the legislature to say so. We are not prepared, as a 
matter of construction, -to say that the provisions of 8. 107 
which says that a written instrument in order to have the 
effect of a lease for less than a year must be registered must be 
taken to have been inserted in S. 17; if not, such a lease is not ` 
a document required by S. 17 to be registered and S. 49 can 
have no application to the case. Spencer, J. in his referring 
order has pointed out that anomalous results follow from the 
other view. That however is not the ground of our decision. 
We are not satisfied that the legislature has sufficiently indicated 
its intention that these sections should be considered as inserted 
in S. 17. Our answer must therefore be that the document is 
admissible. The question however loses much of its import- 
ance if, as has been contended before us. the Privy Council in 
Varatha Pillai v. Jeevaraihnammal, $ arejto be understood as 
ruling that documents which are compulsorily registrable 
under S. 17 and so governed by S. 49 of the Registration Act 
may nevertheless be admissible in evidence to prove the cha- 
racter of the possession. 


A. V. V. 





1. (1916) (2) M. W. N. 186 S. O. 84 I, 0. 991. 
a. (1917) I. L.R. 41 Bom. 550. 
3, (1919) L. R. 46 I. A, 285=1. L. R. 43 M, 244=38 M, L. J. 818. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 
PRESENT :—SIR JOHN WALLIS, CHIEF’. JUSTICES. MR. 


e JUSTICE AYLING, MR. JUSTICE SADASIVA AIYAR, MR. JUSTICE 
NAPIER AND MR. JUSTICE KRISHNAN. 


„The Secretary to the Board of Revenue 


Incoọme-tax, Madras ... Petitioner.* 
. U od 
Messrs. Al. Ar. Rm. Arunachalam Chettiar 
and Brothers ... Respondents. 
Income-taz Act, Ss. 8 (1) 5 and 9— Money lending business—Interest not received F. B 
in the year of account— Liability to tag. — 
Interest becoming due to a money lending firm in the year of account but no} ga A 
realized ia cash or by adjustment in the accounts is nab liable to tax under Act Board of 
VII of 1918 Revenue, 
Madras 


Per Sadasiva Aiyar, J.:—Interest which became due to a Nattukkottai Ohetiy a 
Firm in Brivish India which was not realized in cash or by adjustment of accounts Arunachalam 
would be such income as'would be liable to be taxed under the Income-tax Act Chettiar. 
VII of 1918 if such interest-money had become due to the assesses in the manner 
and in the sense that it was so completely under his control that by an aot of 
his will he could receive if in cash without grentar trouble than is involved in 
drawing money irom his bankers. 

Case stated under section 51 of the Income-tax Act, VII 
of 1918 by the Secretary to the Board of Revenue, Income-tax, 
Madras. 

E. V. Krishnaswami diyar and V.. Rajagopala Aiyar, for the 
assessee. The Income-tax Act (VII of 1918) does not define “ income’, 
It merely imposes a tax on income. ‘Income’ involves the idea of 

“receipt. It means what comes in or is realized in the year. Stroud’s 

Judicial Dictionary 946 ; Oxford English Dictionary} Per Jessell M. 
R. in Jones v. Ogle. 1 Tennant v. Smith 4 ‘Income means actual 
receipts or what goes into the pocket. 

[Bhe Chief Justice —Referred tọ Colguohon v. Brooks 8.) 

That case supports the assessee s contention. In its earlier 
stages it is found reported in 19 Q. B. D. 400 and 210. B. D. 52. In 
the Court of Appeal the majority of the Judges (Fry, L. J. dissenting) 
held that actual receipt was necessary in the United Kingdom to make 
the income taxable and the House of Lords upheld the view of the 
majority. The scheme of the In dian Act clearly shows that it is only 








“Ref. C. No. 2 of 1920. | ‘6th October, 1920, 
1! (1872) 42 L, J. Oh. 335. “2. (1892) A.O. 150, 164, 
3, (1889) L. R. 14. A.O. 493. 
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F. B. the income that has been received in the year of assessment, either 
The actually or constructively, that is taxable. 
Secretary, e[The Chief Justice:—We have to deel with income by way of 
ERS profits.] : 
Madras [Napier, J. A debt is not income. | 
Araco No. What is outstanding cannot be income: The Board of 


Chettiar. Revenue rely on S. 3 Cl. (1) of the Act. That section does not define, 
income but merely imposes restrictions as to what should bee taxed 
It deals with the question when income is to be taxed and not with 
what income means or includes. But S. 3, sub-S. 2 Cl. (8) 
conclusively shows that it is only the receipts that are to be 
taxed under the section. The implication is quite clear. S. 5 

deals with categories of taxable income and Ss. 6-11 deal with 
what is chargeable under each category and the basis for its computa- 
tion. S. 6 deals with salaries reeeived and not salaries earned but not 
received. Similarly S. 9 deals with profits of any business, It will 
be noticed that the deductions allowed under S. 9 are all cash pay- 
ments out which must necessarily come out of the actual receipts of 
the business in the year of assessment. The nature of the deductions 
allowed gives a clear indication as to what should be charged and that 


is actual receipts. See Mersey Docks Harbour Board v. Lucas, 1 
S. 7 which speaks of interest receivable on securities is not against 
the above contention for such income is taxed at the source and the tax 
is paid not by the assessee but by somebody else on his behalf. It 
is this income which is contemplated in S. 19 when it talks of income 
“ accrued to the assessee,” In S. 10 (3) the words are “professional 
fees paid.” The return to be made by the assessee under S. 17 
of the Act has only to specify the income received. See Form 
No. Dat page 66 of the Income-tax Manual, (edn. 1919) and also 
the instructions to auditors at p. 68. 

[The Chief Justice: The question is how, are the profits of a 
business to be calculated | The profits of a business are the excess 
of the return over the outlay. To be taxable, the profits must be 
income first and income involves the idea of receipt. 

(Sadasiva Iyer, J: “ Profits” might mean good debts, as in the 
case of balance sheets of companies.] 

Actual receipt is essential. See Russel v. Town and County Bank 2 
Gresham Life Assurance Co. v. Bishop. 8 See also Per Lindley, 
L. J. in Gresham Life Assurance Society v. Styles 4, Profits mean the 


nn a 
i. (1888' L. R. BA. 0, 891 af 903. 2. (1887) 18 A. O. 418 app. 424. 
8 (1902) A. C. 287. 4, (1890) 25 Q. B. D. 852 
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surplus in receipts after paying expenses. Dent v. London Tram- 
ways Co. 1 Mersey Docks and Harbour Board v. Goldsmith Lucas 2 
Erichson v. Last, App 3 Board of Revenue v. Ramanathan Chéiy. 4 
Colquohon v. Brooks 5 was a case arising under case 4 of Sch®D to 
the English Act. The profits there were not received in England. The 
case is distinguishable. The language of the Act of 1843 was “ entitled 


i Sy 
F to receive , 


(Krishnan, J :—Supposing you get an interest of Rs. 500 in 
the 6th month of the investment and in the 8th month lose Rs. 1,000 
of the principal, will you pay tax on 500 ?] No. 

(Krishnan, J :—Under what section do you claim the deduction.] 

You have to adopt a commercial mode of calculating profits. 

| Napier, J :—As in a profit and loss account.] 

No. That is different from calculating profits for purposes of in- 
come-tax. The tax provides only for specified deductions. 

[Sadasiva Iyer, J: —You can also add the commercial deductions.] 


Even for the purpose of declaring dividend, estimated profits are 
‘not taken into account. Halsbury Vol. 16, p. 650. At any rate 
for purposes of assessment to income-tax, a different rule has to be 
adopted. Per Lindley J.—In Gresham Life Assurance Society v. Styles § 
The indication afforded by the other sections of the Act is in 
favour of the above contention. If non-receipted income is to be 
taxed each year, then at the time when it is received ina lump, say 
at the end of the third year of investment, the tax will have to be 
paid on the total income received for all the three years, See S. 19 
of the Indian Income-tax Act. ‘The contention of the Crown would 
lead to a double taxation one each year and again when the interest 
is actually received in a lump. Ss. 31 and 32 of the Act also show that 
actual receipts alone are to be taxed. There is no imaginable reason 
why the legislature should tax a minor and an adult differently. 


[Krishnan J :—S. 33 of the Act is against your contention.] 


g No. What is ordinarily not “income ” is made such by S. 33 of 
the Act. The practice of the Revenue authorities has uniformly been 
not to tax such income. See pp. 64-65 of Income-tax Manual, 
(1886). Such practice is entitled to weight even in a Court of 
Law. Board of Revenue v. Ramanathan Chetty 4. The construction 
contended for by the Crown is unreasonable. Moneys which may 
not be realized or received should not be held liable to taxation. It 

1, (1880) 50 L.J.Oh. 192 at 196. 2, (1883) 8A. ©. 891 at 908. 
8. (1881) 51 L. J.Q. B. 86. 

4, (1919) I.L. R.43 M. 73, pp. 85 and 90=37 M. L. J. 663. 

b. (1889) 14 A, O. 498. 6. (1890) 25 Q. B. D. 525 


F. B. 
The 
Secretary 
Board of 
Revenue, 
Madras 


Y, 
Arunachalam 
Chettiar. 


F, B. 

The 
Seoretary, 
Board of 


‚Revenuo, 
Madras 


D. 
Arunachalam 
Chettiar. 


Wallis, G. J. 
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is not possible to give a correctereturn of income, as in the case of in- 
terest allowed on current accounts by certain banks which make 
up their accounts in June and December, 

. Lhe Hon.The Advocate General:—The reference deals with the case 
of a money lending business and not to with solitary or isolated invest- 
ments. In the case of such a business, the question is, are you to tax 


the earned income or the actually received income. S. 3 (1) of Act III, 


of 1918 places the matter beyond doubt. Look at the contrast between 
the words “ accrues” or “ arises ” or “is received”. Cf. also S. 7 of the 
Act dealing with interest on securities and S. 19 of the Act which 
contemplates taxation of income accrued but not received. In Ss. 
31 and 32 profits to which the assessee is entitled are taxable. 8. 9 
of the Act taxes profits of business. The question is what are 
profitsin a business and how are they calculated. See Snelling on 
Income-tax, p. 15; Colquhoun v. Brooks 1 especially, the opinion of 
Lords Fitzgerald and Macnaghten. The opinion of Fry, L. J. in 
the Court of Appeal in Colquhoun v. Brooks? as regards the meaning 
of “arise” and “accrue” as distinct from “received” was not 
dissented from by the House of Lords on appeal in 14 A. C. 493. 
The House of Lords had no -diffculty in arriving at the conclusion 
that the income of the business included profits which had not 
been paid or credited in the accounts. But the income was not 
held taxable as English Statute required receipt in England 
Fletcher Moulton, L. J. in In re Spanish Prospecting Co., Ltd. ® 
lays down the test correctly, Reference was made to Rhymney 
Iron Company v. Fowler 4 Gresham Life Assurance Co, v. 
Bishop 5 Mathews v. Cork Cc. § In re Cravens Mortgage: Davies v 
Craven 7, The opinion of Kekewich J. in Badham v. Williams 9 not, 
cited by the other side, seems to be against the above contention.’ The 
income-tax is an annual tax and the annual profits in a business 
sense must be taxed irrespective of hardship in individual cases. 

K. V. Krishnasawmi Iyer in reply. 

The whole argument for the Crown rests on S. 3 (1) which® does 
not define income. Reference was made to Stroud’s Judicial Diction- 
ary, pp. 948, and 1571 for definition of profits; Badham Williams. 8 

The Court delivered the following | 


Judgments :—The Chief Justice 1—The only question 
argued before us was whether money which became due toa 








1. (1889) 14 A.C. 498. a, (1888) 310. B.D. 52, 64. 
8. (1911) 1 ch. 92, 4, (1896) 2Q. B. 79, 80. 
5. (1902) A. 0. 287. - 6, (1910) 21r. Rep. 591. 
7. (1907) 2 ch. 448. 8. (1902) 86 L. T. 191. 
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money lending firm in the coursé of ‘its business by way of 
interest in the year of account, or year on the income of which 
the tax is to be assessed for the current year, is,to be treated as 
part of the assessable income for that year of account although 
it was not recovered or realized by the firm in that year either 
in cash or by adjustment in the accounts. 

Income is defined in the “ Concise Oxford Dictionary of 
Current English” adapted from the great Oxford Dictionary 
and published at the Clarendon Press as “ Periodical (usually 
annual) receipts from one’s business, lands, work, investments 
etc ; income-taz (levied on this).” This is also the legal accept- 
ation of the term, as appears from Stroud’s Judicial Dictionary, 
and numerous definitions, some of which are there cited while 
others have been referred to by Mr. K. V. Krishnaswamy in 
his argument for the petitioners. Lord Selborne’s, “income 
” is the interest, and at the same time 
sufficiently indicates that the taxation of interest which has not 
come in is not within the scope of an Income-tax Act. The 
use of the Word income in S. 3 of the present Act, on which 
some reliance is placed in the reference, also seems to me to 
be entirely in accordance with this view. That section which 
appears under the head of" Taxable income,’ provides in eftect 
that the income which is to be taxed under the Act is income 
from whatever source derived if it accrues or arises or if it is 
received in British India, that is to say, income which accrues 
or arises in British Indiais taxable even if it is received 
elsewhere as in England, while income which is re- 
ceived in India is taxable even if it accrued or arose 
out of British India. With this may be compared the more 
stringent provisions of Sch. D of the English Income Tax 
Act, 1918, which makes residents in the United Kingdom 
liable in respect of annual profits or gains accruing or arising 
from any trade or business whether the same be carried on in 
the United Kingdom or elsewhere. What we are concerned 
with in the present case is, not the liability of the petitioners 
to pay income tax which is admitted, but the way in which 
the income they derive from their business is to be earrived at. 
That of course is to be ascertained by reference to the provi- 
sions of the Act regarding the particular class of income, 
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which in this case is “ Inconte derived from business,’ but in 
construing these provisions and the uniform interpretation 
whith has been put upon the . corresponding provisions of the 
English Acts, it must always be borne in mind that in its 
natural and legal meaning income means periodical receipts, 


that an income-tax is therefore presumably a tax on annual 
` receipts, and that, while it is open to the legislature for good® 


and sufficient reason to enact that debts which have not been 
paid but are still outstanding shall be treated as income for 
the purposes of the Act, the Court would not be justified in 
attributing such an intention to the legislature, in the absence 
of the clearest and most express language. As observed by 
Warrington L. J., in Inland Revenue Commissioner v. Blott, 1 
with reference both to the Super Tax Act and the Income Tax 
Acts, “ It is income and income only which is brought into 
charge.” 

The tax on income derived from business, which is the 
class of income with which we are dealing, has never been 
charged on the actual receipts of the year, which would involve 
postponing the levy of the tax to the following year, but 
has been charged in England on the average income for the 
three previous years. The language of Rule 1 of Sch. D 
of the English Income-tax Act 1918, which has superseded 
all the earlier enactments, dealing with this class of income 
requires the tax in respect of trade not otherwise provided for 
to be “ computed on the full ambuni of the balance of the profits 
or gains upon a fair and just average of three years ending, etc. 


In Coltness Iron Co., v. Black g Lord Blackburn traces this 
provision back to the Income-tax Act of 1803, 43 George III 
C. 122, and observes. “ Instead of saying that the duty should 
be imposed on a fair and just average of the amount of the 
profits for three years, it is imposed ‘on the balance’ of such 
profits. I have not been able to discover any difference in ¢he 
meaning of the two phrases.” Now, as I shail show, the uni- 
form construction placed by the Courts on this provision 
occurring as it does in an Act the general scope of which is to 
impose a tax on annual income, which as already pointed out 

1. (1920) 2 K. B. 257, 267, 2, (1881) 6 A. 0,816. 
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means annual receipts, has been that it refers to the difference F. B. 
between the amount of the receipts of the business for three ena 
years and the expenditure incurred in earning them. lhis Board of 
interpretation has been accepted by the legislature which® left Seid ens 
this somewhat oldfashioned phraseology unaltered for so | alam 
many years with a full knowledge of the interpretation placed —Ohettiar. 
eupon it by the Courts and has even reproduced it without Wallis, O. J. 
material alteration in the new consolidating Act of 1918. 
Fully accepting the view that the tax is to be assessed on the 
basis of the receipts for three years, the legislature has confined 
itself to legislating as to the deductions which are allowable 
on the other side of the account in order to arrive at the taxable 
income, and, as will be seen, the Indian Legislature in the 
corresponding S. 9 of the present Act has followed exactly the 
same course. 
It would be endless to cite ail the cases in which the 
profits and gains on which the tax is computed under the 
schedule have been held to be receipts. In Rhymney Iron 
Company v. Fowler, 1 the Revenue Authorities observed in the 
case submitted for the opinion of the Court that “the balance 
of profits and gains had repeatedly been held in the Exchequer 
Courts to be the difference between the receipts and the ex- 
penditure necessarily incurred in obtaining those receipts.” In 
Gresham Life Assurance Society v. Styles, 2 Lord Esher described 
this balance as “ the difference between what was received in 
any three years and what it cost to obtain- those receipts.” ‘| he 
rule was again laid down practically in the same terms by 
Lords Atkinson, Parker and Parmoor in Inland Revenue 
Commisstoners v. Southend Ou Sea Estates Company, Lid., 3. 
Something has been said about commercial balance sheets, 
but ih Greshem Life Assurance Society v. Styles, 4 Lindley L. J. 
observed that “the Rules in Sch. D were very different 
from the rules ordinarily employed in trade in ascertaining 
the net profits divisible among those carrying it on.” Even 
so, as pointed out by Sir Francis Gore, the learned author of 
the article ‘Income Tax’ in Vol. 16 of Halsbury’s Laws of 
England, who left his practice at the Barto become solicitor 


1, (1896) 2Q.B.79—80. 9. (1890) 25,Q.B.D 851, 364—5, 
8. (1915) A. O. 428, 4. (1890) 25 Q. B. D. 851. 
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to the Inland Revenue and writes with much experience of 
the subject, the difference between the commercial and the 


incojne-tax balance sheet is not as to the receipts side but as to ` 


the ededuction “side of the account. He says at page 650 
paragraph 1310. “The profits of a trade or business would for 
commercial purposes seem to be the difference between the 
receipts and the expenses necessary to earn them. In estimat- 
ing profits, ho vever, for the purpose of income-tax the srules 
specifically prohibit a variety of deductions some of which 
would probably form proper subjects of deduction in a com- 
mercial balance sheet.” The same view is taken by Kekewich 
J. in Badham v. Williams, } dealing with the case of two 
solicitors going into partnership and getting a good deal of 


business in the first year for all of which they would only be 


paid later. In sucha case the learned Judge points out there 
would be no profit or income for the first year for the purpose 
of income-tax or otherwise, though there might be a good 
prospect of profit or income in future years against which the 
partners might be justified in borrowing. Lord Moulton’s 
method of calculating profit or loss for a particular period in 
Spanish Prospecting Company, Limited, In Re 2 as the difference 
between the valuation of the total assets at the beginning and 
end of the particular period was not made with- reference to 
the Income-tax Acts and could not be applied to them con- 
sistently with the authorities to which I have referred. The 
learned Advocate-General relied upon the decision of the 
House of Lords in Colquhoun v. Brookes 8 but the only question 
in that case was whether a resident in Great Britain was liable 
under the language of the English Incoms Tax Acts to be 
assessed on the profits of a business” which arose or 
accrued in Australia and were not received by “him 
in the United Kingdom. It was held that he was not 


liable to pay any income-tax on such profits, and no. 


question arose as to the amount at which they were to be 
assessed. The respondent was apparently willing to pay, if 
liable, upon a sum of £ 9,000 odd which probably was not 
very different from the sum which he would have been liable 








1. (1902) 86 L. T. 191. a. (1911) 1 Ch. 92, 
8. (1889) 14 A. 0, 498, P 
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to pay if assessed regularly under the schedule on the average 
profits for the three preceding years. 


Coming now to the Indian Statutes, under the Indian 
Income-tax Act, 1886, trade profits were chargeable under 
“Cl. D. Other sources of income,’ and under 8. 15 (1), 
the assessment was to be made on the income accruing during 
tie preceding year. This was admittedly interpreted in practice, 
and I think rightly, as meaning the receipts of the previous 
year less the cost of earning them. In the Indian Income-tax 
Act, 1918 “Income derived from business” forms the fourth of 
the six classes of income specified in S.5. By S.9 “ the 
tax, that is Income-tax, “shall be payable by an assessee under 
the head “Income derived from business” in respect of the 
profits of any business carried on by him.” This means on the 
amount of the profits, and is therefore identical in scope and 
meaning with the provision in Sch. D of the English Acte 
as interpreted by Lord Blackburn in the passage to which I 
have referred. S. 9, which is clearly modelled on Sch. 
D ofthe English Act, also follows the Schedule in regu- 
lating the deductions which are allowable on the other side 
of the account, the main difference being that under S. 18 
(5) of the Indian Act the assessment is to be on the aggregate 
of the assessee’s income in the previous year chargeable under 


the head, and not as in Sch. D to be computed upon the. 


average profits for the previous three years. Unpaid debts, 
whether consisting of principal sums or interest, in so far as they 
are bad are allowed as deductions under the statute and do not 
otherwise come into an Income-tax balance sheet. 


Having regard to the uniform interpretation placed by 
the C8urts on the corresponding language of Sch. D and 
accepted by the legislature, it is not in my Opinion open to this 
Court to place a different interpretation on the word “profits’’ 
occurring in S.9 of the present Act and to hold, as con- 
tended, that they include not only receipts but also claims for 
interest which have fallen due but have not been paid within 
the year of account and therefore form no part of the income 
of the year in its natural and legal sense. Such interest when 
it is paid will necessarily form part of the profits or receipts 
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of the year in which it is, paid and I can see no reason for 
including it in the profite or ‘receipts of an earlier year. If 
the present Act is found to admit of extensive evasion in ` 
India, the rethedy in my opinion is to be found in an alter- 


ation of the law. 


Since this opinion was written, the report of the recent 
decision of the Court of Appeal in National Provident Instit- 
tion v. Brown 1 has become available. It was there held that the 
words in Schedule D, “profits on discounts” and “profits on 
interest” in the Income-tax Act must mean profits arising 
from discounts received on discounting transactions and profits 
arising from interest received on securities, bearing interest and 
Lord Sterndale, M. R. observed “The amount received is in my 
opinion to be taxed in the year in which it is received. Al- 
though it may be accruing over several years it only becomes 
taxable income in the year in which itis received.” These 
words in my opinion supply an answer to the reference.. 


Ayling, J.—The question referred to usis whether interest 
which became due to a money lending firm in the year of 
account but was not realized in cash or by adjustment in the 
accounts is liable to income-tax under Act VII of 1918. 


I think the answer must be in the negative. I find it 
impossible to hold that the mere fact that the assessee has 


‘become legally entitled to a sum of money as interest justified 


the inclusion of that sum either as “income” or “ profits of 
the business” within the meaning of S. 9 of the Act. It may 
be found impossible to recover the amount due, and I 
observe that S. 9 contains no proviso for deduction of bad debts, 
nor is there any provision as in the English Act referred to by 
my brother Napier for the valuation of doubtful debts, “On the 
other hand, I would emphasize the word “ adjustment”’ which 
I take to mean a constructive receipt. I agree with Napier J., 
that if a person entitled to receive interest agrees with his 
debtor to let the’ money stand in the hands of the debtor either 
by way of deposit or as afresh loan or investment that would 
amount to a constructive receipt or “ adjustment,” and would 
justify the inclusion of the sum in question as profits or income 
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just as much as if it had been received in cash. Such an 
agreement might be express or implied : but should not in my 
Opinion be inferred solely from the failure to:take any steps fer 
realization. | i ý 


This seems to me the reasonable construction of the Act 
as it stands. If it involves practical difficulties in working, the 
rémedy seems to be in amendment of the Aci. 

I think it unnecessary to add to the exhaustive discussion 
of the authorities by my Lord the Chief Justice and my learned 
brothers. | 


Sadasiva Aiyar, J.—The question referred to us by the 
Board of Revenue under S. 51 of the Income-tax Act, 
VII 1918, is formulated vaguely thus in paragraph 3 of the 
letter : whether the interest in question accrued or arose in 
British India within the meaning of the Act. In paragraph 
I of the letter, “the interest in question ” is described as 
“interest which became due in the year of account but which 
was not realized in cash or by adjustment in the account.” 
One other sentence in the Board's letter refers to “ interest 
accrued but not realized.” Thus taking the letter as a whole 
the question referred to us might be expanded thus: whether 
the interest which became due in the year of account to a firm 
of Nattukottai Chetties in British India but which was not 
realized in cash or by adjustment in the accounts is income 
which accrued or arose in British India within the meaning of 
S. 3 (1), of the Income-tax Act, VII of 1918. 


Section 3 (1) uses four verbs in the clause “to all income 
from whatever source it is (1) derived, if it (2) accrues or (3) 
arises or (4) is received in British India.” The Board of 
Revénué assumes in its letter that because in its opinion, the 
income in question was not “ realized” (a fifth verb) the in- 
come was not “received” within the meaning of the 4th verb 
“fs received.” As regards the verbs “accrues” and ‘‘arises,” 
they are both interpreted in the Board’s letter as meaning 
“becomes the subject of a right to receive’. (The word 
“‘accrues” seems to be the more, appropriate word toebe used 
in connection with a periodically recurring right to receive 
an income which is usually definite in amount while “arises’’ 
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seems to be used more appropriately and frequently in connec- 
tion with a business in which rights arise to receive income of 
a*more fluctuating kind and at more uncertain intervals). 

Bg 


Very learned and subtle arguments were advanced before 
us on both sides based on the various shades of meaning in 


which the six verbs “ derive,” “ accrue, ” “ me 


arise, receive,” 
and the two nouns “ income” and 
“profits ” (with the grammatical variations of some of these 
words) have been used in the several English and Indian In- 
come-tax Acts and in the numerous English decisions dealing 
with the provision of certain English Acts. It must be ad- 
mitted that large numbers of words are not used (either in 
the English Language, or in any other language) with such 
precise and exclusive meanings as to give no room for doubt 
as to their exact meanings in particular contexts. I may add 
with profound respect that the language used in the English 
decisions quoted to us is not free in many cases from the 
ambiguity involved in the use of several of the above words 
each with different shades of meaning. I was therefore not 
much impressed with arguments based upon the root mean- 
ings of such words as “income,” “received,” etc. In Colquh- 
oun v. Brooks 1 Lord Fitzgerald says:—‘‘ The case stated 
further finds “the amount standing to the credit of Mr. Henry 
Brooks in the books of the Australian firm, as representing the 
estimated profits due to him for the year ending April 1885 
would, if realized, amount to the sum of £9,219. This sum of 
£9,219 was arrived at by an estimate and valuation on taking 
of stock on a certain fixed day, after deducting therefrom the 
estimate and valuation of the preceding year but as a matter of 
fact, only a portion of the amount had been actually realized.”’ 
After thus stating the case, the learned Lord proceeds: “At 
first sight it struck me very strongly that the respondent was 
chargeable here” (that is, in England) “for income-tax in 
respect of this sum of £9,219, though not actually received 
in this country, but as being income arising out of trade 
carried,on in Melbourne his share of the profits having been 
actually ascertained and fixed and accruing to him in this 


———————_— eee eee _ UN ST je 


1, (1889) 14 App. Cas. 498. 
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sense, that it was so completely ender his control that by an act 
of his will hé could have it actually transferred to his bankers 
here, There would be no hardship, and nothing dangereus or 
to be deprecated in charging the respondent on his sHare of 
profits so ascertained, but the facts of the case do not warrant 
our doing so. On looking critically at the findings in the case 
it will be perceived that there is no sufficient finding to 
warrant us in coming to the conclusion that the profits of the 
Australian firm have been so ascertained for the year 1885 as 
to be legitimately the subject of taxation here. It is only put 
that the profits due to him would ¢f realized amount to £9,219, 
“asum arrived at by an estimate and valuation” on stock- 
taking on some particular day (not stated) and “ deducting 
therefrom the estimate and valuation of the preceding year” 
(also made on a day not stated), “but as a matter of fact only 
a portion of the amount had been actually realized ” 
the meaning of the word “realized” there is I do not kwow.” 
Lord Herschell and Lord Macnaghten and Lord Halsbury, 
(Lord Chancellor) have notin their judgments in this case 
expressed dissent from the above observations of Lord 
Fitzgerald. The decision itself depended on the answer to 
the question whether the profits or gains arising from the 
‘Melbourne business of Brooks fell under the fifth case of 
Schedule D of the English Income-tax Act, 5 and 6, Vict. 
Chap. 35, S.100 whose language is somewhat peculiar and 
special and which speaks of sums actually received in Great 
Britain. It was held by all the Law lords that mere “arising” 
or “accruing” of the profits in England will not do, that they 
must also be received in England, and that the words “‘aris- 
ing” and “ accruing' do not mean the same thing when used 
in connection wilh profits or gains as the word “ received.” 
No doubt, the words “‘accrues’”’ and ‘‘arises’’ in S. 3 of the 
Indian Income-tax Act cannot have (except in the very special 
circumstances referred to by Lord Fitzgerald) the same mean- 
ing and legal effect as the words is received.” S. 9 (1) 
of the Income-tax Act uses the words “ income derived from 
business ” by an assessee as synonimous with “ profits of any 
business carried on by him.” In Colquhoun v. Brooks 1 which 
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is the case which went up frem the Court of Appeal to the 
House of Lords in 14 Appeal Cases 493. Fry, L.'J. says: “I 
cannoé read the words arising or accruing” as meaning 
“ received by.” In Spanish Prospecting Company, Limited, In re 1 
Fletcher Moulton, L. J. goes elaborately into the question what 
is income from profits of a business -and comes to the conclu- 
sion (as I understand him) that what is treated as profits bya 
reasonable auditor auditing the accounts of a business fora 
particular year might be reasonably treated as “income or pro- 
fits’ accruing or arising or received from the business for the 
purpose of income-tax. The learned Lord Justice deals at 
length with the meaning of the word “ profits ” in pages 98 to 
101. He says that the word has a “ fundamental meaning ” but 
in mercantile phraseology, the word may at times bear mean- 
ings indicated by the special context which deviate in some 


_ respects from this “fundamental signification.” Then he says 


“ the fundamental meaning is the amount of gain made by the 
business during the year. This can only be ascertained by a 
comparison of the assets of the business at the two dates ” and 
then the learned Lord Justice proceeds to show how the net as- 
sets must be valued in money and “ how difficult in practice” 
it may be “ to follow out the strict consequences of the legal 
conception.” 

The small handbook relied on by the Advocate-General, 
namely Snelling’s Income-tax Practice (see p. 15) also takes 
the same view. I do not intend to refer to the other author- 
ties quuted on both sides. I am not prepared with the greatest 
respect to go as far as Fletcher Moulton, L. J. and to hold 
that the income derived from profits (whether the derivation 
is by way of accruing, arising or being received) should be 
calculated on the basis of the usual annual “ profit and loss ” 
account (subject of course to the special provisions of the 
Income-tax Acts which usually impose limitations on the 
deductions allowable for repairs of business premises and 
damage or destruction of building, machinery and plant, 
depreciation and so on) and that such income is liable to tax 
as “ received?’ in the commercial sense. If the opinion of 
Fletcher Moulton, L. J. is to be followed, a business might 
1, (1914) 1 Oh. D. 95. 7 
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have made no “ profits” at all ia the popular sense in a parti- 
cular year (or might have even incurred loss), but because the 
commercial value of some items on the “assets” side, say, 
consisting of the business premises and the plant had risen in 
price, income-tax might become: leviable on “ profits’? shown 
on paper in the “ Profit and Loss” account. Ido not think 
having regard to the rule that fiscal statutes should be con- 
strued strictly in favour of the subject that the legislature 
should be held to have intended to levy income-tax even in 
such a case in the absence of unequivocal language to that 
effect. 


However, even having regard to this canon of strict con- 
struction, I am of opinion that profits which were received in 
a year include not only money actually received but money 
which in the language of Lord Fitzgerald had accrued or 
arisen in the sense that it was so completely uncer the assessee’s 
control; “that by an act of his will he could have it actually 
transferred to his bankers.” (The words “accrue” and ‘‘arise”’ 
are no doubt usually, confined to moneys which are due but 
aot received and hence are used as alternatives to “‘ received ” 
in S. 3), (See also Board of Revenue, Madras v. Ramanathan 
Chetly.1 )While moneys accrued which cannot be immediately, in 
a business sense, received at the will and pleasure of the assessee 
ought not to be said to have accrued in such a manner as to 
have the same legal effect as moneys received, I think that an 
assessee should not be allowed to evade payment of income-tax 
on interest and other moneys which have become due to him 
in such a manner that he could at pleasure receive them for 
reinvestment or otherwise or could get into his hands at once 
or within the reasonable time usually necessary to cash a 
cheque on a banker or which he knows will be treated accord- 
ing to the usual course of business by his banker debtor as 
reinvested by him (the assessee). Whether any such profits in 
the shape of interest or other moneys had become due to the 
assessee in this immediately available manner and whether his 
omission toshow them in his accounts as profits was con- 
sequently attributable to his intention to comniit 2 fraud upon 
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the income-tax revenue are questions of fact which must be 
decided in each case on the facts of that case and on the 
custot and practice of the assessee’s and his debtor's business 
arrangements. The argument of Mr. K. V. Krishnaswami 
Aiyar that only those interest moneys which have become 
entered as cash receipts in the assessee’s accounts or which 
have actually been placed in his hands can be considered in 
arriving at his income for purposes of taxation goes in my 
opinion to the other extreme. If an assessee chooses to leave 
his interest income with his customer who is also a banker 
and does not bring it into his accounts as income on the date 
it falls due but he knows that his banker-customer would 
credit the money in his accounts in favour of the assessee and 
allow him interest thereon from the date ofits accrual or if 
the assessee could at any time draw upon the customer 
for that money and obtain actual receipt of that sum in 
due course of business, I think that such interest-income has 
accrued and arisen of that year in such a manner that the legal 
effect is the same asif it had been “received” by him and 
that it is liable to be charged income-tax thereon. Itis well 
known that deposits of moneys carrying interest are made with 
a Nattukottai Chetty firm not only by other Nattukottai Chetty 


firms but by gentlemen earning rich incomes in other profes- 
sions. Take acase where Rs. 10,000 a year is the year’s 
interest-income from such an investment with A, a Nattu- 
kottai Chetty Firm by B, another Nattukottai Chetty firm ora 
rich professional gentleman who has retired from his profession. 
A at the end of that year adds Rs. 10,000 to the credit of B in 
his accounts but B makes no entry in his accounts of the 
receipt of that money. B has some lands which yield him 
sufficient for the maintenance of his family and allows the 
interest to accumulate with the A Chetty, drawing only Rs. 500 
or Rs. 1,000 out of the interest annually either for expenses or 
in order that no question of limitation might arise (assuming 
that there is any risk of that question arising in such cases). 
Is B to escape taxation on the Rs. 10,000 income though that 
income is being credited in his favour and he knows that he 
could receive it in cash at any time he wishes ? 
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My answer to the question therefore is that the interest 
which became due to a firm of Nattukottai Chetties in British 
India which was not realized in cash or by adjustments of 
accounts would be such income as would be liable to be taxed 
under the Income-tax Act, VII of 1918, if such interest-money 
had become due to the assessee in the manner and in the sense 

ethat it was so completely under his control that by an act of 

his will he could receive it in cash without greater trouble than 
is involved in drawing money from his bankers. If it has not 
become due in that sense, it is not such an income as would 
be liable to payment of tax. 

Of course, I agree with my Lord that itis advisable that 
the Legislature should periodically try to remove anomalies 
and difficulties of interpretation by amendments of the Act 
expressed in clear and definite language. 


Napier, J.:—This is a reference under S. 51 of the Income- 
tax Act, VII of 1918 which empowers the Chief Revenue Autho- 
rity ifin the course of any assessment a question has arisen 
with reference to the interpretation of any of the provisions of 
this Act or any rulesthereunder, to draw up a statement of the 
case and refer it with its own opinion thereon to the High 
Court. The question referred to us is as to the liability to tax 
under the Act of interest which became due on the year of 
account, but which was not realized in cash or by adjustment 
in the accounts. The statement further sets out that Messrs. 
A. A. R. Arunachella Chetty and Brothers, a Nattukotai 
Chetty firm, carry on business in money-lending and other 
trade in several places in British India, that they were assessed 
for the year 1918-19 by the Collector of Ramnad on the 
amount of their net income in British India which, according 
to the assessing authority, should include interest which had 
accrued to them during the year of account, but had not 
actually been realized. 


The relevant sections of the Act for the purpose of this 
reference are as follows:—S. 3 (1) provides that “ this Act 
shall apply to all income from whatever source it isederived if 
it accrues or arises or is received in British India,” eic. S. 5 is 
the next section. “The following classes of income shall be 
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F. B. chargeable to income-tax in the manner hereinafter appearing” : 
The Sub-S. (4) “Income derived from business.” The next 
aap section is S. 9% “The tax shall be payable by an assessee under 
Mae the head of ‘Income derived from business’ in respect of the 


v. profits of any business carried on by him.” Cl. (2) “such 
oe profits shall be computed after making the following allowances 
in respect of sums paid or, in the case of depreciation, debited, e 
namely,” and the payments and debits allowed are set out in 9 
sub-paragraphs. Then comes S. 14: “The aggregate amount 
of an assessee’s income chargeable under each of the heads 
mentioned in Ss. 6 to 11 shall be the taxable income of the 
assessee.”’ Reading these sections together, it is to my mind 
clear that the form in which the reference is made is incorrect. 
it seems to me that we are not really asked any question about 
income as defined in Act. What the reference requires is a 
ruling from us as to whether a certain sum should have been 
entered in the account on which the profits within the meaning 
of S. 9 should be computed. This mistake has led to a mis- 
apprehension of a decision of the English Court which I shall 
refer to later. Nor have we to consider any question arising 
under S. 3, for, we are not asked to say whether the income 
derived from business has accrued or arisen or been received 
within the meaning of S. 3. Itis therefore to my mind not 
strictly necessary for us to consider the meaning of the word 
(income), as used in the Act, for income, for the purpose of S. 3, 
is income derived from business as defined under S. 9, to be 
ascertained under that section. 

The question is how are the profits of the business carried 
on by the firm in question to be computed. so as to make the 
resultant income derived from business chargeable under the 
Act? It is first necessary to see what assistance we get “from 
S. 9 itself; and it is to be noted that no part of the section 
lays down what is to be put on the credit side. The whole of 
Cl. 1 to 9 are concerned with amounts on the debit side. Of 
those clauses, Cl. 1 to 5 are payments which are allowed ; Cl. 6 
is depreciation which may be debited ; Cl. 7 isa resultant of 
depreciati6n and sale price of buildings, machinery and plant ; 
Cl. 8 is land revenue and local or municipal taxes paid ; and 
Cl. 9 is what may be described as an omnibus clause for other 
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expenditure incurred solely for the-purpose of earning such 
profits which is in fact the main expenditure. For the credit 
side as I have said, there are no statutory instructions, andeit is 
with reference to the credit side item that we are asked to 
advise the Board. So far for'the Act. 


Then as to the rules made under the Act, S. 43 gives 
“power, to the Governor-General-in-Council, and by delegation 
to the Local Government, to make rules for the ascertainment 
and determination of any class‘of income. I have examined 
them and find that there is no assistance to be procured from 
the rules. l 


Further, there are no decisions of any Courts in India to 
which our attention has been drawn which could throw any 
light on this subject, and we are driven to English decisions 
under the English Income:tax Acts. . These acts are in part 
materia, but as their provisions are somewhat different, it is 
necessary before examining the decisions to see what the Acts 
provide. The Acts are the Income-tax Act of 1842 as amend- 
ed by the Income-tax Act of 1853. The relevant sections of 
these Acts are S. 2 and Sch. D of.16and 17, Vict. Ch, 
34 which has been substituted for the corresponding section 
and .schedule of 5 and 6 Vict. Ch. 35. One curious 
feature of the Acts is that though they are called Income-tax 
Acts, the phrase ‘ Income-tax’ is never used in any part of the 
Act, nor is the word ‘Income’ applied to the resultant to be 
charged though in the customs and Inland Revenue Act, 1888, 
the tax payable under Sch. D is called Income-tax. What 
is granted to Her Majesty under these Acts are “ duties on 
profits arising from property, professions,” trades and offices. 
S, 2 of the later Act provides that “for the purpose of classify- 
ing and distinguishing the several properties, profits and gains 
for and in respect of which the said duties are by this Act 
granted, and for purposes of the provisions for assessing, 
raising, levying and collecting such duties respectively, the 
said duties shall be deemed to be granted and made payable 
yearly for and ‘in respect of the several properties, profits and 
gains respectively described or comprised in the several sche- 
dules contained in the Act”; and the schedules are set forth. Sch. 
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D is the relevant schedule. If applies to trade and professional 
profits which correspond to Cl. 4 and 5 of S.5 of the 
Indian Act, namely, income derived from business and pro- 
fessfonal earnings. The language of schedule D is as follows: 
“ For and in respect of the annual profits or gains arising or 
accruing to any person residing in the United Kingdom from 
any profession, trade, employment or vocation, etc,” What is 
chargeable here therefore is “annual profits or gains” just as 
under $. 9 of the Indian Act, “profits of any business.” The 
further provisions of the Income-tax Act of 1853 with respect to 
Sch. D are Ss. 48, 49 and 50 of which S. 50 is alone of 
importance. This section provides that “In ascertaining, esti- 
mating, or assessing the profits of any person chargeable under 
Sch. (D) of this Act, either upon appeal or otherwise, it 
shall be lawful to estimate the value of all doubtful debts due 
or owing to such person ; and in the case of bankruptcy or in- 
solvency of the debtor, the amount of the dividend which may 
reasonably be expected to be received on any such debt shall 
be deemed to be the value thereof and the duty chargeable 
under the said schedule shall be assessed and charged upon 
the estimated value of all such doubtful debts accordingly.” 
I can find nothing in the Indian Act which at all corresponds 
to this section, but it is one to be borne in mind in consider- 
ing what are “profits” under Sch. D of the English 
Act, for it seems io presume that debts due and owing shall 
be items in an account for the purpose of arriving at profits 
and gains and permits the assessee to value them in his ac- 
count at a figure lower than the face value where they are 
doubtful debts. Returning to the principal Act, S. 100 
contains the rules for assessing and charging duties under 
Sch. D. S. 100 provides that “the duties hereby granted, 
contained in the Schedule marked (D), shall be assessed and 
charged under the following rules, which rules shall be deemed 
and construed to be a part of this act, and to refer to the 
said last mentioned duties.” Under this section, the duties 
are provided for in respect of trade in what is called ‘ First 
case’ and én respect of professions in what is called “ Second 
case.’ The first rule in the first case is as follows: “ The 
duty. to be charged in respect thereof shall be computed on a 
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sum not less than the full amount of the balance of the profits F, B. 
or gains of such trade “on an average of 3 years. The third The 
Secretary, 


rule is” “In estimating the balance of profits and gains  Soardof 
chargeable under &ch. (D), or for the purpose of assessing Revenue, 
the duty thereon, no sum shall be set against or deducted from wW 
or allowed to be set against or deducted, from, such profits a ar 
eor gains, on account of any sum expended for various pur- 
poses Set out, nor on account of any capital withdrawn, nor 
on account or under pretence of any interest which might 
have been made on sums if laid out for interest, nor for any 
debts except bad debts nor for certain other matters set out in 
the rule.” It is to be noted that the method of computing 
profits here is the exact opposite’ of that employed in the 
Indian Act. S. 9 of the latter, as already pointed out, 
provides what may be debited for the purpose of computing 
profits, whereas this rule under S. 100 of the English Act pro- 
vides what may not be debited. But the material for assess- 
ment after the proper deductions is the same in both cases. 
It is “the balance of profits” or gains in the English Act; 
“ the profits of any business” in the Indian Act. And as we 
are not asked to advise on any question of a debit item it is 
unnecessary to examine the differences between the English 
and the Indian Act on this point. Apart too from S. 90, there 
is no instruction in the English Act as to what must be put on 
the credit side of the account. 


Napier, J. 


Turning now to the cases, I will first deal with the 
decisions under the Income-tax Acts. The first relevant case 
is the Mersey Docks v. Lucas.1 This was a reference by the 
Commissioners under powers analogous to those under which 
the reference in our case is, made. The particular point under 
consideration need not be considered but in his judgment the 
Lord Chancellor at p. 903 states that the question arises under 
Sch, A of the Act and enters into a discussion as to what 
are profits received from certain properties. He lays down 
that the manner in which those profits were to be disposed of 
under the Private Act was not a matter for consideration but 
that the profits of the concern must be ‘all the net profits of 





1. (1882) 8 App. Cag. 691. 
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the concern after deducting the necessary outgoings without 
which those proceeds could not be earned or received.” Again 
on the same page, he says that the word “profits” as here used 
meams the “‘incemings of the concern after deducting the 
expenses of earning and obtaining them.” Again at p. 906 
he uses the same phrase. Lord Blackburn who concurred, 


states that the same result will arise from the construction of, 


Sch. D. We have therefore here a definition of “profits” 
for income-tax purposes: “the net proceeds of the concern 
or the incomings of the concern after deducting the out- 
goings necessary for earning them or the expenses of earning 
and obtaining them.” It is obvious that this definition of 
‘profits ’ will apply, whatever be the method under which the 
proper debits are to be ascertained. The next case I wish to 
refer to is Colquhoun v. Brooks, t and I do so not because | 
think it has any bearing on the question of profits, but because 
it has been referred to by the Board of Revenue, and in my 
Opinion, a wrong inference drawn from the language used in 
it. The Board of Revenue, in their reference, say, ‘ The 
question to be decided is whether the interest in question ac- 
crued or arose in British India” and go on “the words ‘ ac- 
crued or arose’ have nowhere been defined in the Act but in 
the judgment of Fry, L. J. reported in 21 Q. B. D. 59, these 
words were interpreted as general words descriptive of a right 
to receive.” Itis true that the decision in this case, which 
eventually went to the House of Lords, did turn on the ques- 
tion as to whether a certain income “ accrued or arose in the 
United Kingdom.” But that is not the point in this case at 
all, as I have already said, and the view of Fry, L. J. on the 
construction of the words “accrued or aroSe’ has no bearing 
whatever on this question. The words which the Court” was 
construing were words of Sch. D, “arising or accruing to any 
person,” etc., and with reference to these words, Fry L. J. 
said “the tax is in respect of “‘profits or gains arising or ac- 
cruing.”” I cannot read those words as meaning “ received 
by.” I think that the words ‘arising or accruing’ are 
general words descriptive of a right to receive profits.” That 
is the sole question decided by Fry L. J. and it is cbvious that 


1, (1888) 21 Q. B. D. 62. 
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it has nothing to do with. the question of profits. The case F. B. 
has really no. bearing on the question before us. The next The 
case is Russell v. Town and County Bank L That was a Ai 
decision as to the propriety of a certain debit for rent of Busi- Revenue, 


: s , : Madras, 
ness premises which contained dwelling accommodation for 


V. 
the Bank Agent. The only point of. importance in this case sr a 
eis the definition of ‘profit’. Lord Herschell at p. 424 says, Napier, J. 
“ The profit of a trade or business is the surplus by which the 
receipts from the trade or business exceed the expenditure 
necessary for the purpose of earning those receipts.” Lord 
Fitzgerald says, “ Profits, I read on authority, to be the whole 
of the incomings of a concern after deducting the whole of 
the expenses of earning them—that is, what is, gained by the 
trade.” The learned Lord is here obviously referring to the 
language of Lord Selborne.in 8 Appeal Cases. The next case 
is Gresham Life Assurance Co. v. Styles.2 In that case the 
learned Lord Chancellor stated tha “the word ‘profits’ is to be 
understood in its natural and proper sense, in a sense which 
no commercial man would misunderstand, and that the 
framers of the Act could never have assumed that the 
cost of the articles sold to -the trader ghould not be taken 
into account before you arrive .at what was intended to 
be the taxable profits”. Lord Herschell said that the words 
“profits and gains” should be construed according to 
their ordinary significance and says in another passage “ the 
only thing to be regarded is the fact of expenditure and the 
purpose for which it had been incurred.” Another case 
referred to in argument was the Gresham Life Assurance Soctety 
v. Bishop 3. This durned on the construction of the words 
“ Reçeived in the United Kingdom” within the meaning of 
the Income-tax Act of 1842, Sch. D, (4th case) which 
allows duty to be charged in respect of interest arising from 
foreign securities on the full amount of the sums which have 
been or will be received in Great Britain. It is not a decision 
on profits, but it is of value on.the meaning to be given to the 
word ‘receipts’ and I will deal with it later. So far therefore 


ee A NE BENG. a a 
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F. B. we have nothing but receipe or incomings to be put on the 
The credit side. So far then for the income-tax cases. The de- 
sore cisidns appear to me to be all based on the assumption that an 
Hobie assessee should prepare a statement of receipts or incomings 
v» setting against them the outgoings necessary for earning 
Arnaohálam receipts including also depreciation to the extent permitted by 
ame the Act, and that this account should be annually prepared 


Napier. J. . ; : i 
and be the basis on which the taxable income should be ascer- 
tained. 





It was suggested however, by the learned Advocate- 
General that such an account was not the proper method of 
ascertaining the profits and he has very strongly relied on the 
judgment of Fletcher Moulton, L. J. in Spanish Prospecting 
Co., Lid., in rel In this case two persons agreed to serve the 
company at a fixed salary which they were not to be entitled 
to draw except out of the profits. The question was what 
were the profits. It arose in liquidation and the dispute was 
with regard to certain debentures which had been included in 
the yearly balance sheets of the Company as unvalued assets. In 
liquidation the debentures realized a sum of over three thou- 
sand pounds and dhe claimants contended that these were 
undrawn profits arising from the business of the Company out 
of which they were entitled to be paid. In the course of his 
judgment, the learned Lord Justice discussed the meaning - 
of the word ‘profits’ and says. that “the word ‘profits’ 
implies a comparison between the state of a business at 
two specified dates usually separated by an interval of a 
year. The fundamental meaning is the amount of gain 
made by the business during the year. *This can only be 
ascertained by a comparison of the assets of the business at 
the two dates and the increase of the assets at the later date 
represents in strictness the profits of the business during the 
year in question. ‘‘ To render the ascertainment of profits of 
a business of practical use, it is evident that the assets of 
whatever nature they may be, must be represented by their 
money value, but asarule those assets exist in the shape of 
things or rights and notin the shape of money. The debts 
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owed tothe Company may be good, bad or doubtful,” and 
“ profits may exist in kind as well as in cash.” The learned 
Advocate-General now relies on these statements as indicafing 
that the debts good, bad or doubtful, must be shown on the 
credit side of an account. Now the first observation, I would 
make about this case is, that the learned Lord Justice states on 
°p. 10] that “ the actual profit and loss of the Company do 
not in any way bind the Crown in arriving at the tax to be 

paid” and therefore clearly he was not considering the profits 
as meant in an income-tax sense. This method of computing 
profits is in the language of the learned Lord Justice totally 
unsuited for computation for income-tax purposes. The balance 
sheet must of course contain a valuation of the whole of the 
property of the undertaking, including as stated by the learned 
Lord Justice debts owing to the Company, good, bad or doubt- 
ful. It must also include debts accruing due, and on the debit 
side must be placed debts considered bad or doubtful. One 
may venture to doubt whether many of the trading Companies 
do in fact prepare their statements of profits for the year in 
the manner suggested by the learned Lord Justice. It is 
admittedly not the method contemplated» by the Companies 
Acts. Art. 106 of the standing Articles of Association 
provided in table A of the First Schedule of the Companies 
Consolidation Act, (1908), provides that “once at least in every 
year the Directors shall lay before the Company in general 
meeting a profit and loss account for the period since the 
preceding account” and it is common knowledge that this 
account is an account of the actual transactions of the Company 
during the precetling year. Art. 97 provides that “no 
dividend shall be paid otherwise than out of profits ;” and the 
learned Author of Buckley’s Law and Practice under the 
Companies Acts states the law to be as follows :— The profits 
of a business’ “are the excess of revenue receipts over expenses 
properly chargeable to revenue account.” “ For the purpose of 
ascertaining profit available for the dividend, capital account 
and revenue accountare to be treated as separate accounts. The 
credit balance of a revenue account is applicable for dividend.”’ 
This language very nearly reproduces the words used by the 
learned Lords in the income-tax cases above referred to 
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and. the learned author ralies strongly on the case of Lee 
ve Neuchatel Asphalte Co 1. That was a. decision of the 
Souri of Appeal and the Court held there that there 
wag nothing in” the Companies Acts to prohibit a Company 


from calculating its profits’ and paying a dividend out of 


them without providing a sinking fund to meet depreciation 


in the value of wasting property such as a mine. . Lindley,» 
L. J. draws a clear distinction between a capital account 


and a revenue account, and speaking of the latter says “If 
your earnings are legs: than your current expenses you must not 


cook your account so as to make it appear that you are earning 


a profit and you must not lay your hands on your capital to 
pay dividend. But itis, | think, a misapprehension to say 


that dividing the surplus after ‘payment of expenses of the 
produce of your wasting property is a return of capital i in ‘any 


such sense as is forbidden by the Act.” Itis clear therefore 
that both Lindley, L. J., and the very eminent editor of 
Buckley's Law and Practice under the Companies Act regard 


a revenue account as the proper basis for the ascertainment of 


PG under the Companies Acts. 
“The same view was expressed i in the case of Badham v. 


Williams,2 by Kekewich, J.. There the question arose on a 


partnership and the learned Judge points out the difference 
between the balance sheet and the’ profit and loss account 
with regard to money accruing due but not actually 
received. He takes the case of 6 months’ bills in pay- 
ment for goods not maturing until the year after that 
for which the account was being made up and asks 
“ Are such bills to be considered so much cash for the 
purposes of the business of the year ?” "and answers “For 
the purposes of the balance sheet, no doubt, they would 
estimate that there is an ‘outstanding asset which they hope to 
realize ; but for the purpose of ascertaining the profit and loss 
it seems to me that they must consider only what they have 
received, because those bills will only come in when met at 
maturity” in the next year. Itis to be noted that in this case 
the learned? Judge refers specifically to the profit and loss for 
the purposes of income-tax returns and says that “the income- 
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tax return is a return of the actua] receipts less such expendi- F. B. 

ture as is chargeable against those receipts.” It seems to me The 

that “profit” in a commercial sense differs very little frone the ak ' 
oara o 


meaning given to itin the income-tax cases quoted above, Revenue, 
though there may be debits which are not permissible under aa 
the provisions of income-tax Acts. I can see no practical sae S 
edifference between “the receipts or incomings after deducting a 
the necessary outgoings without which profits could not be ae 
earned or received or after deducting the expenses of earning 
and obtaining them” and “ the excess of revenue receipts over 
expenses properly chargeable to revenue account” as stated by 
the learned author to be the profits of a :business under the 
Companies Acts. 
The net result of all these cases is that on the credit side 
must be put receipts or incomings and it only remains to 
consider what these words cover. 
That actual cash need not be received is of course 
Obvious. The receipt of any form of negotiable security would 
of course be “receipt. But the’ more difficult question is 
whether any, and if so, what form of constructive receipt is a 
receipt for the purposes of the Act. In Gresham Life Assu- 
rance Society v. Bishop, 1 this very question was dealt with by 
Lord Lindley. He states as follows at page 296: “First, 
let us consider whatis meant by the receipt of a sum of 
money. My Lords, I agree with the Court of Appeal’ that a 
sum of money may be received in more ways than one, e.g., 
by the transfer of a coin or a negotiable instrtumént or other 
document which represents and produces coin, and is treated 
as such by businessmen. Eveti a settlement iri account may 
be equivalent to'a receipt of a sum' -of money, although no 
money may pass; arid I am hot myself prepared’ to say that 
what amongst’ businèss men is equivalant toa receipt ofa 
sum of money is’not a receipt within the meaning of the 
statute which your Lordships have to interpret” (z.e., Income- 
tax Act) Then referring to the Scottish case of New 
Mexico Co. 14, R. 98, the same learned Lord states on 
pagé -298 that that case “ was very peculiar. Moftey receiv- 
ed by the Company’s agents abroad was clearly and 
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F. B. unmistakably treated by the Company as remitted to and 
T received by it here, and money here was treated by the 
sora company as remitted abroad in exchange for it. The exchange 
Revenue, waseeffected bya book entry; but that entry was the business 
sir mode of carrying out cross-remittances which it would have 
Arunachalam been unbusinesslike and really childish to have effected in 
—— any other way.” Applying this last observation, apart from 
Napier, J. the complication introduced by the word ‘abroad’, it seems to 
| me to come to this that as between two parties where money 
has to be paid and received by both, an exchange effected by 

a book entry would amount to payment and receipt. In 

Larocque v. Beauchemin, their Lordships had to con- 

strue the words “ paid in cash” and in the judgment of the 

Board their Lordships relied on and applied the decision 

in Spargo’s case. That was a decision in liquidation of 

the Harmony and Montague Tin: and Copper Mining Co., 

and turned on the meaning of the phrase “payment in cash” 

within S. 25 of the Companies Act, 1867. Spargo subscribed 

for 31 shares in the company and instead of paying in full in 

cash was creditedin the books of the Company with a sum 

of £ 2176 for the purchase of the lease of the mine in respect 

of the amount of £ #176 part of the amount due by him for his 

purchase of shares. James, L. J., laid down as follows :— “Any- 

thing which amounted to what would be in law sufficient 

evidence to support a plea of payment would be a payment 

in cash within the meaning of this provision;’ and Mellish, 

L. J. reiterated what he-had stated in Fathergill’s case reported 

in the same volume at page 270. “If the circumstances 

relied on would in an action for the money due upon shares 

be evidence only in support of a plea of accord and satisfac- 

tion, this section would prevent their being a good defence ; 

but that if they would supporta plea of payment, then the 

25th Section did not prevent their being a good defence.” He 

then continues “ nothing is clearer than that if parties account 

with each other, and sums are stated to be due on one side, 

and sums to an equal amount due on the other side on that 

account amd those accounts are settled by both parties, it is 

exactly the same thing as if the sums due on both sides had 


1. (1897) A. 0. 868. 
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"been paid. Indeed, it isa general rule of law, that in every 
case where a transaction resolves itself into paying money by 
A to B, and then handing it back again by B to A, if the pagties 
meet together and agree to set one demand against the other, 
they need not go through the form and ceremony of handing 
the money backwards and forwards.” This form of construc- 


,tive receipt is therefore clearly permissible. So, if a person 


entitled to receive money agrees with his debtor to let the 
money stand in the hands of the debtor either by way of 
deposit or as afresh loan of investment, that would, in my 
opinion, amount to receipt. No transaction of this character 
is indicated in the case submitted to us and I am therefore of 
opinion that the amount in question need not be taken into 
account by the assessee for the purposes of his statement of 
profits and gains and is not therefore chargeable under the Act. 

Krishnan, J :—The question referred to us for our decision 
by the Revenue Board under S. 51 of the [ncome-tax Act VII 
of 1918, is whether a person carrying on a money lending 
business is liable to be assessed to income-tax on interest 
which has accrued due to him in the year of account 
but which has not been realized by him by payment or adjust- 
ment in the accounts or otherwise. In other words the question 
is whether such interest , becomes liable to taxation on accrual 
as the learned Advocate-General contends for the Government 
or only on its realization as the learned vakil for the assessee 
contends. 

The decision turns upon the construction to be placed on 
the relevant sections of the Act. The 1st section on which 
the learned Advocate-General insisted on is S. 3, Cl. 1 and 
it is an important provision to consider as it defines the scope 
and ‘applicability of the. Act. That clause says ‘Save as 
hereinafter provided this Act shall apply to all income from 
whatever source it is derived if it accrues or arises or is receiv- 
edin British India or is under the provisions of this act 
deemed to accrue or arise or to be received in British India.” 
This clause defines the scope of the Act and unless a sum of 
money can be brought within the words of the clause, I think 
it cannot be taken into consideration for purposes of taxation 
under the Act. A lengthy argument was addressed to us by 
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the learned Advocate-Generaj about the meaning of this clause 
but to my mind its meaning is perfectly plain. It makes 
the act applicable to all incomes which would fall under one 
or tife other of fhe heads mentioned in the latter part of the 
Clause. Not only incomes which accrue and are received in 
British India, which form the bulk of taxable incomes, but 
alsoincomes which accrue in British India but are received 
outside British India and incomes which though accrued out- 
side are received here are all brought by it within the pur- 
view of the act and become taxable under the taxing sections. 
Ss. 31 and 33 are examples of the former class of incomes. 
The Advocate-Géneral tried’ to persuade us to read the 
clause ás implying that an income becomes liable to taxation 
as soon as it has accrued in British India and contends that it 
is not necessary that it should be received by the assessee at 
all to create the liability. I think his argument is untenable 
as it entirely ignores the governing word in the clause ‘‘in- 
come.” Till asum of money can be said tó‘ have become an 
“income” it is clear to me that the Act will not apply to it. 

I fully agree that the words “ accrues or arises” do ‘not 
imply a receipt- at all but only a right to receive'as pointed 
out by Fry, L. J., in Colquhoun v. Brooks 1. The two’ words 
seem to denote the same idea but one is perhaps more appro- 
priate than the other in particular cases. ‘Their meaning is as ` 
observed by the Full Bench in Secretary Board of Revenue v. 
Ramanathan Chetty 2“‘to become a present or enforceable right 


“to demand.” In fact the words are used in contra-distinction to 


the words “‘is received” in the clause itself. Though this is ŝo, it 
is clear from the section that before the dct çan apply what has 
so accrued or arisen must have become an income. The section 
cannot be read as applying the Act toa sum of money which 
has become payable to a person but which has ‘not become his 
“income” yet. That:the Act applies only to “incomes” is: 
made further’ clear by the heading of the chapter which says 
“Taxable income” and by S. 5 which'says “the following 
classes of income shall be chargeable to income-tax and also by 


1. (1888) 21. Q. B. D; 52, 
2. (1919) I, L, R. 48 M, 75 at p. 90=87 A. L. J. 668. 
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The question then is what eeally is the meaning of the 
term “income” as used in the Act and whether it involves the 
idea of receipt in some form or other or not. The wofd iS 
not defined in the present act though the expressions “agricul- 
tural income” and “total income” are defined in S. 2. Those 
definitions however throw no light on the exact connotation 
of the term.“ Income.” In the absence of a statutory defini- 
tion we must take its ordinary meaning in the English 
language as its proper legal meaning as well for construing the 


Act. The learned Chief Justice has adopted the meaning given 
to it in the concise Oxford Dictionary, viz., “periodical (usually 


annual) receipts from one’s business, lands, work, investments 
etc.” I think that definition is correct and I adopt it. That 


this is also its legal acceptation is clear from Stroud’s Judicial 
Dictionary. I think the word clearly implies the idea of 
receipt actual or constructive. We cannot speak of a sum 
of money which is expected to be paid as an income ; 
however well founded the expectation may be it is still 
only.an expectation.. There’ is nothing in S. 3 or anywhere 
else ‘in the Act, inconsistent with this meaning of the 
term... [n the case of incomes taxable at the source under 
the act the taxation is made simultaneously with the pay- 
ment. or receipt of the amount due by the payee when it 
becomes his income; the case is thus not against the view I 
am taking of the meaning of “income.” What exactly would 
amount to a receipt to make a sum due to a person his income 
is a different question and I shall deal with it later. The 
present case however refers to a particular kind of income from 
a money lending business ; 8S. 5, Cl. 4 which makes income 
derived from business chargeable to income-tax and 3. 9, 
Cl. (1) which says that “the tax shall be payable by an assessee 
under the head of “ income derived from business ” in respect 
of profits of any business carried on by him” apply to it. 
The Advocate- General argued that whatever implication there 
might be in the term income the term “profits” as used in 
S. 9 included earned or estimated but unrealized profits as well 
and in the case of a money lending business it included interest 
accrued due but unrealized ; and he relied strongly on the 
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P. B. case of Colquhoun v. Brooks, 1 and the case in In re Spanish 
Searcuaey Prospecting Co., Ltd. 2 in support of his argument. 
‘ Board of 
rea “Before considering the cases cited I may observe that as 
Tas, f i l 
v. by S. 3 the Act is made applicable only to incomes and as that 
ae ea term implies, as I think, a realization of the sum due it is 
Krishnan, z. difficult to hold that by the use of the expression “ profits”. 


in S.9 the legislature has extended the scope of tle Act 
to unrealized sums as well in the case of business ventures, 
which would be the result of accepting the Advocate-General’s 
argument. No doubt the term “ profits” is not a term of very 
precise and definite significance. Itis used in different 
meanings in different connections. The profits of a business 
are ascertained in various ways for various purposes. But as 
the learned Chief Justice has shown in his judgment the word 
has always been understood in England for income-tax pur- 
poses to mean the difference between the receipts of a business 
and the expenditure incurred in earning them. I need not refer 
to the authorities as he has done so: This meaning is consis- 
tent with our Act and will avoid the difficulty I have pointed 
out at the beginning of this paragraph and I think it should be 
accepted by us. The ordinary meaning of the term as- used 
for commercial purposes in ascertaining profits as ‘on a 
revenue account is also much the same, the difference in 
ascertainment of profits for income-tax and commercial pur- 
poses being only in the ascertainment of the nett profits, and 
not the total profits. The deductions allowable for income- 
tax purposes to arrive at nett taxable profits are only those 
allowed by the Act and are not the same ag would ordinarily 
be allowed ina commercial account; but the credit side is 
the same in both. 


The term ‘profits’? as used in S.9 does not in my 
opinion properly apply to unrealized amounts at all. The fact 
that some firms include estimated profits in their balance sheets 
for payment of dividends to shareholders is of no importance 
in this connection ; when they so deal with unrealized profits 
they are really substituting for such a purpose the capital 
in their hands for profits hoping to recoup it from profits, 


1. (1889) 14 A. 0. 493, 3. (1911) I. È R., Oh, 92. 
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when they are realized. Suche practise cannot affect the 
proper meaning of the term “ profits ‘particularly in connec- 
tion with income-tax purposes. i ` 

Our attention has not been dtawn to any provision of 
the Act to show that the term “ profits ” as used in it is in- 
tended to include earned but unrealized profits. The deduc- 
tions allowed to be made under S. 9 from profits lend no 
support to the Advocate-General’s contention. On the other 
hand the D form prescribed under the Act for returns 
to be submitted by assessees refers to “income received from 
business ” and the use of the word received supports the view 
I am taking. 

_ I shall now turn to the case of Colquohoun v. Brooks 1 cited 
by the Advocate-General. Admittedly the decision in the 
case has no bearing on the present case but certain observa- 
tions of Lord Fitzgerald are relied on which are no doubt not 
dissented from by the other learned Lords. The facts of the 
case are set out by Napier, J. and the relevant passages by 
Sadasiva Ayyar, J. 4nd I need not repeat them, Lord Fitz- 
gerald was dealing with the income of Mr. Brooks and not 
with that of his firm. Though the firm had not apparently 
realized the profits it would appear from the judgment that it 
had taken such profits into consideration in ascertaining the 
profits due to each partner and so far as Mr. Brooks was con- 
cerned his share of the profits had been actually ascertained 
and fixed at £9,219 and that amount was apparently entered 
in the book of the firm to his credit so that as his Lordship 
observes “it was completely under his control that by an act 
of his will he could,have it actually transferred to his bankers 
here (in England)”. Apparently his Lordship treated the 
money as received in Melbourne and was at first sight inclined 
to treat it as received in England also as Mr. Brooks could 
have it transferred to England at his will and pleasure but 
ultimately his Lordship held with the other learned Lords that 
the sum could not be treated as received in England. That 
I.understand to be the effect of his judgment; I do not under- 
stand his Lordship to have laid down that aperson®was liable 
to pay income-tax on a sum not realized by him. His Lordship 
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does not say so and there is aothing in what his Lordship says 
that even implies it. The case therefore does not support the 
Adv§cate-General in any way. 

Much reliance was also, placed by the learned Advocate- 
General on the judgment of Moulton, L. J. in In re Spanish 
Prospecting Co., Ltd., (1911) 1 Ch. 92 and his observations on 
what constituted profits of a business. The facts of this case 
are set out by Napier, J. and I need not repeat them. The 
learned Lord Justice it will be observed was not dealing with 
an income-tax case at all nor even with a case uf a Company 
which was a going concern but with the case of a Company 
which was in liquidation. The ascertainment of profits of 
such a Company is clearly different from their ascertainment 
in the case of a going concern for revenue purposes or for 
income-tax purposes. In the former case one would no doubt 
take the total value of the’property of the Company when wound 
up including the increased value of the stock in trade and 
other properties belonging to the Company and all the realiza- 
ble outstandings and deduct therefrom the capital invested to 
ascertain the total profits of the venture. As the Company 
had come to a stop the calculation of profits had to be made on 
the footing that all its assets and outstandings had been realized. 
Manifestly such a method cannot apply in making up a 
revenue: account of a going concern to ascertain profits. In 
such an account the unearned increment resulting from a rise 
in prices in the market never forms a proper item at all ; it is 
never entered as an item by any auditor in a revenue account 
of a going concern though it may no doubt be a proper item 
in a capital account made up to ascertain the financial position 
of the business. When a Company is wound up the account 
made up is really much the same as a capital account as the 
whole of its assets are taken as realized. His Lordship’s 
observations cannot in my view be applied at all to a going 
concern or to an income-tax case and do not thus apply to 
the present case. 

. I have referred to these two cases as they are the cases 
which the learned Advocate-General relied on. most strongly. 
I do not propose to refer to the otlier cases „cited and the 
analogous English law of Income-tax as they have all been re- 
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ferred to by the learned Chief Jugtice and I think it unneces- 
sary for me to refer to them again. 


In the course of the argument I put to the Advocate-Gen- 
eral an extreme case to test his contention and to see how far 
he was prepared to go. It was this: A invested a lakh of 
rupees in a money lending business and lent out the whole 


-amount in the first year at 12 per cent. interest. At the end 


of the year Rs. 12,000 accrued to him as interest but none 
of his debtors paid him anything. The next year he unfortu- 
nately lost the whole of the capital and his interest by his 
debtors becoming unable to pay. Is A liable to pay income- 
tax to the Government on Rs. 12,000 or not? The Advocate- 
General had to contend and did contend that A was liable 
to pay, even though he had not realized any profit at all from 
his venture but had actually lost the whole of his capital. It 
seems to me that very clear and definite language in a taxing 
act is necessary to make us hold that a person is liable under 
such circumstances. Income-tax Act being a fiscal enactment 
has to be construed strictly against the Crdwn and I can see 
no provision in our Act to make a person liable to pay tax 
on unrealized incomes or profits. On the other hand all its 
provisions indicate to my mind that it is only realized income 
or profits that is taxable. 


The question what would amount to receipt or realization 
of an income for the purpose is not one that properly arises 
on this reference for in the case stated by the Board it is 
expressly mentioned that the interest in the present case was 
neither received by the assessee nor realized by adjust- 
ment of accounts of otherwise. Butas my learned brothers 
have*dealt with the point I shall briefly state my Opinion on it. 
Actual payment of cash by the payer to the payee is of course 


not necessary to constitute a receipt or realization. Generally 


speaking I think it may be said that wherever the payer deals 
with a sum of money due to the payee in any manner accord. 
ing to the directions or instructions of the payee so as to Obtain 
a valid discharge for himself and the payee obtains, the benefit 


` thereof there would be a case of realization by the payee. The 


payment by airm of the share of the profits due toa partner 
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into a bank or to his credit in the firm’s own books according 
to his instructions would amount in my view toa realization 
by him and that I think was apparently the case of Mr. Brooks 
in C8lquohoun vt Brooks 1 already referred to with reference to 
the money in Melbourne. Payment bya bank of interest 
earned by a fixed deposit to a person’s current account in 
the bank itself would also amount to a receipt by him, 
as held in Mathews, Appellant v. Cork Co., Council ¢ Res- 
pondents. 2 Again in the case, put by the Board, of a 
Nattukottai Chetty not drawing the interest that has accrued 
to him but leaving it with the payer to be added to the capital 
and to carry interest itself would also be a case of realization 
in the view I am taking. Reference may: also be made on the 
judgment of Lindley, L. J. in Gresham Life Assurance Society v. 
Bishop 3 on the point. In each case when the question arises 
it will have to be decided on its facts whether oe has been 
a receipt or not. 


Although actual receipt of cash is not required to consti- 
tute a realization of the income or profit in my view, I am 
clearly of opinion that a sum of money unrealized in any man- 
ner by the assessee is not liable to be included in the amount 
for which he is taxable under the Income-tax ‘Act 7 of 1918. 
The tax can be levied during the year when the income or profit 
is realized and the Crown therefore loses nothing in having to 
wait. I therefore agree that our answer to the reference must 
be in the negative. 

The Court :—Respondents’ costs will be paid by Govern: 
ment within three months from this date. 


Pleader’s fee will be Rs. 250. 
A. V. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SADASIVA AIYAR AND MR. 


JUSTICE SPENCER, i e 
Angamuthu and others siete Appellants* (Defend- 
v. ants Nos. 5, 6 and 2). 
Ramalinga Pillai alias Rajamani Pillai, i 
minor by his next friend Amirthalingam 
Pillai and others... soi ». Respondents (Plaint- 
iff and Defendants 
1,3 and 4). 


Trast—Managemerd - -Co-(rustees—Alloiment 0 f properties among trustecs— 
Compromise—Bffect of —Trespasser—Hjectment—Notice to guit—Decree, form of. 

Plaintiff's father and the father of defendants 6 and 6 were the trustees of a 
charity which owned, inter a'ia, a dozen shops, Under an arrangement among the 
co-tru stees plaintiff's father was in management of six of the shops and getting 
the rents therefrom while the father of defendants5 and 6 was managing the 
rest. Asa result of litigation between plaintif and defendants 5 and 6 it was 
agreed by a compromise sanctioned by the Court on behalf of the parties, who 
were minors, that the plaintiff on the one hand and defendants 5 and 6 on the 
other, through their respective guardians, should be In Sole possession and manage- 
ment of a half a dozen shops each, on behalf of the tryst. The first defendant 
who was a lessee of two of tha shops allotted to tha plaintifiand had been paying 
rent all along to the plaintiff and his father, subsequently took an usufructuary 
mortgage of the shops in question from the father of defendants 6 and 6 and 
assigned his right to the second defendant. It was found that the usufructuary 
mortgage was not for any necessary purpose and therefore not binding on the trust. 
In a suit by the plaintiff to eject the second defendant after notice to quit. 


Held, that it was competent to the plaintiff acting alone to determine the 
tenancy of the second defendant by a notice to quit but that the decree for posses- 
sion should be given in favour of the plaintiff and defandants 5 and 6 as represeni- 


ing the charity. 
Spencer, J. (Sadasiva, Atyar J. dubitanie.) The decision in Raja Ram v. Ram 
Bhoy 1 is good law even *.fter the decision of the Privy Council in Sethurama- 


swamter v. Meruswamier 2. 

Second appeal against the decree of the Court of the 
Temporary Subordinate Judge of Cuddalore in appeal suits 
Nos. 14 and 15 of 1917 ( A. S. Nos. 167 and 154 of 1916 res- 
pectively on the file of the District Court, South Arcot) 
preferred against the decree of the court of the Additional 
District Munsif of Villupuram in O. S. 230 of 1915 (0. S. 


a 
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Angamuthu No. 551 of 1914, on the file of the District Munsif’s Court 
Ramalinga Cuddalore) 
ee “KA. Balasubramania Iyer, for Appellants. 


6 . 
T. R. Venkatarama Sastri, for Respondents. 
The Court delivered the following 


Sadasiva Judgments—Sadasiva Aiyar, J :—The defendants 5, 6 

Atyat, J. and 2 are the appellants. The plaintiff and defendants 5 and 
6 were minors when this suit was brought. The plaintiff's 
adoptive father Srinivasa Pillai and the father of the defen- 
dants 5 and 6 Annamalai Pillai were co-trustees of the 
plaint choultry charity. The trusteeship seems to have’ 
been hereditary. As -regards this custom of hereditary 
trusteeship I quoted in Subramania Aiyar v. Lakshmana 
Goundan,' a learned writer who recently said “the error of 
decadent India has been to lay too much stress on the Law of 
Heredity in connection with national organization, to assert 
loudly with false claims of degenerate pseudo-religion and 
pseudo-science that that law isthe sole arbiter of pseudo- 
physical type, and to forget, to ignore and refuse recognition 
now altogether in theory to the equally important and equally 
operative law of the effects of Individual Tapas.” Further on 
I remarked in that case “the fondness for introducing the 
hereditary principle even in such matters as succession to 
trusteeships, succession to priestly functions ina temple and 
even to the function of a cook or garland weaver in a temple 
has been due to this perverted and grossly exaggerated worship 
of the hereditary principle which is the bane of the modern 
caste system.” However having this anomalous principle of 
law recognizing hereditary trusteeship to “work with, it is no 
wonder that inconveniences arise when the holders of*such 
offices become numerous in the course of hereditary succes- 
sion or when they are minors asin this case. To get rid of 
such inconveniences, the Courts had to employ their ingenuity; 
and they have heid that arrangements which according to the 
strict law regulating trusts may not be treated as sound are not 
improper when we have to deal with these hereditary trustee- 
ships. It appears from the findings of the lower appellate Court 


1. (1919) 27 M. L. 7.11, j 
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that the two former trustees, namely, the plaintiffs father and 
the father of the defendants 5 and 6 were for covenience of 
management agreed each to be sole manager of half a dowen 
. out of the dozen or so shops belonging to the trust. The present 
suit is for the recovery of possession of two of these half a dozen 
shops which the plaintiff's father was separately managing. 
“They had been leased in 1898 under Ex. G to the Ist Uefend- 
ant, the rent deed having been executed in favour of both the 
trustees. The plaint, as I understand it, alleged that the 
plaintiff’s father alone had been receiving the rents of those 
two shops notwithstanding that the document was executed 
in favour of both trustees just as the father of the defendants 
5 and 6 was receiving the rents of other shops separately by 
arrangement between the two trustees. Till 1909 the ist 
defendant was recognizing the plaintiff's father and the 
plaintiff’s guardian was entitled to receive the rents and was 
paying them the rents. Then he wanted theright to hold the 
shops in possession thereafter, no longer as a tenant but as 
usufructuary mortgagee. In the year 1910, therefore under 
Ex. T, which was executed by the father of the 5th and 6th 
defendants, (the plaintiff’s father having then died) he obtained 
the shops on usufructuary mortgage. That mortgage has 
been found by the lower Courts to be invalid against the trust. 
The plaint alleges that the 1st defendant thereafter has been 
withholding the rent and notwithstanding notice given to the 
defendants to quit, they have not given up possession. The 
ist defendant has assigned over his mortgage right (which as 
I said is worth nothing) to the 2nd defendant and remained eg 
parte in this litigation. The 2nd defendant did not deny the alle- 
gations in the plaint that the 1st defendant was attorning to the 
plaintiff's father till about 1909 and paying rents for these shops 
to them, nor the fact that notice to quit was given. He relied 
upon the authority of this usufructuary mortgage in favour of 
the Ist defendant executed by the father of the defendants 5 
and 6 and assigned over to the 2nd defendant. 


The lower appellate Court decided the case on these 
pleadings and on the facts found by it in favour of the plain- 
tiff, One fact more has to be stated, namely, that in 1911 a 
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suit was brought by the eplaintiff against his father’s elder 
brother, (the father of the defendants 5 and 6) who died pend- 
ing that suit and against other persons in respect of some 
other shops. In that suit, the guardian of the plaintiff and the. 
guardian of the defendants 5 and 6 with the permission of the 
Court, entered into a Razinamah in January 1913, Ex. B 
whereby among other things, it was agreed that the twoe 
guardians of the plaintiff and the defendants 5 and 6 ‘should 
receive the rents of separate shops just as the fathers of the 
minors had been doing previously. Of course, the guardian of 
the plaintiff was not intended to receive the rent after he 
ceased to be the guardian of the plaintiff, that is, after the 
plaintiff attained majority. As I understand the Razinamah, it 
was to be in force so long as all the minor parties to it repre- 
sented by their respective guardians remained minors. ‘The 
court evidently thought that such a Razinamah was in the inter- 
ests of the minors and was not against the interest of the 
institution. It was however argued that such a division of 
mangement (which of course did not absolve the managers 
from joint and several liability to the endowment, for acts of 
malfeasance or misfeasance by any of the managers) was invalid 
and could not be recognized. There seems to be some sup- 
port afforded to this contention in the observations of 
their Lordships of the Privy Council in Sethuramaswamier 
v. Meruswamier!| where their Lordships seems to be inclined 
to confine such a division of management to private and 
family trusts, whether religious or charitable. In Raja Ram v. 
Ram Bhoy? Benson and Sundara Iyer, JJ. no doubt held that 
such a division of management (even a division of properties 
for management) was not improper in the case of public charit- 
able trusts also like the present. As I think that the decfee of 
the Lower Appellate Court, if the other contentions of the 
appellant are found against, might be modified by giving a 
decree with possession to the plaintiff's next friend on behalf 
of all the trustees including the 5th defendant who has now 
become a major and the 6th defendant who is now under the 
guardiansHip of the 5th defendant (as co-trustees of. the institu- 
tion) it is unnecessary to express any final opinion on the ques- 


1, (1917) I. L. R. 41 Mad. 296 at p. 808-34 M. L, J. 180. 
2. (1912) 24 M, L. J. 75. 
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tion whether Raja Ram v. Ram Boy! must be deemed to have 
been overruled by the observations of their Lordships of the 
Privy Council in Sethuramaswamier v. Meruswamier ®algeady 
referred to. As tothe other objections raited by the 2nd 
defendant, heis not entitled to raise it in second appealas he 
has not denied the plaint allegation of notice to quit. Even 


, assuming that he is entitled to notice to quit, I think that when 


the Ist defendant obtained his mortgage, and professing to 
hold under that mortgage assigned it over to the 2nd defend- 
ant, he repudiated his status as tenant and was not entitled 
to notice to quit and his assignee the 2nd defendant standing 
in his shoes was a fortiori not also entitled to notice. However 
even if they were entitled to notice, what has not been denied 
in the written statement ought to be treated as admitted. 


As regards the question whether the notice given by one 
of thestrustees is sufficient, I do not think there is anything 
improper in one of the several trustees being appointed as man- 
aging trustee for certain purposes by other trustees though so 
far as acts like the institution of suits, etc., are concerned, 
they must all be parties and must act after mutual consultations. 
As regards the cases in which it has heen held thatin a matter 
of discretion, one trustee cannot act without consulting the 
others I do not think those cases apply to matters where no 
question of discretion is involved. Discretion has to be used as 
regards the propriety of redeeming a kanom of the trust proper- 
ties, or renewal of a mortgage and other similar acts but no 
such question of discretion arises where in the interests of the 
trust a trespasser has to be ejected. 


In the result, è would confirm the decree of the first Court 
wit the modification that instead of plaintiff the words 
“plaintiff dnd 5th defendant for himself and as guardian of the 
Gth defendant” shall bė substituted and that instead of ‘‘defend- 
ants ” it shall be “defendants 1, 2, 3 and 4.” Also, after the 
words “ Plaintiff and 5th defendant on behalf of himself and 
as guardian of 6th defendant” and “ as trustees of the institu- 
” The appellants will pay the plaintiff’s costs in the second 


tion. 
appeal. ` 
————— or? nk eae 
1, (1943) 22M. L. J. 76, g. 1917) 41 Mad, 296534 M. L. T, 180, 
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Angamuthu 


v. 
Ramalinga 
Pillai. 
Sadasiva 
Aiyar, dJ. 
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Angamuthu Spencer; J.—I agree to the-proposed modification of the 
Ramalinga decree. I also agree with my learned brother that in other re- 
Pillai, speois the appeal should be dismissed with costs. It was asserted 


Spencer; J. in- tHe plaint and not denied in the written statements that the 1st 
defendant was paying rent at Rs. 3 a month till 1909 and that 
he had not paid it subsequently. It was also found by the 
District? Munsif that the usufructuary mortgage bond executed 
by the father of defendants 5 and 6 in favour of the 1st défend- 
ant of which the 2nd defendant obtained an assignment was 
not binding on the plaintiff, and this finding was not contested 
in the arguments before the Lower Appellate Court. This is 
“sufficient to dispose of the case of the lst-and 2nd defendanfs. 


Three main objections were raised on behalf of the 
appellants who are defendants 2, 5 and 6 represented by’ the 
same Vakil. They are (1) that the plaintiff was not competent 
to determine the tenancy without the concurrence of defendants 
5- and 6, who are co-trustees, as trustees are bound to act togee 
ther in such matters as: recovering properties belonging to the 
‘trust; (2) that as regards-the razinamah Ex. B the guardian of a 
minor trustee cannot enter into an arrangement for the manage- 
ment of a trust ‘estate which involves the exercise of the personal 
discretion ‘of the trustees; and (3) that there was no valid-notice 
to quit for the ‘determination of the 1st defendant’s tenancy. 


As regards the Ist objection there is the authority of a 
case in Raja Ram v. Ram Boy 1, where it was held that there 
was nothing illegal in an arrangement among the hereditary 
trustees of a charity that each shoutd be in exclusive possession 
of different portions of the trust properties for the separate 
management and accounting for the income without any dimi- 
nution of their joint responsibility for the proper discharge 
of their duties as regards the whole charitable institution. 
This authority has not, so far asI am aware, been shaken 
by any subsequent decision. The Privy Council decision in 
Ramanathan Chetty v. Murugappa Chetti 2 which gave sanction 
to an arrangement for the management of a temple trust 
by turns is not opposed to Raja Ram v. Ramboy 1. I do not 
mean for a moment to suggest that any amount of’ consent 


i E a a a 
1, (1912) 24 M, L. J. 75. 2. (1906) I. L. R: 29 Mad. 283 (P.G.). 
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would: justify the..sanctioning ofa. transaction that would Angemuth 
be opposed:. to public policy.;, but there is nothing in the Ranana 
terms of the arrangement in the compromise to suggest éhat Pillai. 
this, separate management of a certain number” of, shops “was Sienos, J. 
contrary to public policy. Sethuramaswamier v. Meruswamıer 1 

was a.case-of administration of certain religious charities by 
ethe head of a mutt. Their Lordships of the Privy Cowncil in 

their judgment make a distinction between: private -charities, 

that is, endowments for the charities of a family idol and cer- 

tain endowments:such as those involved in, that suit. They 
observed that Indian: Courts had no jurisdiction to settle 

a scheine the effect of which would be to take away the sole 

power of management from the eldest son of the last head of 
the-mutt. I: can see no analogy between the position of the 

head of a‘mutt and that of the trustees.who are managing the 

charity concerned in this suit, „SO that decision has no bearing 

ọn the facts of the case before us. Secondly as regards the 
razinamah, Ex. B. it received the sanction of the Court and was 
embodied in the décree in'O. S: No: 211 of 1911: Even if the 
guardian of a minor is not capable of exercising-that degree of. 
discretion which is necessary for the-purpose of consenting to 

a compromise, it has been held that.a, Court can supply the 

defect arising out of the minor’s incapacity and ‘therefore when 

the District Munsif gave his sanction to the razinamah decree, 

the appellants’ objection as to the guardian’s capacity-to act 

for the minor, trustee is no longer tenable. Lastly on the 
question of notice, the lst defendant did- not object to the 

want, of notice. In paragraph 14 of the plaint, the plaintiff 

asserted that he had given two notices demanding delivery of 
possession, of the sfiops. There is no denial of-this assertion in 

the Written stafements. This objection therefore also’ fails. 


A: V. V: 


1. (1917) I. D. R. 41 Madi996: 4M. L. J,. 180, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHIM AND MR. JUSTICE 
OLDFIELD. 
Pl. Pl. Palaniyappa Chettiar 
Ve 
N, S. P. Chockalingam Chettiar ... Respondent (Defendant). 


r 


Contract Act S. 23—Judgment debtor 4 sing assignment of decree in the name 


Appellant * (Plaintiff) 


of his agent—Decree executed and money rej lized by agent—Suit for recdvery of 


tioney by princi pal—Maintainability of—C. P. Code O. 21, R. 16. 

TA judgment debtor gotan assignment of a deorea passed against him and 
others, in the name of hia agent onthe understanding thatthe agent was to 
gocount for the moneys realized by him in execution after deducting a certain 
percentage as commission. The agent executed the decres and realized the morfey 
due thereunder but refused to pay the amount to the principal as agreed. Ino 
suits bg the prinoipal for recovery of the money, the agent contended thatthe con- 
tragh contravened O 21, R. 16 of the C. P. Code and therefore unenforceable. Held, 
overruling his contention. that the agent was bound to account to the Prinoipal for 
the amounts actually realized by him in execution of the decree. 

Bridger v. Savage | relied on. Sykes v. Beadon, 2 distinguished. 


Second Appeal against the decree of the District Court of 
Ramnad at Madura in A. S. No. 753 of of 1918, preferred 
against the decree of the Court of the Temporary Sub- 
ordinate Judge of Sivaganga in O. S. No. 4 1918. 


A. Krishnaswami Aiyar, for Appellant. 
K. Bhashyam Aiyangar, for the Respondent. 


The Court delivered the following 

Judgments:—Abdur Rahim, J:—The plaintiff’s suit has 
been dismissed on the ground that according to S. 23 of the 
Contract Act, the agreement on which the suit is based as 
contained in Ex. A is illegal and that therefure the plaintiff 
cannot recover the money which the defendant had collected 
under certain decrees. The plaintiff himself is the judgment- 
debtor under those decrees and he apparently asked the defen- 
dant to take an assignment of the decree on his behalf and to 
execute the decree against the other judgment-debtors and the 
defendant realized in execution certain assets. By Ex. A, it is 
provided that the defendant will submit accounts to the 
plaintiff of the amount spent in collecting the money and 
of the amount realized and after deducting commission 





* S, A. No 790 of 1919. dnd August, 1920. 
1. (1885) L. R. 15 Q. B. D. 368. 2. (1879) 11 Ch, D. 170. 


~ 
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O. 21 R. 16 says that ‘‘wherqa decree for the payment Palaniyappa 
of money against-:two or more persons has been transferred to ae a 
one of them, it shall not be executed against the others.” e It Saath 
is not contended that on such transfer, the liability under*the Chettiar, 
decree becomes altogether discharged but that the decree shall eee 
not be enforced in execution. It is open to the judgment- Rahim, d. 
edebtor who has obtained a transfer of the decree tossue his 
co-debtor upon it for contribution as held in Anant Vinayak 
v. Nagappa,!. In this case the judgment debtors did 
not raise any objection to execution on the strength of O. 21 
R. 16. The defendant must be taken to be an agent of the 
plaintiff for the actual realization of the money. But it is 
argued on behalf of the respondent that it was the duty of the 
Court to refuse execution and the Court would have done so, 
if it was brought to its notice that the defendant was merely 
an agent or benamidar of the plaintiff who was one of the 
judgment-debtors. Having regard to the language of O. 21, 
R. 16 of the Civil Procedure Code we may proceed on the 
assumption that if the facts were known to the executing 
Court, it would have been bound to reject the application for 
execution. 


Then it is contended that if the Court were now to help 
the plaintiffs in recovering the moneys realized by the defend- 
ant by means of the execution of the decree in spite of the 
prohibition of the law, that would bea violation of the rule 
laid down in S. 23 of the Contract Act. Mr. Bhashyam 
Aiyangar in support of the judgment of the lower Court has 
referred us toa number of rulings of the English Courts. 
The English authagrity on which much emphasis was laid 
was the case of Sykes v. Beadon.2 There Jesseil M. R. up- 
held the proposition that the Court of Law or equity 
will not lend its assistance in any way towards carrying out an 
illegal contract ; therefore such a contract cannot be enforced 
by one party to it against the other, either directly by asking 
the Court to carry it into effect, or indirectly by claiming 
damages or compensation for breach of it. The case before 
us does not fall within the proposition laid down ‘in Sykes v. 








m 
1. (1907) I. L. R. 32 Bom. 195. 2. (1879) 11 Ch. D.170, 
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Palaniyappa Beadon, In the first place the purchase of a decree by one of 


Chettiar the judgment-debtors.1s. not illegal and nextly this case comes 
Chocka- within the class of cases. mentioned in the. judgment of the 
Eee Master of Rolls*‘But in-cases:where the. contract is actually at 

cece an end, or is put an end to, the Court will interfere to. prevent: 


Rahim, J. those, who have, under.the illegal contract, obtained money 
belonging to other persons’ on the representation that thee 
contract was legal, from keeping that money.” If the plaintiff 
in the present suit were suing the defendant to enforce the 
contract and to compel him to execute the decree against the 
co-judgment debtors.or to recover damages for having failed 
to do so,, in that case, it would be asking the Coutt, 
to carry out an illegal contract. But that is not the, 
case here. The same.answer,is to. be; given to the cases 
in Booth v. Hodgson 1 and Battersby v.. Smith. 2. On the other 
hand, this case in my. opinion is governed by the classes of 
cases, Of which Bridger. v. Savage? is.a leading exampie. 
There the plaintiff had employed the defendant for a commis- 
sion to make bets, for him on.. horses. The defendant 
accordingly.made such. bets, and he received: the winnings from. 
the persons with whom he had so betted. In an action by-the 
plaintiff for the amount which the defendant had so received, 
it was held that 8 and 9 Vic. Ch. 109 $. 18 which makes null 
and void all contracts by way of wagering, did not apply to the 
contract betweea plaintiff and defendant and that, therefore 
notwithstanding that statute the plaintiff was entitled to re- 
cover in respect of the bets which had been so paid to the 
defendant. The learned Judges of the Court of Appeal, point 
out that the principle is that “a person who has received 
money from another under an illegal éontract cannot be 
allowed’ to retain it” to quote the language ‘of Eyre C2 J. i 
Tenant v. Ellioti.4 Bowen L. J., observes as follows :—“ If the 
person who has betted pays his bet, he does nothing wrong. 
He only waives a benefit which the statute has given to him, 
and ‘confers a good title to the money on the person to whom 
he pays it. Therefore when the bet is paid the transaction is 
completedand when it is paid to an agent, it cannot he con- 





1; (1795) 6-T: R. 405=101 E. R. 619. 2. (1818) 56 E. R. 45 5.0. 3 Madd. 110. 
3. (1885) 15 Q. B. D. 868. 4, (1797) 1 Band P. 3 at page 4. 
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-tended that it is not a good paymept'for his principal. If not, Palaniyappa 
how monstrous it would be that the agent who has received Ogee 
the money which belonged to his principal and whick he Chooka- 


k i lingam 
received for his principal, and only on that account should be Chettiar. 
allowed to say that the payment was bad and void. The Abdur 


truth is that the contract under which he received the money Hahim,d. 


efor his principal is not affected by the collateral contract under 
which the money: was paid to him.” It seems to me that these 
observations apply to the present case. I may also point out 
that in Bridger v. Savage ,1 which was argued by eminent 
counsel on both sides, Sykes v. Beadon, 2was not cited at all 
as establishing a contrary proposition nor the cases in Term’s 
Reports cited by the respondent. So far as the Indian Courts 
are concerned, there are two decisions -directly against the 
contention of the plaintiff Bhola Nath v. Mulchand, 3 and 
‘Nagendrabala Dasi v. Gurudayal Mukherji $. In the former 
decision Chief Justice Stanley takes the law as quite settled 
on the authority of the English decisions. On the other hand, 
we have been referred to a decision -of the Bombay High 
Court in, Goswamishri Purushottanj Maharaj v. Robb 5. But 
‘as I read the case, it does not lay down anything different 
from the law enunciated in Bridger v. Savage. 1 All that it 
lays down is that a suit could. not be sustained.for levying a 
cess prohibited by law. 

I am therefore of opinion that the judgments of the lower 
Court are worng. I must reverse them and remand the case to 
the court of first instance for disposal on other issues. Costs 
will abide the result. The Court fee paid on the second appeaj 
memo. and in the appeal to the lower appellate Court will be 
refunded to the appellant. 

Oldfield, J.—If it were necessary to consider-whether S. 23 piaga, y. 
of the Contract Act was applicable to the contract between 
the plaintiff and the defendant, I should have no difficulty in 
holding that the plaintiff’s object, which he has unlawfully 
accomplished, was to defeat the provisions of O. 21 R, 16. It 
is however not disputed that the defendant entered into the 
contract with full knowledge of the circumstances 4nd of the 








L, tet 16 Q. B. D. 863. 9, (1879) 11 Ch. D. 170 
g. (1903) I. $. R, 25 All. 689. 4. (1908) I. L. R, 30 Cal. 1011. 
i b. (1884) 1. L, B. 8 Bom. 898. 
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character of the plaintiff’s jntention in making it. That how- 
ever is not enough to justify the defendant in repudiating the 
liability for what he realised on plaintiff’s behalf. His agency 
to execute a decree was, it should be remembered, in itself 
innocent. His knowledge that the execution of the decree on 
plaintiff’s behalf might defeat O. 21 R. 16 will no more make 
his agéncy guilty than similar knowledge of the brokers referred 
to in Bhola Nath v. Mulchand, 1 that they were engaged in 
wagering transactions. See also Nagendrabala Dast v. 
Gurudayal 2. Mr. Bhashyam Aiyangar for the respondent has 
put the case in this way. The creation of an agency by the 
plaintiff was part of the machinery, by which he interfded 
to deceive the Court and thus to secure the successful execution 
of his unlawful design. This he contends, is enough to 
bring the agency and the contract, by which it was created, 
within the principle of S. 23 and to make the latter unen- 
forceable. He cited to support this Booth v. Hodgson 3, Battersby 
v. Smitht and Sykes v. Beadon 5, besides Indian cases of less 
importance. It does rot seem to me that these authorities go 
to the length which he requires. In them the relation between 
the parties was not merely the means employed to carry out 
the unlawful transaction but it was the transaction itself. In 
the three English cases, the material fact was that something 
was done by a number of persons which according to law 
either could not be done by that number of persons without 
some formality being complied with or could not be done by 
that number of persons at all. It was the association, which 
was in fact the unlawful element and which made the tran- 
saction unlawful. Here there is nothing ofthat sort, because 
the contract by which the parties were associated, here one of 
agency, and was not in itself unlawful and was not what” made 
the whole transaction unlawful, since the unlawfulness would 
have been the same, had plaintiff succeeded in carrying through 
his execution himself without ever employing the defendant at 


all. 
For these reasons I agree with my learned brother and 
concur inethe order proposed by him. 
A. V. V. —— : 
1. (1908) I. L. R. 26 All. 689. a. (1903) 30 Cal. 1011. 


8. (1795) 6 Term’s ‘Reports 405. 4, (1818) 8 Madd. 110. 
6. (1679) 11 Oh. D. 170. A 


PART XXII.) THE MADRAS LAW JOURNAL REPORTS. . 697 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHIM AND MR. JUSTICE 
OLDFIELD. ? ° 
Badvel Chinna Asethu and others.... Appellants.* (Défen- 
dants 2 and 3). 
v. . 
° Vattipalli Kesavayya and others, ... .Respondenis.“(Plain- 
j tiff and 1st defendant). 


Civil Procedure Code, Order IX. Rule 18—Application to set aside an eg, parte 
decree—Dismissal by ihe Court of first instance—Appeal against the ew parte 
decree— Whether it is open to the defendant to contest the decree tn the appellate Court 
on grounds mentioned tim Order IA, Rule 13— Civil Procedure Code, Section 105—- 
Scope of. < 
Where an application under O. IX, R. 13, to set aside an ex e decree was 
made to the Court of first instance and rejected and the order rejecting the appli- 
cation Was not contested by way of appeal from that order, it is not open to the 
defendant in the appeal agz.inst the'ew parte decree to object to the decree on any 
of tha grounds mentioned in O. IX, R. 13. 

S. 105 of the Civil Procedure Cole does not give the defendant a right to re- 
open the: question in appeal in such a oase. 

Prima facie, the * order” referred to in Section 105 is one from whioh no 
appeal is provided. 

Second Appeal against the decree of the District Court of 
Cuddapah in A. S. No. 116 of 1917 preferred against the 
decree of the Court of the District Munsif of Gooty in O. S. 


Ne: 280 of 1913. 


T. V. Venkatarama Atyar, for Appellants. 

B. Somayya, for Respondents. 

The Court delivered the following 

Judgments :—Abdur Rahim, J :—It is not necessary in 
dealing with the Second Appeal to state the history of this 
litigation as it has been set out in the previous judgment of 
the learned Judge against whose decree this appeal has been 
preferred. Two questions have been argued before us. The 
first which relates to the merits is this : whether the finding of 
the Lower Court that the defendants 2 and 3, the appellants 
before us, had any notice as to Narasayya’s title to the property. 
It appears that the property stood in the name of the plaintiff 
and Narasayya. The case of the plaintiff is that eNarasayya 
had no title inasmuch as he had not paid his share of the 





—— A a ee ey ay pee 
* S.A. No, 450 of 1919 83th July, 1920, 
88 
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consideration money which he was to have paid. We must 
take it as found in a previous judgment in the course of this 
litigation that Narasayya had in fact no title although his name 
stood in the title deeds. The High Court in its previous order 
of remand had remitted two issues for trial. One was “Had 
the defendants 2 and 3 notice of plaintiff’s claim to the entire 
suit property prior to the transfer in their favour?” (2) Did 
they act in good faith and take reasonable care to ascertain 
whether defendants had power to make the transfer within the 
meaning of S. 41 of the Transfer of Property Act? 

The first question has been answered by both the courts 
in the negative and there can be no doubt rightly so. 

The answer to the second question is what we are now 
asked to consider in this second appeal. The learned District 
Judge says that although the defendants 2 and 3 had no express 
notice of the plaintiff's claim to the entire property, yet the fact 
that for several years before the transfer the plaintiff claimed 
and received rent for the entire property from the defendants’ 
themselves was sufficient to call upon the defendants to enquire 
as to how the plaintiff claimed the entire rent. The learned 
Judge states his conclusion in these words; “The defendants 
2 and 3 made no enquiries at all and there seems to be consi- 
derable ground for the theory that defendants 2 and 3 wanted 
to annoy plaintiff in connection with the dispute about a house.” 
Thus the appellants failed to make any bona fide enquiry into 
the matter and in second Appeal it is difficult to hold that the 
Lower Court had not sufficient materials on which to come to 
this conclusion. In fact no attempt has been made by the 
learned pleader for the appellant to satisfy,us that there was 
really no evidence to justify the conclusion. |, 

The next point for consideration is whether the Dietrick 
Judge is right in holding that the order rejecting the applica- 
tion made under O. 9, R.13 (S. 108 of the old code) was final and 
that it was open to him to deal with that question in the appeal 
against the decree of the District Munsif. So far as I can see, there 
is no direct decision on the question. Our attention has been 
drawn to the decision in Pzrumbra Nayar v. Subramanian 
Patiar.1 But there the learned Judges expressly refused to 


1, (1899) I. L. R. 28 Mad. 445=10 M. L. J. 61, 
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decide the question whether where an anplication to set aside 
an ex parte decree had been made under the special procedure 
provided in this connection and refused and no appeal was 
preferred against the order of refusal it was still open te the 
defendant in an appeal against the decree to raise the same 
question and have the decree set aside on the ground 
, that the defendant was prevented by sufficient cause from 
appearing arid properly conducting the defence. li was also 
suggested that the Full Bench decision in Krishna Aiyar V. 
Kufpan Atyangar 1 supports the appellants’ contention. But 
where no application had been made to set aside the ex parte 
decree under S. 108 of the old Civil Procedure Code which 
governed that case, and that decision therefore cannot be taken 
as a ruling on the point in dispute before us. Krishna Aiyar 
v. Kuppan Aiyangar! proceeds on the basis that in a case 
Where no application under the special procedure provided 
by the Code for setting aside the ex parte decree has been 
made, it is open to the detendant in appealing aga nst the 
decree to take the objection in the appeal. But that does not 
cover a Case where an application was made and rejected and 
the order rejecting the application was not contested by way 
of appeal from that order. Assuming that it is open to 
a defendant in the appeal against the ex parte decree to 
object to the decree on the ground that he had not suffi- 
cient opportunity to adduce evidence in acase, where he 
did not choose to avail himself of the special procedure 
it does not by any means follow that where he did actually 

avail himself of the special procedure and failed, still it 
~ would be open to him to have the same question reagitated 
by appealing against the decree. Mr. T. V. Venkatarama Atyar 
the l@arned Vakil for the appellants argued that the language of 
S.105, Civil Procedure Code is wide enough to cover a 
case like this, It says : “ save as otherwise expressly provided, 
no appeal shall lie from any order made by a Court in the 
exercise of its original or appellate jurisdiction; but where a 
decree is appealed from, any error, defect or irregularity in any 
order, affecting the decision of the case may be set forth as a 
ground of objection in the memorandum of appeal.” That 


1. (1906) I. L. R. 80 Mad. 54, 
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Badvel prima facie refers to an orger from which no appeal is pro- 
Chinna | vided, But it is argued that the corresponding section of the old 
Sie aii Code has been modified in order to extend the provision to 
Kesavayy2 cases of orders’ other ‘than those from which no appeal is 
Abdur provided. In S. 591 of the old Code the words were “where 


Rahim, J. a decree is appealed from, any error, defect or irre- 
gularity’in any such order affecting the decision _of the case.e 
The word ‘ such’ does not find a place in S. 105 of the new 
Code. I am however inclined to think that this should not 
make any difference in the construction of S. 105 so far as 
this point is concerned. The word “such” might have been 
intended as pointed out in Woodroffe and Ameer Ali’s 
Commentary on the Civil Procedure Code to limit the appli- 
cation of the section to orders passed under the Civil Proce- 
dure Code. In any case the language of S, 105 does not seem 
to me to give the defendants the right to reopen the question 
whether he had sufficient opportunity given to him to adduce 
his evidence in cases where he has availed himself of the 
special procedure provided by the Code and his application to 
set aside the ex parte decree has been finally rejected. To 
hold otherwise would be opening the door to speculative 
litigation. Mach emphasis was also laid by Mr. Venkatarama 
Aiyar on the observation of the Privy Council in Maharajah 
Moheshur Singh v. The Bengal Government 1 which has been 
quoted in a recent decision of this Court in Thimma Nayanim 
v. Venkatacharlu. 2 That observation was not made with re- 
ference to any such express provision of the Civil Procedure 
Code as we have now. It only laid down that the general 
Law does not contemplate that wherever an interlocutory order 
is passed unfavourable against a party that payty must appeal 
against it, and if.he does not do so, he will be precluded from 
impeaching it in the appeal against the decree. That however 
is yery different from what we are asked to hold in the present 
case. It may well be doubted whether an order rejecting the 
application made under O. 9, K. 13 comes within the sense of 
an ordinary interlocutory order, such as was under considera- 
tion before the Privy Council. I therefore hold that this con- 


tention also fails. 
` 1. (1859) TM. I. A. 283. a. (1910) 20 M. L. J. 808. 
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In the result the appeal must be dismissed with costs. Badval 
Oldfield, J. :—I entirely agree with the judgment just now ae 
delivered by my learned brother, and I supplement it on the ee 
second point dealt with, only because I recently had occasion Kesavaya 
in another case to refer to two of the cases relied on and  oyageia, J. 
my reference to them now appears liable to misconstruction. 
o In Neelaveni v. Narayana Reddi 11 said that Caussanel va Soures? 
‘had been overruled in Krishna Aiyar v. Kuppan Aiyangar 3 
On a closer consideration of the cases that seems to me to be 
mistaken. In fact Caussanel v. Soures 2 is overruled by Krishna 
Aiyar v. Kuppan Aiyangar,® on the point only a point with 
which we are not concerned in the present appeal and with 
which the Full Bench was not concerned. I will only say 
that the misdescription of the case in my judgment in Neela- 
veni v. Narayana Reddi! did not affect the opinion expressed 
therein. 


The point which Krishna Aiyar v. Kuppan Aiyangar, 9 
really decides relates to the power of the Court to ordera 
remand. No case has been cited before us, in which the 
question now under discussion whether a party against whom 
a decree has been passed ex parte can proceed in succession 
under O. 9, R. 13 as well as by taking objection to the order 
placing him eg parte in his appeal against the substantive decree 
has been dealt with. On principle it would appear that he 
could only do so at the expense of the rules as to res judicata; 
and there can be no reason why the adjudication on his appli- 
cation under O. 9, R.13, if there were one, should not be con- 
clusive against him for the purpose ‘of any subsequent appeal. 
In the present case Jt is suggestsd that the facts that his appli- 
catiqn under O,9 R. 13 was not carried further than the District: 
Munsif’s Court and that he acquiesced in the District Munsif’s 
unfavourable order would make a difference to his right to 
appeal against the decree on this ground. The answer to this 
is that the District Munsif's order, not having been appealed 
against, has become final. It seems to me that it would be a 
matter for great regret if a party could pursue both of two 
alternative remedies in succession and that the recognition of 


1. (1919) ĘĄ L. R. 48 Mad. 94. 3. (1899) I. L. R. 23 Mad. 260 
8. (1906) I. L. B. 30 Mad. 54. 


Badvel 
Chinna 
Asethu 


v 
Vattipalli 
Kesavayya. 


Mammad. 


v. 
Mammad.: 


Abdur 


Rahim, J. 
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a right to do so would be a unique incident in our procedure. 
Iam accordingly relieved to“ind that such a right has not been 
recognized by authority. I agree with my learned brother in 
the order proposed by him. 

C. A. S. 


IN T HE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ABDUR RAHIM AND MR. Justice” 
OLDFIELD. 


Kataprath Vatakke Purayil a Appellants.* (Plaintiffs 
Thayyil Mammad Karnavan of the Nos. 2 to 6 and L: R. 
tarwad and of his tavazhi and others. of 3rd Plaintiff.) ° 


U. 


Valluvakkat Kishakke Purayil — ... Respondents. (Defend- 
Mammad and others. ants Nos. 1 to 3, 5 to 
9 and L. k.. of the 9th 

Respondent.) 


Malabar Law—Atialadakam heirs.—Rights of —Karnavan of tawazhi —Alienation 
by--Failure of surviving member of tawasahi to question —Right of attaladakam heirs 
to do so.—Their right of succession based on karar emecuted at time of division of 
tarwad inio several tawazhis—Effect. 


The attaladakam heirs (that is, the tarwad which would succeed-to the property 
of a tawazhi on the death of its last surviving member) are not entitled to dispute 
alienations made by the karnavan of a tawazhi who owned the property in dispute 
when the surviving member of the tawazhi living at the time did not revoke it by 
any unequivocal act of his during the lifetime of the Karnavan or after his death. 
It makas no difference whether the right of the attaladakam heirs to succeed to the 
property of the tawahzi is based ona Karar executed when the tarwad became 
divided into several tawazhis or on the general law which gives tothe tarwad the 
tight of succession to the property of a tawazhi which has become extinct. 


; Second appeal against the decree of the District Court of 
North Malabar in A. S. No. 299 of 1915 preferred against the 
decree of the Court of the District Munsif of Taliperamba i in 
O. S. No. 820 of 1913. 

C. V.. Ananthakrishna ihan for Appellants. 

K. P. M. Menon, for Respondents. 

The Court delivered the following. 


Judgments :—Abdur Rahim, J.—In this appeal the ques- 
tion of laW is as to the right of attaladakam heirs to dispute 








* 9. A. No. 1878 of 1918. | 10th ‘August 1990, 
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certain alienations made by the karnavan of a tavazhi who 
owned the property in dispute when the surviving member of 
the tavazhi living atthe time did not revoke it by any®un- 
equivocal act of his during the lifetime of the karnavan or 
after his death. There is no express authority on the point. 
But it seems to me all the same that it does not admit of any 

* substantial doubt. In this case there were two members of 
the tavazhi to which this property belonged and the karnavan 
for the time being made gifts of some of the properties to his 
children. The other member of the tavazhi at the time was 
one Pukoya. He did not during the lifetime of the karnavan 
take any steps to question these gifts except as regards one 
item of property which is not in dispute and with respect to 
which before his death he had instituted a suit and obtained a 
decree declaring that the alienation of the item of the family 
property was invalid. But he did not take any steps to get the 
rest of the property from the donees. 

It was contended by Mr. Ananthakrishna Atyar, the appel- 
lant’s learned Vakil that the attaladakam heirs that is the 
tarwad which would succeed to the property on the death of 
the last surviving member of the tavazhi were entitled to 
recover the property from the alienees. The plaintiffs are 
called attaladakam heirs, although it appears that their right to 
succeed to the property on the death of its last surviving member 
is provided for by a karar which was executed when the tarwad 
became divided into several tavazhies. I do not think that it 
makes any difference whether the right of the plaintiffs is 
based on the karar or on the general law which gives to the 
tarwad the right of , succession to the property of a tavazhi 
which has bgcome extinct. The main argument of 
Mr. Ananthakrishna Aiyar is that the alienation by a karnavan 
of a Malabar tarwad or tavazhi without such necessity as is 
recognized by the law is ab initio void and the altenee is in the 
position of a trespasser. The right of the remaining members of 
the larwad to the property is according to this contention not 
in any way affected by the alienation and they can recover the 
property without seeking toset aside the alienation. His 
argument is founded on the decisions on the question of 
limitation whether it is necessary for a junior member ofa 


“Abdur 
Rahim, 4. 
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Mammad  tarwad or of a reversioner under ordinary Hindu Law to have 
a deed of alienation executed by the karnavan ora limited 
aa owner like a Hindu widow cancelled and set aside within the 
Rahim, J. peridd of limitation provided by Art. 91. There used to be 
conflict of decisions on this subject but it has been ultimately 
ruled by the Privy Council in Bejoy Gopal Mukerji v. Krishna 
Mahishi*Dobi 1 that itis unnecessary to have the alienation e 
cancelled and set aside in such cases. Their Lordships say 
‘ that by instituting a suit for possession a reversionary heir 
sufficiently elects to avoid the transaction and itis not 
necessary for him to have the deed set aside by any act 
previous to the institution of the suit. And we have also been 
referred to several decisions of this Court in which similar Jan- 
guage is used in respect of alienations by the karnavau of a Mala- 
bar tarwad, Chappan v. Raru 2 and Sankara v. Kelu.3 But 
these decisions On the question of limitation do‘not really con- 
clude a point of this. nature. The main basis of the 
argument is that if a case falls under Art. 144 of the 
Limitation Act then we must take it that the person in 
possession is a mere trespasser and although he may pro- 
fess to claim possession under a deed executed by a per- 
son who in proper circumstances would be entitled to 
convey the property, yet he has no title to the property and 
we must treat the case asif the alienation had never been 
made. It is difficult to see how any such proposition can be 
derived from the cases to which we have been referred. It 
would be a very extreme proposition of lawto lay down 
that an improper alienation by a limited owner or by a person 
in the position of a karnavan of a tarwad must be treated 
for all purposes as if it had never taken place. It is quite 
clear that there may be a person in adverse possession “of a 
property to whom Art. 144 of the Limitation Act is applicable, 
but who cannot be properly treated as a mere trespasser. 
However that may be the question before us is, are persons 
like the plaintiffs in the present case entitled to question and 
avoid the alienations made by the karnavan of a Malabar 
tarwad. There can be no doubt that only the remaining 


v. 
Mammad. 





1. (1907) I. L, R. 34 Oal, 829. 2. (1912) I, L, Ry87 Mad. 420, 
8. (1889) I. L. R. 14 Mad. 29, 
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members of the tarwad whose property has been wrongfully 


alienated by the karnavan can question such an alienation. 


The karnavan of a tarwad under the Malabar law is the only 
person who can deal with the properties of the tarwad in cir- 
cumstances recognized by the law, and the other members 
have no rights in the property in the sense of their being en- 
etitled to aghare in ‘the property or to be able to “ask for 
partition. Their rights consist in being maintained by the 
karnavan out of the income of the family property by dealing 
with itin an improper way. If the junior members did not 
choose to question the alienation made by the karnavan it is 
impossible to conceive on what principle their right would 
descend to a person like an attaladakam heir. It cannot be dis- 
puted that the karnavan andthe junior members all together 
might make a gift of the entire family property, if they so choose 
and if the karnavan makes such a gift and the other members of 
the family confirm it, the result would be the same. There ts no 
provision of law which lays down that they must affirm it by some 
positive act of theirs and so far as I can see it would be suffici- 
ent if they did not by any unequivocal act call in question the 
alienation. Inthis case we have been asked by Mr. Anantha- 
krishna Aiyar to say that it was alleged in the plaint that 
Pukoya in fact had elected in his lifetime to avoid’ the trans- 
action in question but we do not think that there is any such 
definite allegation. All that is stated in paragraph 8 of the plaint 
is that the deceased Pukoya also had taken objection to the 
said demise, etc.” That is not a statement that he had by any 
clear unambiguous act, made a declaration supposing that a 
mere declaration wéuld be sufficient, that he would not be 
bounti by the aPienation made by the karnavan Ali Kunhi. 
In the plaint in the suit in respect of the item of the property 
not in question in this litigation—there occurs a statement to 
this effect “ other documents also appear to have been execut- 
ed for the benefit of the wife and children and other reliefs 
will be sought in respect of them.” Thereis nothing in this 
statement which would enable us to identify any of the pro- 
perties involved in the suit and in other respects also the 
statement cannot be said to be at all clear or unambiguous, ' 


89 
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Mammad -A number of English authorities have been cited before us 

ammai by Mr. Ananthakrishna Aiyar in order to establish that the 

= “I righ¢ to avoid a transaction of this nature descends: to the 
lu 


Rahim, J. heir$ and legal representatives. But those cases can be of no 
help to us. They are cases which relate to the right to j 
recover damages or similar remedies with respect to torts and 
it wille be totally unsafe to draw any analogy between e 
those cases and a case like the present arising under the ‘pecu- 
liar institution of the Malabar law. Even the cases relating to 
the rights of a reversioner to avoid transactions of this kind 
under the ordinary Hindu law do not furnish an exact analogy 
because the position:of the junior members of the tarwad is 
in some respects weaker than that of the reversioners under 
the ordinary Hindu,Jaw. A Hindu widow has merely a limit- 
ed estate and her powers of alienation and management of the 
property are more limited than those of a Malabar karnavan. 
An .attaladakam heir succeeds tothe properties of a tawazhi 
only when there are no members of the tawazhi left and of 
course only to properties which were not disposed of by the 
last members of the tawazhi. I must hold in this case that the 
property in dispute was disposed of by the last members for 
the tawazhiand there was nothing left for the plaintiffs to 
succeed, to. This second appeal (S. A. No. 1378 of 1918) is 
dismissed with costs. The other second appeals (Second 
appeals Nos..1374, 1375, and 1376 of 1918, will follow. 


Oldfield, J. Oldfield, J.—I agree with my learned brother and concur 
in the order proposed by him. 
A. S. V. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. JUSTICE ABDUR RAHIM AND MR. JUSTICE 


OLDFIELD. 
Dhadha Sahib ... Abpellant® (1st Defendant.) 
Ho A 
Mahomed Sultan Sahib ... Respondent (Plaintiff.) 
Hindu Law—Joint Family—Member of Sale of specified property—Sub sequent 
Peay suit for partition by other members and allotment of different property to Vendor— 
v. Co-parcener—Effect—Eguities in favour of alionee—Alienee from that alienee--Rights 
peee of—Suit for damages by him against his vendor—Measure of daages, 
Sahib, = 5 A. Ño, 1834 of 1919, TT 9th Apgust 1990, 
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The 1st’defendant, a Mahomedan, purchaged certain specified land from a 0o- 
parcener in a Hindu family, and, pending a suit by the other co-parcencrs for a 
partition, sold the same to the plaintiff. In a suit by the plaintiff against the ist 
defendant, for the recovery of the property allotted to the latter's vendor in ljeu of 
the land sold by him, or, in the alternative, for damages; 

Held (1) that, assuming that the 1st defendant would ba entitled to whatever 
was substituted by the deoree for partition for the land which he had bought, the 
plaintiff could not olaim any such equity against the Ist defendant, but was only, 
‘entitled, to damages for breach of warranty of title; and (2) that plaintiff was 
entitled to full compensation so that he might be restored peouniarily to the same 
position as if he had recovered the land which the ist defendant sold to him. 


Second appeal against the decree of the District Court of 
Coimbatore in A. S. 28 of 1919, preferred against the decree 
of the Court of the District Munsif of Tirupur in O.S. No. 839 
of 1917. l 

V, Ganapathy Iyer, for Appellant. 

T. R. Krishnaswami Iyer, for Respondent. 

The Court delivered the following 

Judgment :—The plaintiff brought certain specific land 


from the first defendant, a Mahomedan. The first defendant’ 


had bought this land from a co-parcener ina Hindu family. 
The other co-parceners instituted a suit for partition and it 
was during the pendency of that suit that the first defendant 
sold the land to the plaintiff. By the decree in the suit for 
partition the land with which we are concerned was not allot- 
ted to the vendor of the first defendant but some other land 
was given tohim instead. According to the dictum of the 
learned Judges of this Court in Nanjayya v. Shanmuga! under 
such circumstances so far as any question lay between the first 
defendant and the co-parcener from whom he bought the land, 
the first defendant, would be entitled to whatever was substi- 
tuted by any decree for partition for the land which he had 
bought from the co-parcener. This" principle seems to have 
been acquiesced in two other decisions of this Court, one of 
which is reported in Sabapathi Pillai v. Thandavaraya Odayar® 
and we are prepared for the purposes of this argument to 
assume that that proposition of law is correct. Even then it 
is difficult to see how it avails the plaintiff in this suit. The 
plaintiff has not bought the land from a Hindu co-p@rcener who’ 
according to Hindu law would have aright to demand partition 





va an ea ae Se 
1, (1918) 1. L, R. 88 Mad. 684. 2. (1919) I. L. R. 43 Mad. 309=37 M.L.J. 620, 
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of the family property and to get the share due te him. The 
plaintiff has bought certain specific land from the first defen- 
dant who is a Mahomedan and between them there can be no 
queStion of working out any such equity as is mentioned in, 
Manjayya v. Shunmuga 1 When analysed, the position is 
simply this. A sells a particular parcel of land to B. 
It is found that A has no title to the land. . Can’ it be. 
said that B is entitled to ask A to convey to him’ some 
other land in place of what he bought. When stated in 
these. words, the position of the plaintiff would be quite 
untenable and it is difficult to see-why the character of 
the superior title by which the title of the vendor in the land 
which he purported to sell is defeated, should make any differ- 
ence to the vendee’s rights. As the vendor’s title to the land 
in dispute has been superseded by a superior title, the only 
remedy open to the vendee is damages for breach of warranty 
of title. It is brought to our notice that in Sabapathi Pillai 
v. Thandavaraya Odayar ? the plaintiff was a purchaser at 
Court auction in execution of a money decree against a 
Hindu co-parcener, and it was apparently not argued 
before the learned Judges that a vendee of a purchaser from a 
Hindu co-parcener could not claim against his vendor. any 
such equity, as was mentioned in Manjayya v. Shunmuga 1. The 
case was argued on the basis that in the case of a purchaser at 
Court auction there is no warranty of title. We do not see 
much significance in the fact that the question now raised 
before us was not raised before the learned Judges who 
decided Saba pathi Pillai v. Thandavaraya Odayar 2. Weare of 
opinion that if we were to hold that the plaintiff is 
entitled to whatever land the first defendant might have got in 
substitution for what he had purchased from his vendor we 
would be giving him property which he never bargained for. 
We therefore set aside the decree of the District Judge and 
give the plaintiff in its stead a decree for damages which he 
had asked for in tne plaint as an alternative remedy. He 
claimed Rs. 300 as damages and we think he is entitled to it. 
The learnedeDistrict Judge is evidently wrong in saying that in 
assessing damages the plaintiffis not entitled to ask that they 
1. (1918) I. b. R. 88 Mad. 684. 2. (1919) IL. R. 48 Mad. 809, 
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should be‘assessed at the present enhanced value of the land. 
Surely he is entitled to full compensation so that he might be 
restored pecuniarily to the same position as if he had recoyer ed 
the land: which the first defendant sold to him. We also 
direct that six per cent. interest on this sum to be allowed to 
the plaintiff from the date of. the plaint. 

` “Fhe appeal is. allowed to this extent. Each party will 
bear his own costs throughout. ; | 

A. S. V. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
e i 7 h i 
PRESENT :—MR. JUSTICE ABDUR RAHIM. 
Ponnusami Pillai ... Petitioner® (accused). 
Regulation II of 1816.8. 10—Village Magistrate—Sentence of confinement— 
Enforctble only im village Chouliry and nowhere else. 
A Village Magiatrate has, under S. 10 of Regulation II ot 1816, -power only to 
enforce a sentence of confinement in the village choultry and. nowhere else. Held, 


he had no power of enforoing the sentence in front.of a temple whioh was said to 
be a public place in the village in question. 


Petition under S. 107 of the: Government of India 
Act and Cl. 27 of the Letters Patent praying the High 
Court to revise the judgment of the Court’ of the Village 
Magistrate of Vellai Adambar in Calendar Case No. 1/19 dated 
3lst December 1919. 

R. Ganapathi Aiyar, for Petitioner. 

V. L. Ethiraj, for ihe Public Prosecutor for the Crown. 

The Court made the following ` ` 

Order :—S. 10 of Regulation II of 1816 authorizes 
the Village Magistrate to sentence a person guilty of certain 
offences of a trivialnature to confinement in the village choul- 
try for a period not exceeding 12 hours. In this case the 
accused was sentenced and placed in confinement in front of a 
temple which is said to be a public place in the village of 
Vellayathambar. The Village Magistrate has power only to 
enforce the sentence of confinement in the village choultry 
and no-+where else (see 1 Weir 924). The sentence is there- 
fore set aside. 

A. S. V. a 

ee a 
* Or. R, O. No. 268 of 1920. l 8th October 1920, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
Hu@ues. l f | 


Bhogiravathu Somanna `.. Petitioner* (Accused). 
v. 
Nandivada Chelapathi Rao ... Respondent (Complainant.) 


Workmen's Breach’ of Contract Act (XTIT of 1859) Comppsitor.—Whether . 


a workman or artificer under the Act. 
A compositor is an artificer if nota workman; and therefore the . provisions 


of the Workmen’s Breach of Oontract Act apply to the case of a compositor. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the ordar 
of the Court of the Stationary Sub-Magistrate of Ellore, dated 
1st June 1920 in Calendar case No. 223 of 1920. 

Ramnath Shenai for Petitioner. 

V. L. Ethiraj, for the Public Prosecutor, for the Crown. 

V. Suryanarayana, for Respondent. 

The Court made the following 


Order :—The first question argued in this revision peti- 
tion is whether the petitioner, who isa compositor, is an 
artificer, workman or labourer within the meaning of Act 
XIII of 1859. A compositor is defined in the Century Dic- 
tionary as one who sets up type. Mr. Shenai on petitioner's 
behalf contends that because he has to use his brains to some 
extent in order to set type, he does not come within the scope 
of the Act. Mr. Shenai has relied on the judgment of Ayling, 
J. in Kunhi Moidin v. Chamu Nair! but that is not in point. 
We think that a compositor in ordinary parlance would be 
regarded as an artificer, if not as a workman. This point 
therefore fails. ii 

The remaining argument is that Ex. A, “the agreement 
between the petitioner and his master, simply creates a re- 
lation of debtor and creditor, not of a master with-a workman 
who has received an advance. Reliance is placed on the 
construction put by the Courts on what are alleged to be 
similar agreements in In re Abdul Rasul? and I Weir 681. 
Neither of, these cases, is, in our opinion, analogous to 


‘the present. In the first, the last sentence of the agreement 





* Or. R. 0. 886 of 1920. 27th September, 1920. 


3. (1917) I.D. R. 41 Mad, 162 9 (1911) I, L. R. 18 Bom, L, R. 548, 
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provided, quite generally for repayment of the advance made 
within a period which was specified although, no doubt, from 
the workman’s wages. In the second, similarly, the deposit 
or loan was to be refunded at the close of* the period of 
the contract. In neither was there anything resembling 
the provision in Ex, A. by which the advance to the workman 
is to be repaid by periodical deductions from the arfiount of 
his wages and should in any case be worked out by him. 


The revision petition fails and is dismissed. 
C. A. S. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHIM AND MR. 
JUSTICE ODGERS. 


Swaminatha Odayar asi Petitioner in Crp. 643 


5 of 1918 Petitioner. 


v 


S. Sundaram Iyer aie Respondent in both 
(Respondent) 
Madras Estates Land Act, S.46 (6)—Recetver of an Estate appointed by the 
Court—Whether an application for compulsory acquisition of occupancy rights lies 
against a receiver—" Landholder who ts the owner of the Estate meaning of.” 


Although the definition of a ‘‘ landbolder ” in S. 8 (5) of the Estates Land 
Act includes a receiver appointed by the Court, proceedings for the compulsory 
acquisition of occupancy rights under S, 46 of the Act do not lie against a receiver of 
an Estate, because S. 46 (5) confines these proceedings as against persons who are 
owners of the Estate as distinguished from persons who may be entitled to collect 
the rents of the estate and to do other acts contemplated by the Aot as land- 


holder. 
Petition under S. 115 of Act V of 1908 and S. 107 of the 


Government of India Act praying the High Court to revise the 
ordérs of the Court of the District Collector of Tanjore in R. 
P. Nos. 3 and 4 of 1919 preferred against the orders of the 
Court of the Revenue Divisional Officer of Kumbakonam in 
M. A. Nos. 31 and 21 of 1918 respectively. 

K. Raja Atyar, for the Petitioner. 


: S. -Varadachariar, for 5. Srinivasa Aiyangar and 
K. V. Krishnaswami Aiyar, for the Respondent. e 
The Court delivered the following 


*O. R. P. No. 648 and 644 of 1919, 13th September, 1920, 
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Judgment :—Abdur Rahim, J.—These cases arise out of 
applications made by certain tenants of the Palace Estate which 
is uader the management of a receiver appointed by the Court 
for the compulsory acquisition of occupancy rights under S. 
46 of the Estates Land Act. The Revenue authorities decided 
against the ryots on the ground that S. 46 precludes any appli- 
cation being made under it to a receiver appointed by the 
Court as distinguished from the beneficial owner of the” pro- 
perty. We have not found it necessary to decide the prelimi- 
nary objection raised that no objection lies against the order 
of the Revenue authorities as on the merits we are clearly 
of opinion that Sub-S. 5 of S. 46 is a bar to the prè- 
sent application of the ryots in the case. While in the 
main clause of that section the word “‘ Landholder” alone 
is used, in Cl. 5 at the end the legislature has added “ the 
sums payable under the section for the acquisition of the 
occupancy right shall be paid to the landholder who is the 
owner of the estate or part thereof and any application or pro- 
ceeding under the section shall be made only to or against 
such landholder (which means the landholder who is the owner 
of the estate.) Landholder as defined in S. 3, Cl. (5) 
includes not only the owner of an estate but also persons who 


are entitled to collect the rents of the whole or any portion of 


the estate by virtue of any transfer from the owner or his 
predecessor-in-title or of any order of a competent Court or of 
any provision of law. This definition therefore would include 
a receiver appointed by the Court as a landholder within the 
meaning of the Act. ; 


Therefore Sub-S. 5to S. 46 wheneit says that any 
application or proceeding under this sectioneshall be made 
only to or against such landholder “ who is the owner of the 
estate ” clearly intends to exclude persons like a receiver of 
the estate from the purview of the section.. There is another 
section brought to our notice by Mr. Varadachariar, the 
learned Vakil for the respondent in which the same definition 
is found, namely, S. 200. It is argued by Mr. Rajah Aiyer that 
a receiver exercises all or most of the powers of the land- 
holder with reference to the management of the property and 
therefore in several connections he has been held to stand in 


h 
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the shoes of the owner. That may very well be, but here we 
have to consider the express words-of a statute which clearly 
show that the legislature intended to confine these proceedings 
against persons who are owners of the estate as distinguisked 
from persons who may be entitled to collect the rents of the 
estate and to do other acts contemplated by the act as land- 
holder, It is not for us to speculate as to what the object,of the 
legislature was in drawing the distinction and in restricting 
the rights given to the ryots by S. 46 to cases where the 
owner himself is in management of the property. The frame 
of this section like that of several other sections of the Act is 
sofmewhat peculiar but there is no escape from its language 
which admits of no doubt as to the intentions of the legislature. 


The result is that C.R.P. Nos. 643 and 644 are dismissed 
with costs. 


Odgers, J:—lagree. There is no doubt that a receiver 
falls within the definition of a landholder in S. 3 sub-S. 5 of 
the Madras Estates Land Act. See Receiver of Ammayanaikanur 
v. Suppan Chetty 1. It is equally clear that the meaning of 
“landholder” as definedin S., 3 sub-S. 5 has been restricted by 
the wordsin S. 46 sub-S. 5 for the purposes set forth in 
that section. S.46 sub-S. 5 is very ‘clear and lays down 
that “any application or proceeding under this section 
shall be made only to or against such landholder ” such 
landholder being defined just previously asthe person ‘who 
is the owner of the estais or part thereof’. The difficulty 
in construing the section arises in my opinion from the 
fact that the definition of “landholder”’ for the purposes of the 
section has been relegated to the last sub-section instead of 
being clearly stated in the first. In view of the clear and 
unequivocal words of S. 46 sub-S.5 no good purpose is 
served by referring to decisions under other Acts in which the 
word “ owner” has been held not’ necessarily to mean 
a beneficial owner, as iot astane, S. 7 of the Easements 
Act. The construction I/ put upon sub-S. 5 of ‘8. 46 of 
the Madras Estate Land Act is further strengthened by 
the distinction drawn between a landholder who 

ee en SE 
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an ownerin S. 200 of the same Act. I therefore think 
that the decisions of the revenue authorities are right and 
that the Civil Revision Petition. 643 & 644 must be dismissed 
with costs. . 


C. A. S. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS» 

PRESENT :—MR. JUSTICE ABDUR RAHIM, 

Manikkam Pillai Petitioner* (Petitioner in D. 
Dis. No. 205 Magl., 1920, on 
the file of the Sub-Divisional 
Magistrate of Kumbakonam 
and compt. in C. C. No. 
164/20 on the file of the Court 
of the Stationary Sub-Magis- 
trate of Papanasam.), 

Criminal Procedure Code S. 528—Transfer of a criminal case—notice to the 
complainant, necessity of—order of transfer after hearing both the parties—order of 
rotransfer to the original Court by a superior magistrate without notice to complainant 
—npropriety ofr—Practice. 

Although the. law entitles the complainant to no notice, when. 2 magistrate 
proposes to act. under §. 528 of the Criminal Prooedure Code for transferring a 
oase, when an order of transfer is made by a competent magistrate after hearing 
both the parties, a magistrate of superior jurisdiction should not cancel that order 
and re-transfer the oase to the original magistrate without hearing the complainant 
in support of the order of transfer which he had obtainad. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Additional District Magistrate of Tanjore, 
dated Ist: July 1920, in D. Dis. No. 455/m of 1920, preferred 
against the order of the Court of the Sub-Divisional Magis- 
trate of Kumbakonam in D. Dis. No. 205 Mag! of 1820. e 


R. Srinivasa Aiyangar, Vakil for the petitioner, 

V. L. Ethiraj,, for the Public Prosecutor on behalf of the 
Crown.. 

The Court made the following 

Order :—-In this case the Additional District Magistrate. 


should have given notice to the petitioner, who was com- 


yea ee ee BA 
* Or. R, O. No. 412 of 1920 sth Ootobef, 1920, 
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plainant in the case before making the order of transfer. The 
complainant had obtained an order for transfer of a certain 
criminal charge filed in the Stationary Sub-Magistrate’s Court 
of Papanasam to the Sub-Magistrate’s Court of Kumbalkenam 
on the ground that he had reasons fer apprehending that his 
case would not be properly tried. 


Thereupon the accused applied to the Additionak District 
Magistrate of Tanjore for re-transfer of the case from the file 
of the Sub-Magistrate of Kurnbakonam to that of the Station- 
ary Sub-Magistrate of Papanasam and the Additional District 
Magistrate made-an order of transfer without giving any oppor- 
tunity to the complainant in the case to be heard in support of 
the order of transfer which he had obtained from the Sub- 
Divisional Magistrate, transferring the case from the file of the 
Stationary Sub-Magistrate of Papanasam to that of the Sub- 
Magistrate of Kumbakonam. It may be, as contended by the 
Public Prosecutor, that the law entitles the complainant to no 
notice, when a magistrate proposes to act under 8. 528 of the 
Criminal Procedure Code. At the same timeitis obvious 
that when the complainant had obtained an order of transfer 
from a competent magistrate who made that order after hear- 
ing both the parties, a magistrate of superior jurisdiction 
should not cancel that order and re-transfer the case to the 
original Magistrate without hearing the complainant in support 
of the order of transfer which he had obtained. I set aside the 
order of the Additional District Magistrate and direct the case 
to be restored to the file of the Sub-Magistrate of Kumba- 
konam. 

C.A, S. . i 


[End of Vol. XXXIX.] 


Manickam 
Pillai 
In re. 


La 


GENERAL INDEX. : 


TO 


VOL. XXXIX, 4 


PAGH, 


Agreement to lease—Necessary part of--Specific performance of —When 
cannot be decreed—Agreement to defer execution of lease until happening 
of certain event—Lffect of. 

° Specific performance of an agreement to grant a lease cannot ba 

decreed unless the agreement: either expressly or impliedly to be granted fixes 

the date from whioh the term is fo run, 

. A contract that a lessor should not be required to execute a promised 
lenge until ho had paid off a debt, attached a condition «precedent to the 
obligation to execute the lease, which condition must be fulfilled before he 


could be compelled to do so, 
Srimati Giribala Dasi v. Kali Das Bhanja (Lord Buckmasker). (P.C.) 33% 


Āppeal— Plaintif s death pending suit—Application by legal representative to 
ba brought on record and to continue suit—Order rejecting—-Nature and 
effect— Appeal against. 

An order refusing to implead a person as the legal representative of 
the deceaged plaintiff in a suit and to allow him to ocntinue the suit on the 
ground that the cause of action did not survive to him is a deoree and ig 
appealable as such. Such an order finally deprives him of all his rights in 
the suit and has the effect of putting an and to the litigation altogether. 

Rama Rao v, The Raja of Pittapur, 42 M. 219=36M. L. J. 161, 
followed. 

Lakshmi Achi v. Subbarama Aiyar, 39 M. 488=28 M.L.J. 491, dist, 

Ayya Mudaii Velan v. Veerayee. (Oldfield & Seshagiri Atyar, JJ.)... 218 


Appeals to the Privy Council—Final order —Oode of Civil Procedure, 1908, 
(Act V of 1908), 8.109 (a)—Order refusing to stay proceedings under 
S. 19 of the Indian Arbitration Act~ Not final, does not dispose of rights 
of parttes—Appeal to Privy Cownctl does not lie. 

Respondents sued jo recover damages under contracts which contained 
an arbitration clause. Appellants applied to the Court uscar 8. 19 of the 
Indie& Arbitration Act {Aat IX of 1899) to stay the proceedings with 2 view 
to the issues being referred to arbitration under the olause. The Appellate 
Court refused a stay but granted leave to appeal to His Majesty in Counail ; 
they held that their order refusing a stay was a “final order” within the 
meaning of 8. 109 (a) of the Code of Civil Procedure, 1908. 

Held, that an order is final only if it finally disposes of the rights of 
the parties, that the order refusing a stay did not finally dispose of those 
rights, but left them to ba determined by the Courts in the ordinary way, 
and that the appeals to the Board were therefore incompetent. 

Salaman v. Warner, (1891) 1 Q. B, 734 (C. A). and Boyso v. The 
Altrincham Urban District Council, (1903) 1 K. B. 547 (0. A.) approved. 

Firm of Ramchand Manjimal v, Firm of Goverdhandas Vishindas 
Ratanchand. (Viscount cawe) ... = (P.0.) 27 


d 
` Appeals to the Privy Conncll—Concla. PAGE, 


Oil! Procedure Code, 8. 11—Res judicata~Applicability of rule— Decision 
Snot intended by Court or parties to be final—Effect—Partnership—Part- 
ners and sub-partners —Settlement of accounts between partners—Efect 
against sub-pariners ~Settlement before and after dissolution of firm— 
Settlement bona fide or fraudulent and collusive— Distinction— Contract 
Act, 8. 263 — Effect. 


In a suit for dissolution of partnernhip and for the usual appurtenant 
reliefa the other partnera of tha firm and persona alleged to be sub-partnera 
of plaintiff wera added asdetendants. The alleged sub-partners denied that 


bhey were sub-partuers but the Court found thay were and passed a preli-. 


minary decree dissolving the firm as from the date thereof and directing the 
taking of acoounts. On appeal from that decree by tha alleged sub-pariners, 
the High Court in its judgment stated that no objection was before it to 
the decision of the Court below that fhe appellants were, sub-partners, held 
that, as sub-partners, they were neither necessary nor proper parties to the 
auit, allowed the appeals and dismissed the auit as againat them. Ina 
subsequent suit between plaintiff and the alleged partners, held that it was 
not tha intention of the parties or of the High Court to obtain or give a 
final decision in the prior suit on the question whether the alleged sub- 
partners wore really sub-partners of the plaintiff and that the quastion was 
nok res judicata by the decision in the prior suit, 


Held, further, that a fraudulent and collusive settlement of account 
of the firm between plaintiff and his prinoipal partners made between the 
dates of the preliminary and the final decree in the previoua suit waa not 
binding on aub-partners. 


The Chief Justice :—A settlement of accounts between the principal 
partners of a firm before its dissolution will be binding onfa sub-partner, 
but not a settlement made after its dissolution. 


Per Sadasiva Aiyar, J :—The assignee of a share from one or two 
partnera cannot claim to interfere with the business so long as it 
isa going concern. The assignor stands in the position of a trustee or 
agent for the assignee and any settlement of accounts made by him 
prior to dissolution and up to the date of dissolution ia binding in the same 
manner on the assignee as on the assignor, But just as and to the extent 
that the assignor can surcharga and falsify on the ground of mistake or 
fraud in the settlement the assignees may also do so, åtter digsolution if 
for the purpose of winding up the business of the partnership the aseignor 


Bettles accounts with hia partner in a proper manner sudh settlement® 


would be binding on the assignee just as and to the extent that it is hinding 
on the assignor, subject of course to the right te surohsarge and falsify for 
proper causes shown, Any fraudulent or collusive settlement of accounts 
made by the assignor is not binding on the assignee. 

Chidambaram Chetti v. Karuthan Chetti. (Sir John Wallis, C.J., and 
Sadasiva Aiyar, J.) 


.. B11: 


——8, 21—Applicability—Territiorial jurisdiction, case of, want of ` 


—Hxecuyon proceedings—Institution of suit in proper Court—Prosecu- 
tion in wrong Court after abolition of that Court— Section if applicable — 
Huecuting Court—Jurisdiction of Court whick passed: decreg—Right to 
question—Mortgage—Decree for sale—Final decree passed by Court 
having no jurisdiction Failure to object to jurisdiction—Objection, if 


e 
6; P, 0.—Contd. PAGH. 
` can be . allowed in execution proceedings— S tatuie—Interpretation— a 
Statement of Objects and Reasons— Reference to— Propriety. oe 


Subsequent to the passing of a decree under S. 88 of the Transfer of 
Property Act by the Bub-Oourt of Madura West, that Court was abolished, 
and by virtue of B. 37, O.P.C., vhe suit was trausferred to tha newly coon- 
atifuted Distriot Cours of Ramnad as the mortgaged property was situated 
within its jurisdiction. The plaintiff, however, applied for n decros for Bale 
under ©, 34, R, "5, C.P.C., to tha newly constituted Sub-Court of Ramnad, 
which had no DA A over the suit and obtained &a'daoree without 
objeotion taken by the defendants. An exsoution petition presented to tbe 
District Court of Rammad was returned for presentation to the Sub-Court 
of Ramanad was filed in that Court and was transferred by that Court to the 
Niscrict Court of Ramnad. On objection taken by the defendants to the 
jurisdiction of the Sub-Court of Ramnad to pass the final decrees, the follow- 
ing questions were referred for tbe opinion of the Full Benoh :— 

(1) Whether 8. 21, C.P.0., governed oases of want of tərritorial 
jurisdiction ; 

(2) Whether 5, 31 applied to execution rani nen. and 

(3) Whether a party who did not raise ‘objection to jurisdiction when 
decree was made absoluto was not entitled to plead in execution that the 
order was passed without jurisdiction, 

Held by the Full Bench. 

(1) That the provisions of S. 21 applied to all objeotiona based on tho 
alleged iniringement of the provisions of 8s, 16 to 18, O. P.C., aa regards the 
institution of suite relating to immovable proparty, 

Seirucherla Ramabadra Raju v. Maharaja of Jeypore, 46 1.4. 151= 

37 M.L.J. 11 (P.C.} distginguished. 
, + (2) Tha: an Appellate Court or Rovisional Gourt being precluded, by 
5. 21, from allowing an objection as to tha place of suing Uniess it was taken 
in the original Court and evan then unless there was a consequent failure 
of justice a Court excouting a deoree could not do so. 

(3) That, even assuming that S. 91, 0.P.0., did not apply, the decree 
could not still ba questioned iu execution, beoause it was not for the exaons- 
ing Court to go into questions of the jurisdiotion ef the Court whioh passed 
the daores, at any rate, when that Court was an ordinary Court in British 
India governed by the Code, 

Per The Chief Justice. 

Quare, whether Be 21 deals only with the original institution of a suit 
and not with the pposecution of the surtin a wrong Court after che abolition 
of the Court in which it had been properly instituted. 

Tt is not permissible to refer to tha Statement of Objects and Reasona 
of a statute, 

Zemindar of Ettyapuram v. Cie cmbaran Chetty. (John Wallis, O.J., 
Ayling & Coutts Trotter, Jd.) ` (F.B ) 203 


——8. 47 andO. 21, R. 2 -Arrangement prior to decree to treat it as ` 
inexecutable in part ~Not a bar to execution. 
“Where the parties to a suit enter into an agreement to treat the decree 
that might be passad in the suit as partly inexscutable, the agreement can- 
not be repogniged by the exeousing Cours ag a bar to the execution of the 


deoree. 
Chidambaram Chetitar v. Krishna pee 40 M. 238: 32 M.LJ, 


13, distinguished. 


6.-P, G.-- Contd. PAGE. 


o Arumugam Pillai v. Krishnasawmi Naidu, (Oldfield and Seshagiri 
Aiar, JJ.) .. a a F.B. ... 332 


—-§, 75 and O. 21, R. 52— Scopa of- —Fund in Court —Attachment ain execu- 
tion— Rival decree-holders— Priority Rateable distribution— Functions 
of executing Court and custody Court—Madras Civil Rules of Practice, 
Ruæs 169 and 170. 


Where a fund in the custody of one Court to tbe oredit of a person 
is attached by another Court in execution of a decree against him itis the 
duty of the custody Court to hold the fund subject to the directions of the 
executing Court and, if there are no prior attachments or paramount olaims, 
to transfer the fund to the exeouting Court. The fund as soon as jt is trans- 
ferred to the executing Court becomes ‘' assets held ” by that Court within e 
the meaning of 8. 73 of the Civil Procedure Code and all decree-holders who 
have applied ior exeoution to the executing Court before the receipt of such 
assets are entitled to rateable distribution, The oustody. Court has no 
power to determine whether the rival deoree-holders seeking execution are ' 
entitled to be paid rateably or according to the priority of their attaghment. 
The matter is one for adjudication oy the executing Court only. 


Where the exeouting Court and the oustody Court are the sama, the 
fund becomes the assets with the meaning of 8, 73 of the Civil Procedure 
Code by an order of attachment coupled with a formal order of transfer of 
the fund to the oredit of the suit in which execution is sought, 


Per Sadasiva Aiyar, J.—Rulee 179 and 180 of the Civil Rules of 
Practice, Madras, are ultra vires. 


Visvanahdan Chetii v. Arunachellam Chetti. (Wallis, C.J., Ayling, 
Sadasiva Aiyar, Napier & Krishnan, JJ.) - saa 608 


—— 8. 80-—Notice required by— Necessity~ Public Officer—Suit for injunc- 
tion against, in respect of act purporting to be done in official capacity— 
“Aci” in section—Meaning—Idol of third person and placed in his site— 
Hindu public Customary right to worship idol—If can be legally ac- 
quired—Proof—-Quantum~ Idol dilapidated and touched by other reli- 
gionists~ Effect—Idol if can acquire site on which tt is placed by adverse 
possession— No manager or trustee for idol—~Effect. 


In a suit brought by two traders residing at Rezwada against the 
Superintending Engineer, D,P.W., II Cirole, for an injunction restraining 
him from removing a stone image representing God Vinayafar or Ganes& 
situated on the canal bank by the side of the Hyderabad Road in Bezwada 
and from otherwise interfering with it, is was found that buth the idol and 
the site were the property of the Government, that the image was discovered 
- when the main channel of the Kistna Water Works was widened in 1872 or |: 
1878. that it was placed by the Public Works Department as an ornament 
to the wall, that since thev it became an cbject of worship to tha publio ; 
that a year before suit a platform was built and also a temporary pandal was 
erected on festival occasions with the permission of the Publio Works 


Department or the Municipality or both, and that the idol was not attach- 
ed to any religious foundation and there had been no dedication of thd idol. 


ä ; 
Held, that the suis failed for want of notios as required by 8.80 O.P.C, 
Meaning of “ Aot ” in tha section considered . ° 


Ov- 


GP, 0.—Contà. PAGE. 


Heid by Sadasiva Aiyer, J.— Quere :— Whether a oustomary right in 


the Hindu publio to worship an idol belonging to a third person and placed » 
e 


on a site belonging to that third person can be legally acquired. 

Quantum of proof required if such right could be legally acquired. 

Customary right length of enjoyment required for its acquisition. 

Quere, whether an image which had been buried long urader 
the satth and Which was found in an excavation and which was touched 
by other religionists and whioh belonged evidently to « Siva temple prob- 
ably destroyed by Mussalman invaders oan be claimed by any Hindu as 
an object of temple worship till it was properly repaired and Ashtabanda- 
nam ceremony according to Agamas was performed for it. 


6 Per Spencer, J:—The suit was liable to be dismissed as the plaintiffs 
had failed to establish that they had acquired any interestinthe subject 
of the suit such as would give them a right of control and disposal over it 
and as they had not shown how they were personally injured by any act 
or threat and act of the defendant, 


There having been no manager or trustee for tha suit image the Court 
below rigntly rejected the plea that the idol itself had acquired a right to 
the suit site by adverse possession, 

The Superintending Engineers II Circle, Bezwada v. Chituri Rama- 
krishna. (Sadasiva Aiyar and Spencer, JJ.) 


— 0, 9, Rr. 8 and 9— Dismissal of prior suit for default—Does not operate 
as res judicata— First suit for declaration— Subsequent suit for partition 
and possession— Suit for different causes of action—-No bar by the dis- 
missal of the first suit for default. 

A suit dismissed for default under O. 9, R. 8 of the Civil Procedure 

Code, does not operate as res judicata jor any subsequent suit, 


Chand Kour v. Purtab Singh, 16 C, 98 followed. 


The dismissal for deiault of a suis by the plaintiffs claiming title to 
a fractions) share in the plaint properties as the heirs under Mohammedan 
Law of their deceased father, on tha ground that their mother illegally soid 
their share to their brother who subsequently mortgaged the property, on 
foot of which a mortgage decree wae obtained ,the plaintifis alleging that they 
were in joint enjoyment with their co-sharera and praying for a declaration of 
title and for an injuuotion restraining the mortgagee from executing his decree, 
does vot bata subgequent suit by the plaintiffs alleging the same title and 
the same reasons for treating as invalid against them, tho sale, the mortgage 
and the deoree as well as the subsequent Court auotion saie and the purchase 
in execution of that decree which took place since the dismissal of the first 
Built and praying fora partition by metes and bounds and delivery to the, 
 plaintifis of their share. 


The oause of action for a suit for a declaration of title to property is 
different from the cause of aotion for a suit for possession. 


Giribala Dasi v. Nitya Lal Sinha, 41 I.C? 905 and Syed Suliman 
Sahib v. Bondala Hassan, 38 M. 247, followed. ; e 


Ramasamé Iyer v. Vythiyanath Iyer, 26 M, 760, referred to. 
Nagana@ha Iyer v. Krishnamurthi Iyer, 34 M. 97, distinguisbed. 
Asia Bivi v. Sehu Mohamed Rowther. (Ayling and. Krishnan, JJ.) se 


. 159 


412 
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— 30 9, R, 18—Application to set aside an ex parte |decree—-Dismissal 
wby ihe Court of first tnstance— Appeal agaist the ex parte decree —Whether 
it is open to tha defendant to contest the decree tn the appellate Court on 
grounds mentioned in O. IX, R., 13—Civil Procedure Code, 8. 105— 
_ Scope of. 

Wherd an application uuder O, 9, R. 13, to set aside an ex i parte 
decreo was made to the Court of first instance and rejected and, the order 
rejecting the application was not oontested by way of appeal from that 
order, it is not open tothe defendant in the appeal against the ex parte 
dacree to object to the deoree on any of the grounds mentioned in O, IX, 

R, 18. 

B. 105 of the Civil Prooedure Oode does not give the defendant a right 

to re-open the question in appeal in such a case, e 


Prima facie, the “ order” referred to in §, 105 isone fram which 
no appeal is provided. 


Badvel Chinna Asethu v, Vatttpalli Kesavayya, (Abdur Rahim and’ 
Oldfield, JJ.) ae ae san 697 


—— 0, 24, Rr, 58 to 63— Suit by an unsuccessful claimant— Fraudulent 
transfer—Plea of, if available as a defence — Transfer of Property Act, . 
S., 58— Civil Procedure Code, O. 21, Rr, 58'to 61—Scope of the inquiry 
under. 


A oreditor can avoid a fraudulent conveyance by the debtor under 
B. 53 of tha Transfer of Property Aot otherwise than by the institution of a 
guit for that purpose. Consequently in a suit by an unsuccessful olaimant 
under O. 21, R. 63 of the O.P, Code, if is open to the attaching oreditos to 
plead in defence that the tranafer to the plaintiff was in fraud of oreditors 
and tharefore invalid as against him, 


Subramanta Iyer v. Muthaya Chettiar, (1917) LL.R. 41 M. 612; 
33 M.L.J. 705. Palantandé Chetty v. Appavu ees (1916) 30 M.L.J. 
565, overruled. 


Phulkumari v. Ghanshyan Misser, (1907) 1.L.R. 35 C. 209: 17 
M.L.J. 618 (P.C.), distinguished. 


In a summary enquiry under O. 21, Rr. 58 to 61 of the C., P. Code, 
the question whether a claim should be allowed or not would depend on 
whether the transferee oc the judgment-debtor was in possession of the 
property af the date of the attachment. The title on @yhioh the claimant 
relies should not form the subjeot of investigation. 4 

Ramu Iyer v. Palaniappa Chettiar, (1911) I. L. R. 35 M. 35; a1 
M.L.J. 756, disapproved. 

Ramaswami Chettiar v, Mallappa Reddiar. (Wallis, C.J., Oldfield, 
Sadasiva Aiyar, Spencer, Seshagiri Aiyar, JJ.) saa F.B. 359 


 —— 0O, 21, R. 89— Mortgagee after execution sale — Whether entitled to apply 
to set aside the sale under O. 21, R. 89. 


A person who acquires a mortgage in trust from the judgment-debtor 
of the properties sold in au exeoution sale subsequent to the Court sale is not. 
a person entitled ta apply to set aside the sale under O, 21,R, 89 of the Civil 
Procedure Codes, 
Gopala Kishna Naicker v, Visvanatha Aiyar. (Wallis, 0. Ayling, 
- and Coutts Trotter, JJ.) ; Sa ©. (E.B.) 84 


0: P; 0.—Contd, PAGE. 


—— 06, 21, R, 97—Application by auction purchaser under, against party 


to suit—Order dismissing—Decree—Appeal—C.P.C, of ,1908-~-S. 47, @ 


O: 81, R. 108 —Construction. ; 

Hold, that an order dismissing au application under O. 21, R. 97. 
O.P.0., by the purchaser of property in execution of a deoree against a party 
to the suit in whioh the ‘decree was passed was under Bs. 2 (2) and 47, of 
the Oode, a dadras, and that an appeal lay against it. 

O. 21, R. 108 of the Ocde, ought not to be read as providing against 
any tight of appeal which would otherwise be available. 

Meyyappa Chetty v. saa baran Chetty, ( jaga and Beshagiri 
Aiyar, JJ.) i i 
2—0, 21, Rr, 98-108 —Order under rule 98—Suit brought under, O. 31, 

R.108, not one merely to determine the fact of actual possession on the dats 
oj the summary order—Nature and scope of the suit under O. 21, r. 103. 

A auit under O 21, r. 103 of the Oivil Procedure Code, is not one which 
` is concerned only with the question of actual posaeagion at the date of the 
summary order, 

The suit is to establish the right which the plaintiff alaima to 
the present possession of the property, and this right may be established 
without showing that the plaintiff was in actual possession at the date of the 
summary order against him, 

Moidin v. Moidin. (Wallis, C.J. € Seshagiri Aiyar, J.) — ka 

—0, 32, R, 4 (14)—Proviso — Minor defendant—Guardian ad litem— Mother 
with adverse interest—Decres against minor — Validity— Necessity to set 
at aside. 

A deoree obtained against minors with their mother as à guardian ad 
litem is not a nullity merely because her interest in the litigation was adverse 
to theirs, She is not, by reason of such interest, so wholly disqualified that 
her representation must be treated as no representation and the decrea must 
be regarded as null and need not be set aside on proof of fraud or otherwise. 

Ruppuswami Aiyangar v. Kamalammal, (Oldfield 4 Phillipa, JJ.)... 


——0, 32, R, 4 (2)— Minor defendant—Guardian ad litem for—Certtficated 
guardian—Hewistence of--Appointment of another as guardian— Decree 
aganst minor— Validity, 

Where, in a case in whioh ‘there was a certificated guardian for a 
ming, a decree was passed against the minor with an officer of the Court as 
guardian, the plaintiff in the suit aud the Court basing ignorant of tha exist. 
enca of the certificated guardian, held that thore was nevertheless uo legal 
representation of the minor and that the deorer waa void and without juris- 
Giotion, 

Pujari Bhimajji v, Rajabhai Husain’Sahib, (Sadaswa Aiyar and 
Spencer, JJ.) ee wwe l ry 


Contract Act, S. 23—Judgment debtor taking assignment of decree in the 
name of his agent—Decree executed and money realized by agent—Suit 
for recovery of money by principal— Maintainability of —C.P., Gode, O. 
21, R. 16. 
A judgment debtor gt an asaigament of a decree passed against him 
and others, in fhe name of his agent on the understanding that the agent 


. 608 


696 


976 


239 
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Wan to account for the money realized by him in execution after deducting 
a c@stain percentage ‘as commission. The agent executed the decree and 
realized the money due thereunder but refused to pay the amount to. the 


principal as agent. In a suit by the principal for recovery of the money ' 


the agent contended that the contract contravened O. 21, R, 16 of the C.P. 
Code, and therefore unenforeable, Held, overruling his gontention, that the 


agent was bound to account to the principal for the amounts actually realiz-, 


ad by | him in exedution of the decree. 

Bridger v. Savage, 15 P. R. 363; Sykes v. Beadon, ii O.R. D. 170, 
đistinguished, 

P Chettiar v, Chockalingam Chettiar. (Abdur Rahim ¢ 
Oldfield, Jd.) .. sn we ar 
-— 8S. 80— TEE E NAN production—8ale of—Completion— 

» Undertaking by author to revise or re-write portion thereof —Efect— 
Prior and’ subsequent purchasers—Rights of—Unpublished literary 
production—Author’s rights —Assignmnent— Assignee’s rights—Infringe- 
ment of — Unauthorised publication and sale—Injunction. 

A sale by an author of the right to publish and sell a literary produc- 
tion is not incomplete merely by reason of the fact that the author under- 
takes to revise or re-write a portion thereof. 

Quare, whether 8. 80 of the Contract Aot applies to the sala of a com- 
position such as a song or & poem. 

` © Ramiah Asari v. Chidambara Mudaliar. (Abdur Rahim £ Moore, JJ). 


——8 171—Banker—Natiukottat Chetiy if and when a—Right to a len 
on goods—Contract to the contrary ~ Evidence of. i 


Where on a garnishee summons in insolvency the Official Assignee was 


represented by au attorney and in applying for a copy of the order mada in 
the summons for purposes of appeal the avtorney claimed the same privilege 
as to stamp duty as the Official Assignee has by virtue of 8. 115 (2) of the 
Presidency Towns Insolvency Act, held that the attorney was antitled to the 
privilege claimed, the application being either one made to.the Court or one 
for the issue of an order made by the Court on the application, the only 
method of igsuing orders known to the Court being. the issue of a copy. 


Where it appeared that a Nattukottai Ohesty did banking business and 
money lending business, that he had customers who deposited’ money with 
him, who kept pass books avd oamea with those pass boob and drew money, 
that he paid interest on their depositas, and that he bought and goid huadis 
and lent money on securities, keld that the Chetti was a banksr and, in the 
absence af a contract to the contrary, was, under 8. 171 of the Contract Aot, 
entitled to a banker’s lien in respect of advances made by him on various 
paokets of diamouds deposited with him. In Reshield’s Hastate, (1901) 1 Ir, 
Rep. 172, referred to, 


Held further that a contract to the contrary had not been proved where 
the evidence showed not oniy that various advances were made by the 
Ohetti from time to time on the seaurity of deposits of diamonds and that 
the diamonds %0 deposited were redeemed from time to time but that loane 
were also made without any deposit of diamonds at all which were included 
in the same account and thai all the diamonds were the subject d a sors al 
segond pledge to another crediiar, 


692 
@ 


341 


Contract Aet—Conid. PAGH, 
The Offcial Assignees of Madras v, Ramaswamy Ohetit. (Wallis, OJJ,,6 
d Moore, J.) ... aa. s Me, cca +7135 


Copyright— Sale of Songs—Right to publish and sall~Sale when complete— 
Undertaking to revise songs by the author—Damages. 

The right of an author of an unpublished literary production is an 
exclusive right to publish or refrain from publishing it, as‘he may please pand 
any oge who publishes it without his consent infringes his legal right, and 
does that whichis actionable per se, The author oan also assign his right. 

First defendant the author of certain gongs in Tamilifirst sold the 
right to publish and sell them tə plaintiff and few months afterwards sold 
some of them to 2nd defendant who published them and sold copies thereof 
to the public, Ina suit by plaintiff to restrain 2nd defendant from publish- 
ing and selling all or any of the songs purchased by plaintiff and for damages 
held. thai iu the absence of any aquity depriving plaintiff of his right as 
first purchaser, hs was entitled to the composition as against nd dofendant 
even if hia purchase was wi.bout knowladge of ths prior purchase by 
plaintiff, 

Held, further that plaintiff was entitled to the injuustion prayed far 
even if the copies sold to 2nd defendant were copies made from the manus- 
eripi gold to plaintiff and in his possession provided the making of the copies 
waa not due to the laches of plaintiff.. Mansell v, Valby Printing Co, (1908) 
1 Ch, 667 foll. ` 

Ramiah Asari v, Ohidambara Mudaliar. (Abdur Rahim and Moore, 
JJ.) am sie or saa BAL 


Conrt sale—Agreement by purchaser to convey property purchased—Agree- 
ment if made after sale good—Code of Oivil Prosedure (Act V of 1908) 
Sec. 66, 

The objeot of S. 66 of the Code of Civil Procedure (Act V of 1908) 
was to put an end to purchasers by one parson in the name of another. 


An agreement subsequent to a purchase is not affected by that 
section and is enforceable, Venkatappa v. Jalayya, 42M. 616=37 ML. 
98, approved, 

Quare, whether a purchase coupled with an undertaking to convey to 
another at the price of the purchase comes within the gsotion. 

Ramathai Vadivelu Mudaliar v, Peria Manicka Mudaliar, | Viscount 
Cave.) ai tas as IROIJ 11 


Criminal Procedurg Coda, Sa. 250 and 258—Order for compensation—Hza- 
mination of witnesses on behalf of complainant, 

Before ordering a complainant to pay compensation under 8, 260, 
Oriminal Procedure Code the Court muet recaive and consider the evidence 
of such witnesses as the complainant might call on his behalt. Except in 
exceptional cases the Court ig bound to receive all the evidence adduced by 
the complainant, . 

Jonnalagedda Appnla Narasayya In re. (Sadasiva Aiyar and Napier, 
JJ.) ee jan ves can 484 
——Hs, 303 and 507— Sessions trial—Judge disagreeing with jury —Power to 

question jury as to reasons for their verdict. 

Sa. 303 and 907 of the Criminal Procedure Gade do not authorise a 
Sessions Judga,to question the jury as to the reasons for their verdict, unless 

2 


10 


On, P, C.—Coneild, ~ a PAGE, 


there is some ambiguity or “dawbt’ ag fo the nature and meaning of the 
-vettiot which has to be cleared. 

30 M. 469=56 M. 585, referred to. - n 

Per Sadasiva Atyer, J. Semble :—The Sessiond Judge might put quss- 
tious to the jury or even fo individúal members of the jury and agoertaiù 
the reaswns for their verdiot, {or the purpose of coming to a oonclusion 
satisfactorily to his own mind, whether sae case is @ fit one for Teference éo 
the Hight Court, oe 

Subbiah Thevan In re, (Sadasiva Aiyar and Spencer, JJ.) 


——5, 528—Transfer of a er iminal case—Notice to the complainant, neces- 
sity of ~Order of transfer after hearing both the parties— Order of retrans- 
Jêr to the original Court by a superior Magistrate without notice to con- 
plainant—Propriety of--Practice. 

Although the law ontitles the complainant fo no notice, when a 
Magistrate proposes to act under 8, 528 of the Criminal Procedure Qode 
for transferring a caso, when an order ‘of transfer ig made by a compatent 
Magistrate after hearing both the parties, a Magistrate of superior jurisdia- 
tion should rot cancel that order and re-transfer the case to the original 
magistrate without hearing the complainant in support of the order of 
transfer which he had obtained. | 

Manickam Pillai, In re. (Abau? Rahim, dJ. y 


Customary Law—Tiyars of South Malabar, whether women have a, right 
_ of residence in their paternal house after marriage— Hindu Law of Mitak. 
shara applicable to Tiyars in the absence of the proof of custom, 

There ia no rule of Quatomary Law among the Tiyars in South Malabar, 
by which women after marriage are entitled to a right of residence-in the 
house of their parents against the wishes of those parents or their sons, 

The Tiyara are governed by tha ordinary Hindu Law of Mitakehara, in 
the absence of the proof of custom varying the same in any particular, 

Thaikkandhi Pokkanchervt v, Illivathukkal Achuthen. (Sadasiva 
Aiyar & Spencer, JJ.) es aa : 
Deed—Consiruction—Partition deed-- Life estate to each of two parents ‘in 

moiety of properties with remainder in each moiety to each of two sons— 
Conditions of defeasance -Validity—Hffect--Provision for payment by 


sons of kist of land in possession of parents and of they funeral expenses— . 


65 


. 714 


427, 


Non-payment by either son or his representative —Defeasance in event.. - 


of--Efect— Validity. TE AF a ay ae 
Under a partition deed between a father and hie two sons properties in 
list I to the deed were aet apars for tha father and his wife to be enjoyed by 
them for their life-time without any right of alienation and provided that 

the two sons should pay tho kist of tha said properties equally; that after. 
spending for funeral expenses at the death of each of the two parents the 
sona should divide equally a moiety of tha said properties af the death of 
each of the two parente ; that if the song did not agree and spend either for 
the payment ¢ of the kirt of the said properties or for the funeral expanses the 

survivor of the parents should take the whole of: the properties absolutely ; E 


and that, if the sons did not agree and pay for the funeral expenses of the ` 


survivor and‘the kist of the properties, he who spent should take absolutely ` 


the moiety of the properties in the possegsion of the survivor, $ 


o 


ii i 
Desd —Concid. : PAGË. 


The father. died in 1898 and soon after a moiety of tha list I, proporties 
were divided between the sons equaliy. In 1901 one of the gons died making : 
a bequest of all his properties, inoluding the share which Wouid accrue to” | 
him in the moiety in the enjoyment of his mother ou her death. The mother 
died in 1912. Tne widow of the pre-decessed son sold to plaintiff the half- 
share in the properties in the posseasion of her mother-in-law. In a suit by 

e plaintiff against the other son and his sons for partition and possession ob the 
share purchased by him it was found that after the death of the father the 
Government assessment was nut paid by plaintiff's vendor and after the 
death of the mother one-half of her funeral expenses were uot paid by plain- ` 
tiff or his vendor. 

Held, that the effect: of tha deed was to create a life estate of a moiety 
ei list I, properties in each of the two parenta with remainder 2s regards each 
moiety to the sons, subject to conditions for defeasance on each of two 
different dates, at the one of both moieties in favour of the surviving parent, 
at the other of the moiety still in that parent’s possession in favour of the 
nou-defaulting son; that the said conditions were valid; and that in the 
events which happened plaintiff’s vendor had no interest in the moiety in 
the possession of her mother-in-law to be transforred to plaintiff. l 


Krishnaswamy Iyer v. Appavier. (Oldfield & Seshagiri Aiyar, JJ,)... 498 


Deposit in Nidhi— Nomination of payce by depositor after his degih— 
Bfect— Rights of nomines and of heir-ai-law-— Principles governing~- 
Contract—Stranger beneficiary — hight of sust of. 

N, a shareholder in a Nidhi or Fund oarrying on business in Madras, 
requested the Fund to'reoeiva a payment of Re. 200, for twelve months on 
fixed deposit. The applioation (Ex. Ll in the case), which was made in 4 
printed form provided by the Fuud, contained oertain particulars to be filled 
in by the depositor iucluding the following :—‘ Namo of the person entitled 
so receive the deposit paid by me after mo—relationship—etc.” Against thig 
N. entezed the names of his elder brother’s son und grandson. N then 
received from the Nidhi the fixed deposit receipt in the usual form which 
provided thas interest would osage at the end of the twelve months,wheu the 
receipt should be sent for renewal of payment. Art. 36 of the Artioles of 
Association of the Nidhi, which artiola was binding on N. as è shareholder, 
provided:--“ifany aocident should happen to one of the signatories in 
order to transfer the shares, etc., to which heis eutitied he must write 
giving specific details #3 tu the person to be entitled to recerve the money 
after his death or ¿his heirs may receive it. Should any oue desire to alter 

uthe names of the said persona it oan be done on payment of a fae,” In a suit 
brought after N’s death by his nominee in Ex. IL against the Nidhi and the 
heir-as-law of N for the recovery ofthe amount of the deposit, held that 
the nomination gave the plaiu tiffs zo right to recover the same and that NS 
heir-at-law was entitled boin 


Per Chief Justice and Krishnan, J, -In the absence of a Will the next 
of kin are entitled to succeed and if any one desires that any portion of his 
estate should go to any one elsa, ha must make a Willia the prescribed . 
form. The nomination in the present oase cannot be enforced, asa will 
because át id not attested by two witnesses aud probato has uot been obtained 
ag roquired by te Llindu Willa Aot in the oeg of Wills executed in the Presi. 
deuey Town. l 


12 
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e er Krishnan, J.— Held, on the facts of the oase, that it was nota 
paw of the contract of deposit between N and the Nidhi that the latter should 
° ay: ; : 
repay the money to the plaintiffs in the evant of the former’s death without 
having withdrawn it or changed tha names of his nominees ; 


(2) that even if it were a partof the contract between N and the 
Nidhi that the latiez should pay the money fo plaintiffs, they, as strangers 
to the contract, obtained thereby no right to tha money ; e 


(3) that treated as a mandate, the nomination -was of no. effeot as it 
became revoked by N’s death, 


Nana Tawker v, Bhavani Boye. (Wallis, C.J., and Krishnan, J.) ... 891 


Easements Act, 8. 18—Hasement—Peaceable and uninterrupted enjoyment 
of right for twenty years—~Non-enjoyment for four yeara before suit ° 
owing to interruption of serutent owner-~Interruption protested againsi— 
Hfect-—Hinglish Law compared. 

Under 8. 15 of the Hasements Act in order that a right of easement 
may be acquired, the enjoymont of such right for a period of twenty years 
must not only be peaceable, open and without interruption but such en- 
joyment must extend to within two years before the institu tion of the suit. 
“Where therefore ina suit to establish a right of way it was found that 
though plaintiff bad enjoyed the right peaceably sud without interruption 
for a period of twenty years he did uot enjoy the right, for four years befors 
the institution of the suit being effectively prevented from doing go by tha 
defendant, keld that plaintifi’s suit failed by virtue of the above-mentioned 
provision of 8, 15 of the Act notwithstanding that plaintiff never eubmitted 
to tho obstruction but protested against it, 

English and Indian Law compared. 

Nachiparayan v, Narayana Goundan. (Abdur Rahim and Oldfield, 

Jd; l sis i ' woe STE 

Execution sale—~Illegality— Material wreguiarity—Sale held. at a placa ` ; 
_ different from that advertised. 


Where an exeoution sale is held by a person and a place differant 
from that proclaimed by the officer of the Court, the sale is illegal. The 
mistake is not an irregularity within O. 21, R. 90, O, P. Code, but an illega- 
lity which invalidates the procesdinegs. 


` Basharuthuila v, Uma Churn Duli, 16 C. 794, relied on. 


Jayaroma Anas v, eee Aiyar. { ee and Seshagirs Aiņyag 
Jd.) sii oe saa 188 


è 
Garnishee proceedings—Debis due to Judgmeni-debtor and others- Errone- 


ous distribution of assels— Right of persons entitled to recover~-iMadras 
High Court—Original Side Rules Rr: 247, 262 and 264, 


Debts owing to the judgment-debtor and another are not the proper 
Bubjeots of garnishee proceedings, still leas debits due to the estate of a 
deceased parson of whom the judgment-debtor is merely a co-heir, A 
garnishee order improperly made may be set aside and a refund ordered at 


he instanceeof other parties interested in the debt. The law is the same ` 
in England and India. : 


Marshall v. James (1905) 1 Ch. 438 Burrell v, Read, 1f T.L.R, 36 


telied. on, í 
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A debt dus to M., a deceased Mahomedan, was attached by plaintiffs e 
in execution of a decrea obtained by them against the heirs of tha deceased 
on a debt due by him. The defendants obtained a deores on the original 
aide of the High Court against A one of the heirs of M and inv execution 
attached the debt due to M. The oo-heire of A preferred an objection under 
R. 247 of the Original Side Rules to the attaohment oy the defendants, but 
the Judge acting under Rule 264 directed the garnishee to pay the mouey 
iuto Odurt and allowed the defendants to draw it out, without prejudice to 
tho rights of the olaimante. Iu a suit by the plaintiffs against the defendants 
for recovety vf the moneys drawn out by the latter, Aeld that the Plaintiffs 
wore entitled to recover, 


Per Krishnan, J.—The orediturs of M had a prior claim as the debt 
Was due to M and could be taken by his heir A only subject to the rights of 
M’a creditors to have their depts paid out of his estate. 


Haji Abdulla Sahib v Abdul Lathief Saheb. (Wallis d, Krishnan JJ.) 91 


Grant—Constructicon ~ Bhudanam Inam Grani— Grant of the soil itself or 
Grani of lund revenues only— Resumption of inam by Government 
Grani of the same to Inamdar on ryotwari patta— Efect on occupancy 
right acquired against inamdar before resumption. 


In a suit for a declaration that tho suit lands belonged to plaintiff 
and for ejecting the defendants who were vooupying them, it appeared that 
the suit lands wera, with others, granted io plaintiff’s ancestors by the then 
Maharajah of Mysore (the then ruling power in the part of tha country in 
which the guit lands were situuted) under a grant of the year 1743 whioh 
desoribad the grantor as the Lord of the earth, and granted the lands as 
Bhudanam with Ashtabhogam and 10 binds of righta for the support of a 
ohatram ; that as the chatram was not properly conduoted, the Government 
resumed ths Manibham (:.¢., the eutire lands) between 1899—1901, trans- 
ferred the lands to Ayan, and issued Kayam Patta to the plainwé for the 
purpose of cultivation, and that at the time of the resumption the defen- 
dants wers in cooupation of the Janda as tenants under the plaintiff, 

Held, that tho grant was a Nilamanibham (grant of the sgoil 
itself) and mot a Thirwamanibham grant (grant of the melwaram only.) 

Heid further that, even if the defendants had at the time of the 
reaumption ocoupancy right in the suit lands again by presoription or by 
grant from the plaintiff‘and his predecessors, that right could not avail the 
defandants against the plaintiff’s now title acquired by the grant of a ryot. 

“wari gatta fo him by the Government after the inam was resumed, 
- The Government by resumption put an end to the grant itself and all 
rights claimable against the grantee. 


Subramania Aiyar v. Onnappa Gounden. (Sadasiva Aiyar and 
Spencer, Jd.) ini cr wa 629 
Hindu Law— Adoption of orphan--Factum valet. 

The adoption of an orphan is invalid under the Hindu Law and 
cannot be supported by the applioation of the dootrine of factum vélet. 

Vatthilinga v. Natesa, 37 M, 529, relied on. 

Bandaru, Marayya v., Bandaru Ramalakshmi. (Ayling and 
Odgers, JJ.)o os. se aes . san 498 
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Hindu Law— Contd. ee. oi PAGE 
—¢ Impartbile! estate Succession— Law governing last holder dying without 
amale issue—Last holder memder of an undivided family —Zemindari 
separate property in his hands —Distinctton--Proof that estate was separ- 
ate nroperty in hands of last holder -Onus -Quantum — Separate. estate 
~— Succession —Clatmants of different lines but equal degree— Preference 
Seniority of line—Seniority in age—Devolulion of estate upon one of 
several daughter's sons living jointly with his brothers—Their status with 
regard to estate-—~Juggumpat case ~~ Prancsple of— Applicability to impar- 
tible estate—Self-acquisitions of holder —Incorporatton in estate—Posst- 
bility in law—Efeci— Hindu widow -Reversioner—Sutt' during her 
lifetime for declaration that he is nearest roversioner entitled on her death 
to succeed to estate in her hands — Maintainability. 


In the absence of a special custom governing the succession to an 
impartible eatate the rule of succession must be taken to be that of the ordin- ` 
ary Hindu law by which the parties are governed with suck modifications 
only as flow from the impartible character of tho estate. 


Under the Mitakehara law thers is a different law of succession for joint 
family property and for separate or self-acquired property ; ;and the same 
difference exists also in the case of an impartible estate, where the parties 
claiming it are governed by that law. 


On tho death of the holder of an impartible estate leaving no male 
issue but only his mother and collaterals, the test fo determine which lins 
of succession is to follow ia whether the last bolder was nob separated from 
thea othor members of the family. It the laat holder was undivided, thea, 
ior the purposes of succession, the ostate must bo treated asif it had beau 
partible and it must be seen to whom in that evont the estate would pass, 


When there sre more pursons than one who would in that event be 
entitled to the estate, then, on the principle of representation, the oo-parce- 
ner or the eldest co-parcaner of the senior lino would be entitled to the estato 
in prefereńce to the co-parcener nearest in blood to the prepositus, li, on the ; 
other hand, the estate was separate property iu the hands of the last Holder, it 
would devolve upon his mother, and upon her death, on his nearest 
reversioner of whatever branch -undar the rule that the nearer in “blood 
excludes the more remote, Where theve were two or more reversiouers of 
differant lines but of equal degres of relationship, keld that the representa- 
tive of the eldast member of the senior lina was entitled to succeed to the. 
estate in perferenae to the representative of a junior line irrespective Of any © 
gestion of seniority in age. ` . . 4 


Bhai Narindar Bahadur Singh v. Achal Ram, 20 C. 649 (P.6.) 
follo wed. : 


To let in the rule of succession as fio separate estates, it is not neces- 
gary: that there should have been something in the nature of æ partition of the 
‘Impartible estate itself or of an abandonment express or implied of the right _ 
to succeed to it as joint family property. The particular lina of succession © 
is incident to the status of ths family, and depends entirely on whethor the 
family is joint or has been separated., 


: Tara Kumir v, Chaturbhuj Narain Singh, 42C, 1179 (P.O) applied. 


Per The Chief Justice, —Tho faob taut the bolder of a®@ inipartible 
Pubes allowed the members of a junior branch t9 couupy vandar lands aE 
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tenants and assisted them on the oasasiqn of:family ceremonies is entitled to » 
very little weight as evidence thai they continued joint-in estate with him.» 
In Southern India the test whether the two branches continued joint in 
worship is inapplicable, . 

Tha fact that the two branches lived separately, though ordinarily 
inconclusive, is entitled to considerable weight when the peparate living had 
been going on for seventy years before suit and the existence of joint pro- 
perty at the end of the period is not shown. 

On the evidence in the case, held, hy both the learned Judges that 
the plain:iffs’ branch and the last Zemindar’s branch ware peparnees in status 
on the date of the death of the last Zamindar. 


à When an impartible estate devolves upon one of several daughter’a 
sons living jointly with his brothers, the latter must be considered for the . 
purpose of succession to the Zemindari to the joint with the former. The 
. principle of the decision in The Juggumput case, 95 M. 678, is not in- 
applicable to an impartibie estate. 

It is open to the holder of an ‘impartible estate if so minded to inoor- 
porate his self-acquisitions in the impartible Zemindari. The decision in 
Rajindra Bahadur Singh v. Rughubans Kunwar, 40 A, 420 is not an 
authority for the position that he cannot do so. 


_Disoussion by Krishnan, J. of the principala governing the decision 
of the question whether a partisular item of property did or did not form an 
acoretion to the impartible estate. 


A suit during the litetime of a Hindu widow for a declaration that 
plaintiff is the nearest reversioner entitled: to succeed to the estatein her 
hands on her death is not maintainable, Janaki Ammal v. Narayanaswami 
Aiyar, 89 M. 634, followed. 


.Gurusami Pandiyan v, Sendatti Kalai Pandia Chinnathambdiar. 
(Wallis and Krishnan, JJ.) ae KAN .. 529 


—Inheritance— Bandhu succession—The great grandson of the paternal h 
grand aunt (father’s father's sister) of the propositus— Whether a heri- 
table bandhu under the Mitakshara—The rule that “son”? tneludes 
grandson and great grandson, whether applies to cognates. 


The great grandson ot the paternal grand aunt (father’s father’s 
sister) of the propositus e not a heritable bandhu under the Mitakshara law . 
and æ therefore nof an heir of the propositus. 


*Umaid Bahadur v. Udai Chand, 6 C. 119, followed. 


Per Napier, J.—Tha word “son” which has been heldin Buddha Singh 
v. Laliw Singh (1915) 1.0.R. 37 All. 604, to inolude grandson and great 
grandson among agnates, does not in the case of suonession of cognates 
include. fhe grandson or ths great grandson because very Gifferent nonsidera.- 
tions arise in the oase of succession of bandhus, 

Per Sadasiva Aiyar, J.—The illogicality of the olassification of 
bandhus and the necessity for legislative interferance pointed out. 6 


UOmaid Bahadur v, Udai Chand, 6 C. 119, considered. 


China Pichu Aiyangar v, Padmanabha Aiyangar. (Sadaswa Atyar 
and Napter, dd.) wes een Í ove 417» 
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—¢ Joint family bustiess~-Debt contracted for the businesa— Partition in the 

ewjotnt family —Suit for the debt after the partition—Liabdility of the share 

of a member on partition for the debt—Eix parte decree, assignment of— 
Whether assignee entitled toa decree subsequonily passed on the merits. 

Where a debt is contracted for the purpose of a joint family business 
the share of one of the members of the family affer a partition is liable for 
the debt even though the suit for the recovery of the debt is brogght after 
the partition. i 

Ramachandra Padayachi v. Kondayya (1901) I.L.R, 24 M, 555, 
followed. 

Per Sadasiva Aiyar, J, (Napier, J, dubitante).-~The asaignee of an 
ez parte deores from the dacren-holder, is entitled to the deoree passed on the 
merits riter the exparte deorea is aat aside and ia consequently entitled to 
execule against the judgment-debtor tha deorae passed on the meritr after 

eonteant. 

Per Napier, J..—-Whera in auch a oase the original dearea-holder gansi- 
dared himself bound by his contract to assign the benefit of any decree 
which would be passed to the assigneaand requested the Court to pass a 
deorea in favour of tha assignee and the Court „has accordingly passed a 
decree the judgment debtor cannot objeat to the execution of the decrees by 


him, 

Muthu Reddiv. Ohinnaswami Reddi, (Sadasiva Aiyar and Napier 

JJ). ies ae zad s 

— Joint family—Member af—Sale of specified property — Subsequent suit 
for partition by other members and allotment of different property to 
vendor — Co-parcener ~ Effect—Hquities in favour of alienee-—Alienee 
from that alienee—Rights of —Sutt for damages by him against his ven- 
dor— Measure of damages. 

The lst defendant, 1 Mahomedan, purchased oertain specified land 
from a co-parcener in a Hindu family, and, pending a suit by the other co- 
parceners for a partition, sold the same to the plaintiff. In a suit by the 
plaintiff against the lat defendant, for the reanvery of the property allotted 
to.the latter’s vendor in lien of the land sold by him, or, in the alternative, 
for damages ; 

Held (1) that, assuming that the ist defendant would be entitled to 
whatevor was substituted hy the deorea for partition for the land which he 


486 


had bought, the plaintiff could not claim any such equity againat the iat a 


detendani, but was only entitled to damages for breach of warranty of title : 
and (2) that plaintiff was entitled to full compensation so that he might be 
restorad pecuniarily to the game position as if he had zacovered the lane 
whioh the 1st defendant sold to him, 

Dhadha Sahib v. Mahomed Sulian Sahib. (Abdur Rahim and Old- 


field, JJ.) aa be is wes 


—— Maintenance—Charge—Orediior of the family, Tgi of---Transfer of— 
Property Act, 8. 39. 


Where & charge is created bona fide ona portion of the joint family- 


properties for tha maintenance of the widow of a deceased co-parcener, tha 
charge is binding on creditor of the family, gaeking to execute “his deorae 
against.the family propertias, o. Car 
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Somasundaram Chetty v. Unnamalai Ammal, (Oldfield and Sesha-e 
giri Aiyar, JJ.) e te 
~— Marrtage —Prohibited degrces— Wife's sister’s daughter, 

A marriage between a Hindu and the daughter of his’deosased wife's 
sister 18 valid, 

There ig no difference between the Telugu Velamas and the Tamila 
in this respect, 

Raghavendra Rau v, Jayaram Raw, 20 M, 283. Yamnava y, Lax- 
man Bhimrao, 36 B, 533, relied on, 

Sri Rajah Vellanki Rumakrisina Rao v, Subbamma Rao. (Wallis, 


sa F179 


C. J., and Krishnan, J.) er — we. 183 
| A 


—— Mitakshara—Partition—Requisiles of partition—"Division of interest " 
— Separation or intention to separate—A question of fact—Land tenure 
in the United Provinces — Disqualified proprietors— Sanction of Court of 
Wards necessary, Act XIX of 1873, Secs, 193, 194 —Act VIII of 1879,. 
Sec, 24, 

In a Hindu joint family a disruption of the status of jointness may 
take place by agreement without division of the estate by mates and bounds, 
Even au unsmbiguous expression of an intention by one mamber of the 
. joint family to separata and hold hig share separately will suffice, But the 
question is one of fact and the onus ison the party alleging separation of 
interest or the intention to separate to affirmatively establish if. 


Girdhar Das v. Sri Krishna Datt Dube. (Mr. Ameer Ali.) (P.O) 18 


= Mitakshara—Dravada School—Adoption by widow-—Consent of nearest 
sapindas required —Consent of more distant relatives generally insufficient. 

Under the Mitakshara law as administered in the Dravada country a 
Hindu widow, although not authorised by her husband to adopt ason to 
him, may nevertheless make such an adoption with the consent of his 
nearest sapindas, 

The consent required is that of a substantial majority of those agnates 
nearest in relationehip who are capable of forming an intelligent and honest 
judgment on the matter. 

Save in exceptional cases, 8.9g., Minority and lunacy, the consent of 
the nearest sapindas must be asked; if it is not asked it is no excuse to say 
they would certainly have refuacd: but where a sapinda is clearly proved to 
have®withheld his dbngent from corrupt or malicious notions his dissent may 
be disregarded, 

The absence of consent on the part of the nearest sapindas cannot be 
made good by tha authorisation of more distant relatives. 36 M.L.J, 20, 
followed. : 

Adusumilli Krisinayya v, Adusumilli Lakshnvpathi. (Viscount 
Oave) ida pi Daa (P.O). 


—— Mithila School—-Bona fide compromise of suit— Surrender by widow of 
her interest in immovable property—Division between reversioner and 


daughiers— Valid. l 
A bona fide arrangement; in a suit for a deolaration that a will under 
which the daughtera took the immovable property was inoperative, for A 
3 
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compromise whereby a Hindu widow surrendered all right of succession to 


thajmmovable property in favour of the nearest reversioner who in turn 
made over half the property to daughters cannot be stigmatised as a device 
to divide the estate between the surrendering lady and the nearest reversioner, 
and cannot be taken exception to. 

The conveyance of small portions of land to the widow for maintenance 
is unobjeotionabdle. e 

Rangaswami Gounden v. Nachiappa Gounden, 36 M. L. J. 493, roter- 
red to, 

Nobikishore v. Hari Nath Sarma Roy, 10 Cal, 1102, commented on, 

. Choudhury Sureshwar Misser v. Musammat Maheshrani Misrain, 


(Lord Buckmaster) Sa ia P.O) 161 


——Religious Endowment—Muit—Sanyast head of —Simple money debts 
incurred for purposes of mutt—Suit for—Onus on plaintiff—Decree— 
Decree against mutt property if can be given—-Ordinary trustee of temple-~ 
Case of —Distinction. 


In a suit to recover simple money debts incurred by tha Sanyasi head 
of an institution, the trust itself can be made liable, and it is immaterial for 
this purpose whether the suit is brought during the life-time of the trustee 
who incurred the debt or against his successor, 


In suoh a suit the oreditar must prove not oniy that the moneys were 
borrowed for the purposes of the trust, but that there was an oxisting neces- 
sity for them inourring the debts, that ia that the necessary expenses could 
not have been met out of the income of the mutt funds then available to the 
trustee, . 
` A Hindu Sanyasi has no personal credit whatever of a monctary or 
proprietary character and the principle of the decisions in Swaminadha 
Atyar v. Srinwasa Ajar, 32 MiL.J. 259, and Ohidambaram Pillai v. Vee- 
rappa Chettiar, 6 L.W.640, inapplicable when the question of the liability of 
the mutt or other institution for tha debt inourred by a Sanyasi as head of 
the institution oomes into question, 

Per Sadasivaiyar, J:—The principle of the said decisions would 
apply even to an ordinary trustee of a temple who is not a Sanyasi trustee, 


Lakshmindrathiratha Swamiar v. Raghavendra . Rao. (Sadasiva 
Aiyar & Spencer, JJ.) 


ee 
—— kel. Endowment—Muti—Appoiniment as head of Muttyvhen invalid 
—Aittendant trusteeship—How affected by invalid appointment G.P. 
C, of 1882, 8.539, i 


The appointment of a successor in the office of bead of 2 mutt, not 
made in the interests of the mutt, is not a valid appointments, and the trus- 
teeship of Devastanam and their endowed properties, which ordinarily is 
held by the lawful head of a mutt, does not vest in him. 


Devastauams and their endowments when held as trust property by 
the person whois for the time lawfully head of a mutt are held by him as 
a trustee of refigious and charitable trust properties, to which Sec. 539 of 
the Code of Civil Proosdure, 1882, would apply, i 


Nataraja Tambiran v. Kailasam Pillai ee 


. 174 
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—— Succession — Mayukha — Mitakshara — Megration — Interest ofe 
daughter—Law to be applied— Personal law of individual— Reason for@ 
different results in different Couris, 

It is absolutely entitled that the law of succession amongst Hindus 
is any given case to be determined according to the personal law of the 
individual whose succession is in question, Š 

df nothifig is known about a man except that he lived in a certain 
place, it will be assumed that his personal law is the law which prevails in 
that place. In that sense only is domicile of importance. Butif more is 
known, then in accordance with that knowledge his personal law must be 
determined, unless it can be shown that he has renounced his original law 
ip favour of the law of the place to which he migrated. 

The family of 2 Maharashtra Brahman is subject to the law as eX- 
pounded in Bombay, and according to that law,in the absence of evidenco 
that he ever renounced it, the daughter succeeds to her father in an abso- 
lute inheritance. 

The reason for the differant results at which the Courts in theBombay 
Presidency and the other Courts of India on tha question of succession have 
arrived lies in the dominating influence of the particular commentaries. 
Commentaries are only commentaries, They do not enaot ; they explain 
and ara evidence of the congeries of customs which form the law. In the 
Presidency of Bombay the dominating commentary is the Mayukba, which 
is a supplementary commentary to the Mitakshara. The result has been that 
in the question of succession, the Courts of Bombay guided by the Mayukha, 
have arrived at one result ; the other Courts interpreting the Mitakzhara 
without the dominating influence of the Mayukha have come to another. 


Bhau v, Raghunath, I.L.R, 30 B, 229, approved, 
` Narayan Vithal v. Govind Narayan 1 Nag. L.R. 154, commented on. 
Balwant Rao v. Baji Rao. (Lord Dunedin) (P.0.) 167 


—— Widow's power of adoption—Bombay School—Subject fo mandatory 
direction in husband’s will-Consiruction not affected by subsequent 
condition.. 

Acoording to the Bombay School of Law the duty of a Hindu widow 
to obey her husband’s command! compels her to aot upon any mandatory 
direction that he may give by will as tothe way in which her power of 
adoption should be exercised, 

eA condition Sn a will imposing duties on the adopted son is oue sub- 
sequer% to the appointment and not a condition precedent to the exercise of 
the power. 

Sitabai and another v. Bapu Anna Patil and another. (P.C.) 106 


Income-tax Act, Ss. 3 (1) 5 and 9— Money lending business—Interest not 
received èn the year of account--Liability to tax, 


Interest becoming due to a money lending firm in the year of account 
but not realized in cash or by adjustment in the accounts is not liable to tax 
under Aot VII of 1918, ; ° 

Per Sadasiva Aiyar, J.:—Interest which becomes due to a Nattuk- 
kottai Chetty Fifm in the British India which was not realized in cash or by 
adjustment of accounts would be such income as would be liable to be taxed 
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under the Incoome-tax Act VII of 1918 if such interest-money had become 
dudo the aasesse ig the manner and in the sense that it was so completsly 
under his control that by an aot of his will he oould receive it in cash with- 
out greater trouble than is involved in drawing money from his bankers. 


The Secretary, Board of Revenus, Madras v, Arurichalam Onettiar, 


( Walls, C.J. Ayling, Sadasiva Aiyar, Napier and Krishnan, JJ.) (F. B.) 649 


In Pari delicto--Settlement with the object of future cohabitation wish 
the donee —Completion of the immoral object —Whether the settior can 
repudiate the settlement —Transfer of Property Act, S. (6) Ol.(h) — Object 
and scope of — Whether the sentiment of a community is a lest for deciding 
the immoral nature of an agreement, 


It ia not open to the sottler, in the case of a settlement made with the 
object and in consideration of the donee cohabiting with tha settler in future, 
to avoid the settlement on the ground of its immoral purpose, after the 
attainment of the immoral object, 


When a transaction is entered into for an unlawful or immoral 
purpose and that purpose has been achieved, the Court will not interfera at 


‘the instance of a particeps criminis to relieve him from the legal effect of tha 


transaction. 


S. 6, Ol. (b) of the Transfer of Property Aot does not enact anything 
to the contrary. All that was intended by the clause is that the Court will 
not enforce a transfer which would bave the effect to carrying out an 
unlawiul object, ; 


An agreement for animmoral purposo dues not cease fo be suck 
because according to the sentiment of the community, the purpose is not 
considered immoral, 


Divanayaga Padayachi v, Mutha Reddi, es wee 


Insolvency — Mortgage by insolvent within two years of insolvency — Validity 
— Proof ~Onus —Quantum—Presidency Towns Insolvency Act, 1909, 
S. 55 — Provincial Insolvency Act, 8. 86 —Effect—Admission of proof of 
mortgage by Official Assignee under, 8. 25 to second schedule of Presi- 
dency Towns Insolvency Act~Effect on onus—Fraudulent morigage— 
Portion of amount admittedly advanced under mortgage—Mortgagee's 
righis Application io set aside deed — Proper order to be passed, 


A mortgagee setting up a mortgage executed within two years of the 
insolvency of the mortgagor has the onus caste on him under 8. 55 of the 
Presidency Towns Insolvency Act, 1909, aud §. 36 of tha Provincial Ingol-” 


525 ` 


yenoy Act, to show that the transaction was one executed in good faith and : 


for consideration, 


The Official Assignee of Madras v, Annapurnammail (1913) 80 i, 0. 
931 followed, 


The burden is, if anything strongot where the mortgage set up carries 
interest at the usurious rate of 24, and was eXeouted by a young man who 
had just come of age and who waa squandering his property in dissolute 
courses, 2 


4 


_ The fact that the Official Assignee moves the Court to expunge a proof 
which he had admitted under 5, 25 of second schedule to the Aow(Prenidenoy 
Towna Insolyenoy Aot, 1909,) does not altar the onus of proof. 


21: 


Insolvency —-Coneld. PAGE, 


Effect of an admission of proof by the Official Assignee, 


Where the mortgage frangsction set up was not shown,to have been” 
entered into in good fsith and for consideration bat it appeared that a portion 
of tha mortgage amount had admittedly been advanced about the time of 
the execution of that mortgage, held, that the proper course was to gat aside 
the whole mortgage and allow tha mortgagee to prove as an unsecured creditor 
for the amoun» advanced, 


. The Official Assignee of Madras v. Sambanda Mudaltar. (Wallis, 
C J. and Krishnan, J.) sih de l vee 


Insurance Company—Agent—Right to commission on renewals after the 
termination of the agency. 


In the absence of a specific agreement, tha agent of an Inaurance 
Company is not entitled to commission on renewals, i. 6., subsequent premia 
on original policies procured by him, paid after the termination of hia 
agency. 

‘Where an agent bas to do no work beyond making the first introdue- 
tion of the customer to a trading firm he can claim oommirsion on repeat 
orders; but where heis paid commission in respect of his services and 
gervioss are expected to be rendered in respeot of the renewals, when he haa 
ceased to be In a position to render the services, he cannot olaim to receive 
the commission, 


The English cases on the subjeot considered, by Napier, J. 


Empire of India Life Assurances Oo., Limited, Bombay, v. Nanu 
Aiyar, (Sadasiva Aiyar € Napier, JJ.) ans wr 


Land acquisition — Gravel quarry— Acquisition for the purpose of quarrying 
—Acqutsition as cultivable land— Whether adoptability for quarrying an 
element tn fizing compensation — Mode of fixing compensatton for a gravel 
quarry, 

When a piece of land is compulsorily acquired for quarrying purposes, 
itg special adaptability for quarrying is an element for consideration in fix- 


ing the amount of compensation, even though the land may be acquired as 
cultivable land and not as a gravel quarry. l 


The basis and mode of valuing a quarry for compulsory acquisition 
dissusgsed, 


Raghunatha Raov. The Secretary of Stats for India, (Oldfield and 
Bakgwell, JJ.) © ea 


Lease-—Covenant against alienation—Alienation in breach of — Validity — 
Landlord’s right—Lease prior and subsequent to T, P, áct— Distinction 
8. 108 of the Act— Effect, 

The principal of English law that an assigument by a lessee in 
breach of his covenant not to assign is perfectly valid to pass the term 
applies to she oase of mulgeni leases in Kanara exeouted prior to the Trang- 
fer of Property Act, 

(1) (188i) I.L.R. 7 B. 962, approved, ° 


Per Chief Justice :— Quare as to the effect of 8. 108 of tha Tranafer 
ol Property Acv@on transiers by eneh in breach of ‘covenants in leases eub- 
sequent to = Aas. 4 


345 


577 


623 
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® Per Seshagiri Atyar:—Under S. 108 of the Transfer of Property Aot 
no Gontraoct to the contrary will be regarded as binding between the land- 
lord and the tenant unless it is a contract which enable the land-lord on the 
breach of it o re-enter possession or to put an end to the lease, A bare 
stipulation that the lessee shall not transfer the property, not being for the 


benefit of the landlord, will not render the trausier inoperative under that 
Beotion. e 


Udipi Seshagiri v, Seshama Shettati, (Wallis. Kt., J.)... .. 128 
Limitation— Defence of— Waiver—Judgmeni passed, judgment. by consent— 
No appeal lees, 


Where tbe defence of limitation is waived and a judgment passed, 
such judgment is a consent one, and no appeal les therefrom. 


Sri Sri Sra Ramachandra Deo Gaur v, Chaiiana Sahu, (Lord Buck- 


master.) a Sit ass (P.C.) 68 
——Siariing point— Satisfaction of claim —Annuiment of—Fresh cause of 
action, 


A claim by a principal against his agent was referred to arbitration 
and under the award which followed the agent was direction to pay Rs, 
10,000 to the principal in full satisfaction of his claim. The agent paid 
the money but subsequently sued and recovered if from the prinoipal on 
the ground that his conssnt to the arbitration was obtained by coercion, The 
prinoipal thereupon sued the agent on the original claim and the latter 
pleaded that the suit was barred by limitation, 


Held, that the principal aoquired afresh cause of action aonse- 
quent on the decree in the previous suit whioh deprived him of the satisfac- 
tion of his claim under the award and the present suit was in time. 


The statute of limitation ran as against the original olaim, but 
when the original claim was satisfied, there was anend of the statute run- 
ning in respect of that cause of action. On the annulment of that satisfao- 
tion a fresh cause of action arose and the statute began to run again, 

Ranee Surnomoyee v, Shoshee Mukhee Burmonea 12 M.I.A. 244 Hura 
Pershad Roy v. Gopal Das Dutt I. L.R. 90, 225 (P.0.) Relied on Muthu- 
veerppa Chetty v. Adatkappa Ohetiy. (Wallis, C.J. and Seshagtrt Atyar. J.) 312 


Limitation Act, Art, 118—Sztt for declaration that an @doption is invalid— 
Plaintiff born after the adoptton—Collusion on the part%f the nearest. 
reversioner—Sust brought after 6 years of the knowledge of the adoption 
of the then reversioners— Suit whether barred by limitation, 


A suit brought after six years of she knowledge of an adoption on the 
part of the then reversioners, by & person born after the adoption but befora 
a suit could become barred undr Article 118, is barred by limitation, even 
though the nearest reversioner at the time of adoption had precluded himself 
from bringing a suit by having given his consent to the adoption, 

Polepeddi Venkatasivayya v. Polepeddt Ademma. (Wallis, Cid. and 
Seshagiri Aijar, J.) see a we 621 


— Arts, 120 and 134—Suit for declaration that plaintiff ig entitled to 
Veomiah allowances Limitation—Perpetual righi—Periodically recur- 
ring right. . 
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A suit for a declaration that plaintiff, mutwalli of a mosque, is 
perpetually entitled to receive all the Yeomiah allowances that ever acorued, h 
ig one concerning @ perpabual right and not a periodically ræurring right, 
The suit is governed by Art. 120 and not by Art. 181 of the Limitation Aot, 


The distinction betwean a perpetual night and a periodically recurring 
right pointed out, 


Tshan Chander Roy v, Monmohini Dasi, 4 0, 683, Referred to. 


ish Ghouse Khan Sahtb v, Jannia. (Ayling and Coutts 
Trotter, JJ.) . aus ios wee 492 


——Art, 141—-Co-widows—Surrender by one to the other—~Alienation— 
Suit by reversioner to set astde—Limitation~Starting point. 


e The junior of two co-widows who succeeded to the estate of a deceased 
Hindu surrendered her entire interest in her husband’s properties to the 
senior widow. The senior widow afterwards alienated the properties of her 
husband and died in 1902, The j junior widow survived and died in 1914. 
In a suit by the reversioners in 1916 for recovery of possession of the pro- 
porties alienated. 


Held, that limitation began to run only from the death of the last 
surviving widow and that the suit was in time. 


Muthtyalu Chengappa v, Burada Ganta. (Sadasiva Ayar and 
Napier, JJ.) ... me bes see 567 


— Art, 182—Hzecution of decree—Limitation— Application to the Court 
“to take some step-in-aid of execution ”— Application for copy of decree 
not an, 

An application for a copy of a deoree ia not an application to the 

Court “to take some step-in-aid of execution” of the deoree within the 

meaning of Art. 182 of the Limitation Aot and does not afford a fresh 

atarting point of limitation for executing of the deorae, 


Puthia Veetil Moidu v. Karnavan Raman Nayar. (Ayling and 
Krishnan, JJ.) eh ad z 572 


——Art. 182, Gl. (2)—Morigage—Redemption decree~Execution—Limi- 
tation— Starting point— Appeal against decree—Order returning appeal 
for presentation to proper Court—If affords fresh starting point —“ The 
date of the final decree or order of the Appellate Court *—Meaning— 
Redemption decree—fiaecution—Right of mortgagor to apply. 

In the case oé a deorae for redemption passed on 19—1— 1898 the time 
fixed*for payment expired before the new Code of Civil Prooedure came into 
force, “An appeal preferred to the High Court against the deoree within 
the.time limited by law was returned on 10—2—1915 for presentation to 
the proper Court as the High Court was of opinion that the appeal lay to 
the Distriot Gourt and not to itself, but was not presented to that Court. 
On an application for exeoution of the decree made on 21—9—1916 for sale 
of the mortgaged property, held that the application waa barred by limi- 
tation. 

The order of the High Court returning the appeal for presgntation 
to the proper Court is not within Art, 189, Cl. (2) of the Limitation Act. 

Meaning @ “ the final deoree or order of the Appellate Court,” 


Por Oldfiled, J, (Seskagiri Aiyar,; J, doubting), 
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e In tho caze of a decree for redemption, mortgagor is entitled to exe- 

cut® the decree by asking the Court to sell tha mortgaged property, 


Govinda Taragan v. Veeran, 36 M. 33 followed. 


Abdul Kadir Marakayar v. Samipandia Tevar, (Oldfield and 
Seshagiri Atyar, Jd } avs ich ww. 431 


Local Board —Board— Election of member — Suit for declaration of åts invali- 
dity—Locus standi of plaintiff — Discretion of Court —Refusal of declara- 
lion even if election invalid —Grounds—Local Boards Act, IV of. 1884) 
3. 144, Cl (1)—Rules under — Governor-in-Council — Powers of — Validity 
of election—Inquiry into— Jurisdiction of Civil Courts — Rules ousting— 
Validity — Rules of 6th June, 1917—Rules 12 (2) and 33 (c) and (d) — 
Validity—Effect—Blectoral Register prepared under Old Rules—Not 9 
superceded by New Rules. 

Per Sadasiva Aiyyar, J.—A person owning properties situated within 
the area of a Taluk Board and having a iair chance of being appointed or 
alected as’a member of that Board has a substantial interest in its proper 
constitution and is entitled to bring a suit for a declaration of the invalidity 
of an election of a member of the Board, 

8, 42 of the Specific Relief Act is not exhaustive of the declaratory 
suit antertainable by Oivil Courts, | 

‘Per Sadasiva Aiyar, J. (Spencer J, contra}, Under the Looal Boards 
Act, the Governor-in-Council has no power to make rules ousting the 
jarisdiotion of the Civil Courts in the matter of inquiring into:the validity or 
otherwise of elections, The rules framed by the Governor-in-Counoil on 6th 
June, 1917 were nov valid. 

Rules 19 (2) and 33 (0) and (d) of the Rules framedon 62h June, 1917 
intend that any objection that there was no valid eleotoral register in 
existence at the date of elaotion should be decided by the Oollector finally 
and should not be questioned by the Civil Courts, 

Per Sadasiva Aiyar and Spencer, JJ —Though the rules of 6h June, 
1917 cancelled the old rules-they do not render electoral register prepared 
under the authority of the old rules and do not render invalid an elsation 
held on the votes of the electors named in that register, 

In a suit for a declaration of the invalidity of an election of a member 
of a Taluk Board, the Court has a disoretion to grant or refuse the declara- 
tion scught for, and willin a proper case, refuse it, even though the election 

@ 


was invalid, . 
Lakshminarasimha Somayagiyar v. Ramalingam Pillay. (Sadasiuh . - .- 
dAiyar and Spencer, JJ.) son sa see 319 


Madras City Police Act, 8. %6—Arrack shop-—Keeping oren after 
closing kours— Sale of mutton after closing hours—Hvidence of— 
Question— Liability for—Conviction of-license-holder and his servants— 
Legality— License holder not present when offence commitied—Hffect, 

In a cage in which V, who had licensed premises for sale of arrack and 
mutton in the town of Madras, and his servants had been found by the 

Presidency Magistrate guilty of having kept open the arrack shop after 9 

P. M. and also of carrying‘on the business of sale of vegetables an@rautiton ab 

tha same hour, it appeared that, after 8 P.M., the Inapeator of -Polisa noticed 


b 
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a large crowd in front of the shop, that when he went in that direotion some- o 
body gava the alarm and peopla began to disperse and someb or? mene 


walxed out of the verandah into the street, the street door was looked and 
one of the employees of the licensee was watching at the door, that the 


Inspector went in ana found 13 persons concealing themselves in the terrace - 


of the house and 5 or 6 more iu the latrine, and that when he (the Inspector} 
went in the lights were switched off. : 

Held, that there was evidence on which the Magistrate was entitled to 

come to the conclusion tbat the arrack shop was kept open and that 

business was being done iu the mutton shop after closing hours. 
Held, turther that under S, 76 of the Cisy Police Act, only the license- 
bolder was liable to punishment for breach of the conditions of the license, 
even if he was not ih the premises when the offence was committed, and 
that his servants were not liable. : 

Per Abdur Rahim, J:—It would be keaping the shop open within the 


meaning of the law so long as members of the public had access Go the shop. 


Quaere whether the conduoting of the sales after 8 P.M. by itaelt is 
an offence. A 
Por Spencer, J :—It a shop is kept opau atter a prohibited hour by a 
licensee or by persons under hia contro! and if he has a number of servants 
there is nevertheless only one breach of the coveuaus in whailicénge and it 
would be unreasonable if both the licensee and ail his servants were to be 
sonvioted and separately fined, 

Velayuda Mudali In re. (Abdur Rahim and Spencer, JJ.) 

Madras District Hunicipatit-es Aot (LV of 1884), Ss. 147 and 269 —Amend- 
ing Acts III of 1897 and V of 1909—Contract for supply of water under 
the old section 147 — Excessive user of water for domestic purposes afier 
the Amending Aci~-Liadility to tax, 

Under S 147 of the Madcas District Municipalities Act (ag amended) 
the chairman has power to restrict she quantity of water to be supplied for 
domestic purposes. All water taken for domestic purposes in excess of the 
limit allowed, is liable to be paid for, even chough the person using such 
water had entered into a contract under the old S. 147 (1) (beforesamend- 
ment) or under the new S. 147 (1) or (2) or both. Payments due in respsot 
of the excessive use of Water for domestic purposes can be recovered under 
S. 259 of the Act saa tax. 

The Municipal Council of Conjeevaram v, Kumara -Venkatachariar. 
(Sadasiva Aiyar And Spencer, JJ.) ai si 
Maditas Estates Land Act (I of 1908)—Ryoti land —Conversion into private 

land ~ Proof — Quantum— Letting of ryott land as Kamaiam land—Pro- 
vision in lease for tenant quitting at will of landholder—Charge of tenants 
Variation of rate of rent—No direct cultivation by tand-holder 
and no evidence of intention on his part to undertake dtrect cultivation 
—Effect—S 185 -Local custam of land-holderv treating ryoti land as 
private land—Hvidence of —Effect --Ryoti land becoming unculitvadle 
for sometime—Effect—S. 8 (15)--Ryot—Tenant of grazing land—Prow- 
sion in lease for ptyment of rents in event of portion of land baing 
cultivated lumping of grazing land with agricultural land— Efect. 
In a suit MPoughs ia the Civil Cunrs by Zemindar to eject the defend- 
ant from 150. aud odd gore of cultivated land olaiming them as hig 
4 


86 


58 
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priyate or home farm land, it appeared that before 1864 the land was under 
theapultivation of ryots as ryoti land; that in 1864 in oonsequence of a 
violent cyclone andthe action of the sea, the suit land was flooded and 
owing to saline deposits could not be aultivated for sometime; that the 
land continued to be ryoti till 1873 ; that from and after 1874 the plaintiffs 
father and the plaintiff after him had granted a series of leases whioh desori- 
bed the suit land as Kamatam and were for fixed periods and in yhicb the 
lessees undertook to relinquish the land at the endof their term, the rates 
of rent varying from time to time and the lessees being changed ; that the 
land had never been cultivated directly by the plaintiff or his predecessors 
up to the lst of July 1908 ; and there was noevidence of auy intention on 
tbeir part to undertake suoh oultivation, that on that date the defendant 
was in possession under one of the leases referred to above; and that the 
land was not old waste and held for the purpose of agriculture. 

Held, that the land remained rycti on 1-7-08 as the landlord could 
not convert it into his private land that in any view, the facts found did 
not establish a oase of conversion of ryoti land into private land ; that the 
plaintiff had no right to eject the defendant ; and that the Civil Court had 
no jurisdiction to entertain tha suit. 

The test to be applied to see whether land is home-farm or Kamatam 
land is whether the land is in the actual direct cultivation of the land- 
holder and, ii he let it out on lease whether he had the ultimate intension 
of oultivating it himself. 

Zemindar of Chellapalli v. Somayya, 39 Mad. 341, apprd. 


In deciding whether conversion has really taken place or not it is 
irrelevant to prove that the land-holder has been describing the land as 
Kamatam and has been leasing it out under that name for cultivation by 
others. It would be important to establish thatthe land was rfa kind 
whioh was usually brought under the direct oulsivation of the land-holder 
and was retained by him for that purpose, 

Per Abdur Rahim, J.—EHvidence of custom prevalent in the part 
of the locality in which the suit land is situated on the part of the land- 
holder treating ryoti land aa his private land is, under 8. 185 of the Estates 
Land Act, merely a piece of evidence which the Court has to consider in 
determining whether the land in dispute is the private land of the land- 
holder or ryoti land and is not by itself sufficient to determine the 
oharacter of the land, . 

Per Burn, J.—Ryoti laud does not forfeit its character af auch merely 


e 

because it goes out of ouitivation for some years. P 

A tenant holding land let for pasturage only is not a ryot within the 
definition in 8, 8 (15) of the Madras Eatatos Land Aas. The fact that in the 
lease deed by which such land is let provision is made for a rate of rant to 
be paid in the rens ofa portion of the land being cultivated or that suob 
land js lumped with agrioultural land without distinction does not alter 
the nature of the transaction. 

Sreemantha Raja Yariagada Mallikarjuna Prasada Naidu v, Sub- 
biah., (Abdur Rahim and Burn, JJ.) . 217 


Madras Estates Land Act (1 of 1908), S. 3 (5) (415) (16)—Lan@-holder— 
Ryot—Ryoti landeKarnam service Inam lands in Estate—Grant to per- 
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sons having occupancy righis in— Subsequent agreement between Zemin- e 
dar and grantee disannexing service and granting land hereditarily tow 
grantes on payment of favourable quit-rent—Efect—Status of grantee. 


In a suit for eviction of a tenant cultivating lands in a village si- 
tuated in the Zemindari estate of Pittapur, it appeared that the suit lands 
were originally Karnam serviceiuam lands, that plaintiff's ancestors “had 
the odbupanoy right in the lands before they were granted to them, that 
under an arrangement between the Raja and plaintiff, pisintiff obtained a 
right to enjoy the lands hereditacily with powers of alienation, but without 
the oondition of rendering service, on payment of annual-rent, that defend- 
ant entered upon the lands as plaintiff’s tenant in 1906, and that his ten- 
«noy had bean renewed yearly et an annual rent, 


Held, that plaintiff was not a person ‘‘ owning an estate or a part 
thereot’’ within the meaning of 8. 3 (5) of the Madras Estates Land Act ; 
thas he was not “ a person entitled to collect the rents of the whole or 
avy portion of the estate by virtue of any transfer from the owner or his 
predecessor-in-title ’’ within the meaning of the restof the section ; and 
that plaintiff did not atany time before the iustitution of the suit acquire 
the status of a land-holderin oousequence of the grant of the suit lands by 
the Z-mindar to him on a favourable quit-rent. 


Marina Veeraswamy v. Boyinappalli Venkatarayudu. (Wallis, Od., 
Ayling, Oldfield, Coutts Trotter, Seshagiri Aiyar, JI) (F. B.) 226 


—- Sg. 5 and 132--Decree for. rent— Transfer to Civil Court for execution— 
Powers of executing Court -C. P. Code, O. 84, r. 14—Transjer of Pro- 
perty Act, S. 100—Oharge for rent—Mode of enforcement. 


Where a deoree for arrears of rent is transferred to a Civil Court for 
execution, the power to execute the deoree under the provisions of Chap. VI 
of the Madras Estates Land Act does not attaoh to the executing Court, the 
‘power being peculiar to the Revenue Court. 


Per Sadasiva Iyer, J :—[1s is only when the relationship ot landlord 
and tenant subsists, thatthe lyodlord cau anforce the prior oharge for rent 
conferred by 8.5 of the Madras Estates Land Act. Forbes v. Maharaja 
Bahadur Singh, 41 Cal. 926, relied on, 8. 100 of the Transfer of Property 
Aot and consequently O° 34, r. 14 of the Civil Procedure Code, would apply 
to the entorcement® of the statutory charge for rent, at least in cages where it 
is payable in money. 42 Mad. 114, not followed. 


Sri Rajah Bollapragada Venkata Lakshmamma Garu v. Menda 


Seshayya, (Sadasiva Aiyar 4 Spencer, JJ. ) or we 80 


——~§, 6 (1) explanation and 8. 8—4 person in wrongful possession at the 
date of the passing of the Aci —A tenant in possession under a person hav- 
ing no title to the land— Whether acquires an occupancy right — Scope of 


S.6 (1) and the explanation thereto. 
2 | A 


A person in wrongful possession of ryoti land in an estate, as for 
ingtauce the possession of a tenant holding under one who has no titla to the 
land, on the date of the commencement of the Estates Land Aot does uot 


BB ' 


ac@guire an-ocoupanocy right in that land under B. 6 (1) of tbe Estates Land 
ao? < : 

e < i 
The body of B, 6/1} of the Estates Land Act refers to ryots in possession 
or to be admitted by the land-holder in the future; and the explanation to 


‘Madras Estates Land Act— Contd. Sar NA, iA PAGË. 


the section refers to possession of a similar kind and to cases of a similar. , 


legal origin suck as those of holding over and the like, 
Sivappa Mudals v. Tyagaraja Chettiar, 27 M.L J. 665, diseented from, 
The scope of B. 6 (1) and the explanation thereto considered, 


Venkatachella Natdu v, Hihirajammal, (Abdur Rahim & Oldfiela; JJ) 


—§, 12—Occupancy hoiding—Trees— Right to. 


So tar as the right to trees on the holding is concerned, a ryot in pos- 
session of the holding at the date of the passing of the Madras Estates Land 
Act and one admitted to the holding subsequently, stand on the same footing. 
In eithər case, tha trees planted oc naturally growing on the holding after 


the passing of the Act belong to the ryot in spite of any custom or contract 
to the contrary. 


Venkoba Rao v. Krishnaswami Naicker, (Wallis, C.J., d Ayling, J), 


-——§s, 25 and 181—Privaie land— Conversion into aise of tenant 
to payment at contract rats. 


4 


Where a tenant Continued in possession of home-farm land after the | 


expiry of a berm lease and the land-holder treating the land as ryolt leased it 
out to the'same tenant under a Kadapa, the tenant is bound to pay rent 
for the holding according to the terms of ths Kadapa.. The tenant cannot be 
deemed to be one “admitted to possession of ryon land” within the meaning 
of 8. 25 of the Madras Estates Land Aot and he cannot olaim the benefit of 
that section as regards his liability so pay rent, 


Rajendramanit Devi Garu v, Yellappa Ramu Naidu. 


— 8, 46 (5)—Receiver of an Estate appointed by the Court— Whether an - 


application for compulsory acquisition of occupancy righis lies againsta .` ` > 


receiver —" Landholder' who is the owner of the Estate, meaning of.” 


Although the definition of a “lJandholder ” in 898 (5) of the Estates 
Land Act inoludes a receiver appointed by the Court, proc\edings for shg 
compulsory acquisition of ocoupanoy rights under 8, 46 of the Aot do not lie 
against a receiver of au Estate, because 8, 46 (5) confines these proceadings 
a8 against persons who are owners of the Estate as distinguished from 
persons who may be entitled to ‘collect the rents of the estate and to do 
other acts contemplated by the Act aa Jand-holder, 


SANA Odayar v. Sunsari Iyer, (Abdur Rahim and Odgera, JJ.) 
— Ss, 163, 45—Trespasser — Ejectment suit against—Civil ` Court — 


Jurisdigtion— Award of damages—Prior determination of amount t pay- 
able under 9, 45 oy Collector — Necessity. 


Ifa jandholder wishes to treat a trespasser as such and to recover 
mesne profits or damages from him, he must first apply to thg Collector 


Li 


, 597 
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under S, 45 of the Estates Land Aot to get tha amount of tha Jatter deter- a 
mined and then bring his suit in the Civii Court under 8 163 of the Act. œ 

° 


Under 8. 163 the Oivil Court has no power to award anything else — 
than “the sum payable under 8, 45.” 

Rotikalupudi Kattayya v. Sree Rajah Venkataramayya Row Bahadur. 
{Ayling and Odgers, JJ.) ae wos e ... 571 


Malabar Compensation for Tenants Improvements Act (1 of 1900) 8.19— 
Compensation for tmprovemenis—Contract at variance wiih the Act— 
Value of improvements— Mode of calculation. 


A tenant is entitled to contract himself out of the Malabar Tenant’s 
“Improvements Act where the terms of the contract are more favourable to 
him than the provisions of the Act relating to improvements. 

32 Mad, 1 distinguished. 7 

The calculation of the value of improvements according to the Desa 
Maryada (usage of the land) mentioned ‘in the consraot, should be made at 
the rate prevailing at the time of ejectment and not at the time of the 
creation of the,cenancy. 


o) 8M.D.J. 51, relied on, 


Palleeletathi! Kunkan Nambiur v. Kolangarath Raman Nayar. 
(Sadasiva Aiyar and Spencer, JJ.) Tae aa 68 


Malabar Law--Altaladakam heivs—Rights of —Karnavan of tawazhit— 
Alienation by—Farlure of surviving member of tawazhs to gtestion— 
‘Right of attaladakam heirs to do so~ Their right of succession based on 
karar executed at time-of division of tarwad into several tawashis— 

piyee, : i 

| The attaladakam heirs (that is, the tarwad which would succeed to 
. the property of a tawazhi on the death of its last surviving member) are not 
entitled to dispute alienations made by the karnavan of a tawashi who owned 
the property in dispute when the surviving member of the tawazhi living af 
‘the time did nos revoke it by any unequivocal act of his during the lifetime 
of the Karnavan or after his death, It makes no difference whether the 
right of the attaladakam heirs to succeed to the property of the tawazi is 
based on a Karar executed when tha tarwad became divided into several 
tawazhis or on the general law which gives to the tarwad the right of sucoes- 
sion to the property of a tawazhi whioh has, become extinct. 


Mammad v. Mammad. (Abdur Rahim & Oldfield, JJ.) wee 702 


=m Tarwad— Junior Member — Bond in name of =Presumption. as to owner- 
ship—Karnavan--Movables—Decree-debt—Transfer for consideration— 
Validity— Recital in deed of transfer that decree ts transfero?’s self-acqui- 
sition—Effeot— Transfer of Property Act, Ss. 7 & 8—Applicability. 


There ig no presumption that a bond standing in the name Of a junior 
member of a Malabar tarwad is tarwad property. The onus of proving that 
it liag òn the party alleging that it is tarwad property. 


© 
Govinda Panikar v. Nani, 36 M. 309. Dharnu Ohetty v. Dejamma, 
5 LW. 259, followed. : 
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@ The Karnavan bas absolute powers over movables and properties in 
thé@@nature of movables, including the power of realization of debts due to 
ths family in any fnanner he likes and of selling moveables and converting 
them into money. A third person who purchases such property for considera- 
Lion ig not bound to make enquiries as to the necessity for such alienation or 
to see to the application of the purohase-money. This principle applies 
specially where the property transferred is a decree more than five years old, 
no portion of the amount due under whioh had been realized. 


Held, that the circumstance that the deed of tranefer recited that the 
Georee transferred belonged to the transferor as his seli-acquisition did not 
affect the validity of the transfer, if otherwise valid. 


Subramania Pattar v, Krishna Embrandert. (Sadastva siyar and 
Spencer, JJ.) ... 


Martial Law—S8iate Trials— Martial Law Ordinance IV of 1919 not con- 
fined to persons taken in the act of conunitling an offence specified in Regu- 
lation X of 1804,restricticns on the powers of the Indian Legislature right 
to be tried by the ordinary Courts—Whether the Indian Legislature has 
power to take it away—Laws affecting allegiance—“‘Repugnancy” between 
Indian Statutes and Acts of Paritament— How far invalidates the Indian 
Statute— Government of India Act, 1915 (6 and 6 Geo. V c. 61), Ss. 66 
(2) and (3), 72— Government of India (Amendment) Act, 1916 (6 and 7 
Geo. V c. 87}, $ 2 (2), 

‘he Martial Law (Further Extension) Ordinance, 1919, (Ordinance 
No. IV of 1919), is not confined in its applicatiou to persons taken in the aot 
of committing one of the offences specified in Regulation X of 1804, or te 
the persona and offences described in Martial Law Ordinanos, I of 1919, but 
axtenda to all offences committed on or after March 30, 1919, 

8. 65, sub-section (2) of the Government of India Act, 1915, doeg net 
prevent the Indian Government from passing a law which may modify or 
affect a rule of the constitution or of tha Common Law upon the observance 
of which some parson may conosive or allege that his allegiance depends: it 
refers only to laws which direotly affect the allegiance of the subject, as by a 
tranefer or qualification of the allegiance or a modification of the obligation 
thereby imposed. 

Observations of Phear, J. in Inre Ameer Khan, 6 Bom. L.R. 392, 
450, approved, 

It was argued that Ordinanoe IV of 1919 TERNAN section 65 (8) of 
the Government of India Act, 1915, which preventa the Indian Government” 
from empowering any Court other than a High Court to sentence to death 
any of His Majesty’s subjects born in Europe, the ordinance containing no 
exception iu favour of such subjects : 

Held, that the ordinance may properly de described as repugnant to 
the Aot so.far as British born subjects are concerned, but that it is void only 
t3 the extent of that repugnancy,7e¢., in the oase of His Majessy’s subject 
born in Europe, 

Buggay. The King-Emperor, (Viscount Cave) ... wae 
Mortgages—Prior and subesequent —Agreement between mortgages for equal 


-rights and share of realisation, how far admissible in evidence of not 
registeread— Indian Registration Act,1877 (Act III of 1877), 88.17 and 49, 


. 696 
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An agreement between first and second mortgagees to share equally 


Monies realised is, although nob registered, admissible in evaa onee to prove e 


such agreement, 

Semble that in a suit relating to the regulation of rights against the 
mortgaged property the agreement could not be used in evidencs unless 
registered, . 

Yyravare Chetit v. Subramanian Chetti (Lord Buckmaster) 


—— Purchase of part of mortgoge property subject to mortgage—Purchaser’s 
right to redeem—How far it extends—Method of accounting when 
morigagee in possession and no accounts kepi— Yransfer of Property Act, 
1882, (Act IV of 1882;, Sec. 60. 


T Subject to proper safeguarding of the equal rights to redeem whioh 
any other persou may possess, one of several mortgagors oan redeem more 
than his share. 

The owner of an interest in an equity of redemption as it originally 
stood who has a right to redeem the entirety, and the mortgagee in posses- 
sion having kept no accounts, oan redeem on the footing of paying the 
balance left of the mortgage debt after debiting the mortgagee with a fair 
occupation rent during the period of his possession and orediting him with 
simple interest on debt due to him under the mortgage deed. 


Mirza Yadalli Beg v, Tukaram, (Viscount Haldane) 


a Regisiration—Object of-- Not notice per se in all cases— Registration 
Act (III of 1877) Ss. 17, 49 and 50—Transfer of PORMA Act, (Acé IV 
of 1882), Ss. 3, 59 and 85, 

The real purpose of registration is to geoure that every person dealing 
with property, where such dealings require registration, may rely with 
confidence upon the statements contained in the register as a full and com- 
plete account of al) transactions by which his title may be affected unlers 
indeed he has actual notioe of some unregistered transaction which may bs 
valid apart from registration. 

The object of registration is to protect against prior transactions. 


Notice cannot in all cases ba imputed from the mere fact that a 
document is to be found upon the Indian register of deeds, 

There may be oiroumstances in which omission to search the register 
would result in notice be®ag obtained and the circumstanoes necessary for 
this purpose may bg very slight, 

[he true position is well stated in the judgment of Breit and Mitira, 
JJ. in Bunwart Jha v. Ramjee Thakur, 7 C.W N. 11 and in the judgment 
of Sir Lawrence Jenkins in Monindra Chandra Nendy v. Troyluckko Nath 
Burat, 2 O.W.N. 750. 

In a country where registration is rendered compulsory a gubsequent 
encumbrancer could secure himeelf against all possibility of fraud by search- 
ing the register ‘in order to ascertain what were the prior claims upon the 
property and then giving notice of his mortgage to the prior mortgageer, 
this is one of the essential reasons for registration. ° 

Tilak Dhari Lal v. Khodan Lal. (Lord Buckmaster) {P.C.) 


-—— Sut for sale under a mortgage-—Fatlure to implead necessary parties— 
Gale in execution of mortgage decree—Sutt to redeem by persons who 


37 
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@ should have been joined as parties does not lie unless sale be set aside— 
@7 P. Act, S, 85. 


In a suit for sale under a mortgage the mortgagee failed effectively 
to implead certain persons interested in the mortgaged property, A decree 
was passed and the mortgaged property sold under it and purchased by the 
mortgagee. The persons who should have been impleaded subsequently sued 
for a declaration thas their right to redeem was not’ extinguished, but (to 
gave Court-fees) abandoned s prayer to eet asida the gale, a 

Held, that after the sale had taken place the mortgagee held as pur- 
chaser, and was edtitled to raise all the defences that belonged to him aa 
such, and that unless the claim to set aside the sale were made in a pro- 
perly constituted action and properly raised in suitable pleadings in that 
action the Court could not interfere with the possession which had been 
given him by the purchase. 

Lala Ganpat Lal v. Bindbasini Prashad Narayan Singh. { Fis- 
count Cave, Lord Moulton, Sir John Edge and Mr. Ameer Ali) 


Negotiable Instrument— Hundi—EZstoppel—Indorser is not estopped from 
setting up the invalidity of the tratrument against the indorsee. 

The indorser of a negotiable instrument is not estopped as -Against 
the indorsee from setting up the invalidity of the negotiable instrument, as 
for instance, that the instrument offends against 8. 26 of the Paper. Cur- 
renoy Act. 

“The observations in 42 Madras 470 to the contrary ara purely obiter. 


Alagappa Cheity v. Alagappa Chettiar. (Abdur Rahim and Oldfleld, 
JJ.) eae 


Negotiable Instruments Act, Ss. 4, 15 and 16—Amending Act, V of 
1914—Promissory note payable in the alternative to one of several panees 
— Endorsement— Assignment of actionable claim —Transfer, of Property 
Act, S. 180. 

A note executed before the passing of the Amending Act V of 1914 
and made payable in the alternative to any one of several named payees 
ig nota promissory note within the meaning of 8. 4 ofthe Negotiable In- 
struments Act. 

A written acknowledgment of the receipt of money due under æ pro- 
missory note, signed by the payee, does not, without mere, amount to an 
indorsemens under 8.15 of the Negotiable Instruments dot. Nor is it 
efiective as a transfer of au actionable claim under 8. 130 of the Tranafec® 
of Property Actin the absence cf words of assigument,. , 


Chandu v. Ramunni. (Spencer and Odgers, JI) 


——8§8s, 5, 6—"" Cheque’’—Ball of “ Bechange’— District Board—Order 
for payment issued to Treasury— Nature of—Endorsement order—Bona 
fide endorsee—Rights of —Power of District Board to issue Bill of Ez- 
change— Madras Local Boards Act (V of 1884), Ss, 144, 149 -— Local 
Fund Code, Rule 549 —Effeet—'' Bank — Banker ’’~Meaning. 


In execution of a decree obtained by the plaintif against the lst 
defendant, a contractor under the District Board of-Triohinopoly, a sum of 
money iu the hands of the District Board Engineer waa attacbed da that 
of the lst defendant. A olaim to the amount put iu by the 3nd defandant 


. 108 


. 273 
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Provincial Insolvency Act, the ingolvent’s estate does not vest in him under @ 
8.18 or any other provision, gud will not dogo, unless an order vesting ib 
in him ts passed by the Court. 


Official Receiver of Trichinopoly v, Somasundaram Chetty, (1916) 
30 M,L,J. 415 followed. 


0. A sale held by him of property not vested in him is invalid and dota 
not confér any rights on the purchaser, 


Muthusamt Samiar v. Somoo Kandiar. (Oldfield and Seshagiri 
Aiyar, dd.) os wee ve «. 438 


Punjab Court of Wards Act—Injunction under—When bad~Regisiration 
by Sub-Hegistrar having interest in property—Good faith~ Procedure— 
‘“Prusteenamah”—When registration unnecessary—Punjab Court of 
Wards Act, (II of 1903), Secs. 11 and 12 (1)—Indian Registration Act, 
1877, Act ILI of 1877, Secs. 17,69, (Rule 174 of the Inspecior-General 
of Registrations) and 87, 
A Deputy Commissioner has no authority under Seos, 11 and 12 of 
| the Punjab Court of Wards Act, 1903, to issue an injunotion when the per- 
sons and property affected are outside his jurisdiction when the order is 
made, ` 
A Sub-Regisirar acting in good faith is not disqualified from register- 
ing a deed by reason of his possessing an interest in the property within 
the meaning of Rule 174 of the Rules made under S, 69 of the Indian Re- 
gistration Act. 
The disability created by Rule 174 is a mere question of procedure 
which is covered by 8. 87 of the Aot, l l 
Where a “trustesenamah’”’ does not purport to transfer to the trustees 
the ownsrship of the property it is outside the provisions of the Registration 
Act, 1877, and does not require registration. “Trustees ” in such circum- 
stances are superintendents of the property, and only trustees in the general 
sense that every man is a trustee to whom is entrusted the duty of manag- 
ing and controlling property that belongs to another. 
Mahomed Rustam Ali Khan v, Mushtag Husain. (Lord Buckmas- 
ter.) E Sit iki (P. CO) 263 


Registration—Formalitits—Power of Attorney—Preseniation—Real pre- 
senter—Presentation &# Registrar by unauthorised person in first instance 
— Does not prevepi subsequent good presentation—Execution of power of 
attorney before Registrar not always necessary — Indian Registration Act, 
1874, (Aot IIL of 1877), Ss. 32, 88 and 61. 
It is the duty of the Courts in India not to allow the imperative provi- 
Bions of the Registration Act to be defeated when it is proved that an agent 
who presents a document for registration has not been duly authorised in the 
manner prescribed in the Act to present it. , 
When 3 person is ill and unable to attend at the proper Registration 
office to present a document for registration, execution in the presence of the 
Registrar ig not necessary ; all the Registrar has to do is to satisfy himself 
that the document has been voluntarily executed. 
Where a dd&ument was presented for registration by an unauthorised 
person who stated that the exeoutant was ill and deposited the fee for the 
Registrar to viSis the executant.or issue a commission for his examination 
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|) 
bo @scertain if the document had been voluntarily executed, and where the 
Refistrar visited the executant at his house who admitted execution , and 
requested that after registration the document be given to his ‘attorney. 
Held, thai the executant was the person who desired the documant to 
he registered and was the real presenter, 


Sambu Parshad v. Muhammad Afiab Ala Khan, 42 I. A, 2 distin. 


guished, s 
Bharat Indu v. Hakim Mohammad Hamid Ali Khan. (Lord Philti- 
more.) a wae eA — (PO). 


Registration Act, S, 17, Ol. (b), Sub-S. 2, Ol. (5)—Applicability— 
Hindu Law—Deed effecting division in status as'regardas immovable pro- 


41 


perties— Regisiration— Necessity— Deed contemplating another registered > 


deed— Efect— Hindu Law— Partition—Jyeshatabhagam— Validity— Un- 
registered deeds—Admissions in, as to nature of property dealt nS Ad 
missibility in evidence. 


For a document to be brought within OJ. (5) ot Sub-8. 2 of 8, 17 of 
the Registration Aot, it 18 necessary not only that the document should oreate 
a right to obtain another document which will when executed oreate, eto., 


any right, title or interest in immovable property but that it must not itself 


create, etc., any such righ, title, or interest. 


Where a deed exeouted among members of a joint Hindu family offeot- 
ed a separation or division in status as from the date of its execution, stated 
that from that day forward each party should enjoy the properties in the 
schedule silotted to hid share and provided that a partition deed in the terme 
mentioned therein should be executed and registered as soon as possible and 
that till then it should itself be in force, held, that the deed came within 
Ol. (b) of Sub-8. (1) and not within the exception in Sub-B8, (2), Cl. (5) of 8.17 
of the Registration Act and-was inadmissible in evidence unless registered.. 

The old practice of giving the eldest brother and manager of a joint 


Hindu family an extra shara as Jyeshiabhagam on ‘Partition has become 
obsolete and cannot be legally enforced. 


An unregistered deed is admissible in evidence to prove an admission 
therein that some of the properties covered by it are the Boll- -acquisitions of 
the executant, 


Rajangam Ayyar v, Rajangam Ayyar. (Wallis, ©. J. g Krishnan, J). 


— S. 17, Sub-8, 2—aception—C.P,C,., O. 21, 7.2 2— Petion under, em® 
bodying compromise affecting immovable property of value of ober 


Rs. 100—Registration~ Neccessity— Order “recorded” passed on vetition— | 


Efect. 
A compromise affecting immovable property of the value of over 
Rs, 100 embodied in a petition under O, 21, r. 2, O. P. ©, which has been 
recorded by. the court is exempted from registration by virtue of the exception 
in BubsaSec, 2 of 8. 17 of the Registration Aot, 


86 M, 46; 27 M.I..J, 656, overruled, 37M.L.J, 525, referred to. l 


Where, after decree, a petition is presented under O. 21, r. 2 to the- 


court whose duty itis to execute the deores, certifying, as reguired by the 
rule, that the decree has been adjusted, and’ praying that the patition, sets 
ting out the terms on which the deoree has been adjusted, should be recorded 
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6 
and the order “recorded ” ‘ia passed upon it, the order must be read as refer- 
ring to the petition whioh it would have set-out in full if it had been formallye 
drawn up. It is in effeot an order that the petition should be recorded as 
certifying the adjustment of the decree on the terms stated in the petition, 
in compliance with the requirements of the rule and the petition is therefore 
exempted trom Registration, 


eThazheathitathil Poovvanayt Ayissa v. Puthan Purayil Kundron 
Chokru. (Wallis, C.J., Oldfield & Seshagiri Aiyar, JJ). (E.B). 77 


Religious endowment— General and particular tusts—COlaims by general 
trustee of property subject to particular trust—Not necessarily good— 
Position of an idol considered— Adverse possession— Limitation. 


The property of an endowment may consist partly or wholly in the 
right to enjog the revenues of property in the possession of persons who hava 
the right and the duty to manage such property, oolléot the income and 
hand it over when collected to be used in the proper manner for the pur- 
poses of the endowment. Such persons may even have certain rights of ap- 
portionment of the revenue so handed over by them among the several pur- 
poses of the endowment. All this is compatible with there being a general 
trustee of the whole endowment including the revenues when 80 collected 
and handed over. But in such a case the general trustee is not entitled to, 
the possession of the properties out of which that portion of the revenus 
oame. His rights did not commence until after the collection of the 
revenues by and under the management of those who held possession. 


An idol may have not merely a general trustee but also other sub- 
ordinate representatives having the rig ht to manage co¥tain special portions 
of his property, and pay over the income so collected to the endowment, 
and even to some degree control its use. Such rights are not inconsistent 
with the existence of a general trustee, but they are fatal to his claim to 
possession oi the properties from which those revenues were derived, 


When it is necessary to consider limitation, tha possession of such 
subordinate representatives will be held to ba adverse to that of the gengral 
trustee. 


Ambalavana Pandara Sannidhi Avergal v, Meenakshi Sundareswaral 
Devastanam of Madura, (Lord Moulton) eee (P.C.) 50 


——Trusteeship—Devglution of—Heirs of founder— Management by one 

member. of the family when adverse to others—Females —Rights of— 

è Suit by plaintiff for declaration of right to joint management wiih im- 
leading others similarly entitled. 


In the absence of a proved custom fo the contrary, the frusteeship of 
a public charity, when hereditary in the family of the founder, devolves on 
his heirs like ordinary property; and female heirs are not excluded from 
management. Thesole management of charity properties by one of the 
members of thefamily on account of his superior business capacity or 
otherwise, is not necessarily adverse to the rights of the other members, 

A suit by the plaintiff fora deolaration of his right to management 
of charity properties jointly with the defendant in sole possession thereof, 
is not liable gto dismissal on acouunt of the plaintiff’s failureto implead 
other persons similarly entitled. 


Ramanathan Chetty v. Murugappa Chetty, 27 M. 192, Relied, 
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| 
Regulation II of 1816, 8. 10— Village Magistrate—Senisnce of confinemeni— 
Enforceadle only tn village chouliry and nowhere else. 


A Village Magistrate has, under 8, 10 of Regulation IZ of 1816, 
power only to enforce a sentence of confinement in the village choultry and a. 
nowhere else, 


Held, he had no power of enioroing the sentence in front ` 
of a temple which was said to be a publio place in the village in question, 


Ponnusami Pillai In re. (Abdur Rahim, J.) ... ... 709 


Resulting trusts—Law tn India-~Presumption of advancement in favour of ° 
wife or child where people of British parents are concerned— Reason jor 
difference— Evidence in rebuttal of presumption—Indian Trusts Act, 1882, 

(Act II of 1882), 3s. 82 4 83—Burma Laws Act, 1898 (Act XIII of 1898) 
S. 12 (2). ` 


The general rule and principle of the Indian law as to resulting trusts 
differs but little, if at all, from the general rule of English law upon the 
same subject, 


16 has been established by decisions that owing to the widespread and 
persistent practice whioh prevails amongst the natives of India, whether 
Mahomedan or Hindu, for owners of property to-make grants and transfers of 
it benamé, for no obvious reason or apparent purpose, without the slightest in- 
tention of vesting in tha donee any beneficial interest in the property granted 
or transferred, as well as Ric usages Which these natives have adopted and 

which have been proteoted by statute, no exception has ever been engrafted 
“on the general law of India negativing the presumption of the resulting 
trust in favour of the person providing the purchase money, such as has, by’ 
the Courts of Chancery in the exercise of their equitable jurisdiction, been 
engrafted on the corresponding law in England in those oases where a 
husband or father pays the money and the purchase is taken in the name of 
a Wife or child, In such a case there is, under the general law in India, no 
Presumption of an intended advancement as there is in England. A 


Where the transaction takes place between two persons, born in India, 
of British parents, and who have resided practically all their lives in India 
the pinoiples and rules of law which would be applivable if ethe case were 
tried in one of the Courts of Chanoery in England are applioabledo it when 
tried in India, ` 

The determining of which rule of law is in any given case to apply 
in India does not. entirely depend on race, place of birth, domicile or regi- 


dence : the widespread and persistent usages and practices of the native ine 
habitants are more important, 


Gopeskrist Gosain v, Gungapersaud Gosain, 6 M.LA. 53. Moulvi 
Sayyud Uzhur Ali v, Bebee Ultaf Fatima, 18 M, I. A. 932 Rei, 


The mere statement by a husband or a father who hag made an 
apparent advancement in favour of a wife or child that he did not intend it 
to confer any beneficial interest in the thing given or transferred to the donee 
or transferee is of little avail unless he establishes at the Same tin& with 
reasonable clearness that he had other and different motives for the action 
he took, Devoy-v. Devoy, (1857) 8 Sm, & G. 406. 8 
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Heid on the question of fact that the evidence rebutted tha prima 
fdeie presumption that an advancement to the wife was intended, 


e 

Kerwick v. Kerwick. (Lord Buckmaster) (P.0.) 

Settlement. Conrts—Res judicata—Discretion in granting declaratory decrees 
When should be exerctsed--Svpecific Relief Act, 1877, E. 42 fe). 


Where settlement Courts have fully gone into rival claims and dealt 
with and decided all points raised, it is not open in subsequent proceedings 


to one party to deny the status of another party as found by sush Settlement 


Courts or to assert more than was awarded by such Settlement Courts, 


The discretionary power which Courts possess to grant declaratory 


decree should be exercised to put an end to disputes which have lasted | a 
tonsiderable time. 


Rani Indar Kuar v. Thakur Baldeo Baksh Singh, ( Lord Buckmaster, 
Lord Dunedin, Sir John Hdge and Mr, Ameer Ali) 


Transfer of Propesty Act, 8. 101—Putsne mortgagee paying off prior in- 
cumbrance out of the consideration money for his own mortgage~Sub- 
vogatwon,. 1 


In the absence of special circumstances to show the contrary the 
presumption is when a subsequent encumbrancer pays off a prior incum- 
brance with the consideration money of his own incumbrance, he does so 
with the intention of keeping the prior incumbranoe alive for his own benefit, 

Mohesh Lal v. Mokant Bawan Das, 9 C. 961, distinguished, 

Gokal Das v. Puranmal, 10 C. 1037, Relied on. <= 


Chidambaram Nadan v, Muni Nagendrayyan. ( ours and Coutts 
Troker, JJ), 


— Ss. 107 and &— Unregistered lease for less than six months—Admissi- 
bility to prove character of lessee’s possession— Registration Aot, Ss, 17— 
(d) and 49, 

An unregistered lease of immovable property for less than one year 
is admissible in evidence to prove that the lessee held possession as tenant 
during. the period mentioned in the lease and not in his own right. 

Kathri Narasimha Raju-v, Bhupati Raju, 29 M.L.J. 791, Boomaial 
Udayan y. Karuppa Servai, (1916) 2 M.W.N. 136, approved. 

Rama Sahu v. Gouro Ratha, (Spencer, J.) | (F.B.) 


— 5. 108 (m)—‘d Irresistible foree”— Fire tf is—Lease—Desiruetion of de- 
* mised premises by fire—Lessee's liability for—Fire caused by default of 
lSssee or his servants—H fect, 

Fire comes within the term ““ irresistible force” in 5, 108, Cl, (m) of 
the Transfer of Property Act, 

. A tenant is not in the position of aninsurer of the landlord’s pro- 
perty against fire-risks and he is not therefore liable for loss by accidental} 
fires, 

In a suit by a landlord against his tenant for compensation for 
damages caused to the demised premises by fire alleged to have been the 
result of the negligence or default of the latter’s servants, it appeared that 
defendant had gtored up in 2 room {whioh had no wall on one side and 
was thus open to outside wind) in the house a large number of pressed 
bales of cotton piece-goods’and yarn and also indiga seed, that. the room 
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wag fairly closely packed with the bales; that there was noone living in 
the“house at she time of the fire; that the fire was due to a lighted old kero- 
sine oil Japanese fnetal lamp left banging from the ‘oeiling of the room 
within three feet of the bales. $ 


Held, that the fire was caused by the defauls of defendant's servants. 


and thaé he was therefore bound to make good to the plaintiff the damage 


caused under §, 108 {m} of tht Transfer of Property Aot. o 


Girdaridoss Radhakissendoss v, Ponna Pillai, (Wallis, C.J. and, 


Krishnan; J.) i ea ime see 


Trust —Management—Co-irustees—Allotment of properties among trustees— 
Compromise—H fect of —Trespasser—Hjectment— Notice to quit—Decrees, 
form of.. 


Plaintiff’s father and the father of defendants 5 and 6 were the trus- 
tees of a charity which owned, inter alia, a dozen shops. Under an arrange- 
ment among the co-trustees plaintifi’s father was in management of six of 
the shops and getting the rents therefrom while the father of defendauts 6 


and 6 was mdnaging the rest. As æ results of litigation between - plaintiff. 


and defendants 5 and 6 if was agreed by a compromise sanctioned by the 
Court on behalf of the parties, who were minors, that the plaintiff on the 
one hand and defendants 5 and 6 on the other, through their respective guar- 
dians, should be in sole possession and management of a half a dozen shopa 
each, on belialf of the trust, The firsti defendant who was a lessee of two 
of the shops allotted to the plainiff and had been paying rent all along to 
the plaintiff and his faor, subsequently took an usufructuary mortgage of 
the shops in question from the father of defendants 5 and 6 and assigned 
his right to the second defendant, It was found that the usufruotuary mort- 
gage was not for any necessary purpose and therefore not pinding on the 
trust. In a suit by the plaintiff to eject the second defendant after notice 
to quit, 

Held, that it was competent to the plaintiff acting alona to deter- 
mine the tenanoy of thse second defendant: by a notice to quis but that the 
deoree for possession should be given in favour of the plaintiff and defend- 
ants 6 and 6 as representing the charity, 

Spencer, J. (Sadasiva Aiyar, J. dubitante.) The decision in Raja 
Ram v, Ram Bhay 24 M.L.J, 75 is good law even aiter-t¥e decision of the 
Privy Council in Sethuramaswamter v, Meruswamiar, 41 M. 296, 


Angamuthu v, Ramalinga Pillay, (Sadasiva Aiyar & Spencer, JJ). 


Vendor and Purchaser— Conveyance executed but not registercd—Default in 
payment of purchase-money-- Specific performance, A 
Whaora a sale-deed of immovable property ig exeouted and delivered 


to the vendee but isnot registered owing to his default in payment of the 
purchase-money, it is nos open to him to gus for specific performance of the 


contract of sale implied in the conveyance, ` 

Venkata@sami v, Kristayya 16 M., 34 Relied on, 

Surendra Nathnag Chowdhury v. Gopal Chander Ghosh en OLJ. 
484, Dissented from. 


Thayarammal v, Lakshmi Ammal, (Oldfield & Soshagiri.Atyar, JJ}... 181, 
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——-Indemnity—Costs of litigation affecting title to property—Liabelety, 4 
extent of. å 

On a covenant by the vendor to indemnify the vendee from costs of 
litigation affeoting the title to the property conveyed, the vendee is entitled 
to recover not merely the taxed costs but the actual costs paid by him to me 

»® legal adviser, |, 

Smith v, Compton, 3B. and Ad. 407, Howard v, Lovegrove, L.R, 
Ex, Chi, 46, G. W. Ry. v. Fisher, (1905) 1 Ch. 316 Relied on. 

Sri Rajah Venkata Rangayya Appa Raov. Sri Rajah Bommadevara 
Saiyanarayana, ( Wallis, C.J. and Seshagivi Aiyar, J.) ... 316 
Workmen’s Breach of Contract Act (XII of 1859) — Compositor— Whether 

a workman or artificer under the Act. 

A compositor is an artificer if not a warkman and therefore the provi- 
sions of the Workmen's Breach of Contract Aot apply to the oase of a 
compositor, 

Somanna v. Chelapatht Rao. (Oldfield anc Hughes, JJ.) vw. 710 


` 
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